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ORDER

BY THE COMMISSION:

	Before us for disposition are tariff supplements filed by US LEC of Pennsylvania Inc. d/b/a PAETEC Business Services,[footnoteRef:2] PAETEC Communications, Inc.,[footnoteRef:3] Windstream Communications, Inc.[footnoteRef:4] and Windstream D&E Systems, Inc.[footnoteRef:5] (collectively, the Companies) implementing a Collection Fee of $12.00 for Business Customers with any unpaid balance when the previous month’s bill has not been paid in full prior to the next billing date.  This flat-rate Collection Fee is in addition to the existing percentage-based Late Payment Charge of 1.5% per month for Business Customers of the Companies.   All four companies are wholly owned subsidiaries of Windstream Communications, Inc. and certified as competitive local exchange carriers (CLECs) in Pennsylvania.    [2:  Supplement No. 31 to Tariff PA P.U.C. No. 1, issued December 14, 2012 to become effective January 13, 2013.  The effective date was extended to February 12, 2013 via Secretarial Letter dated January 4, 2013. ]  [3:  Supplement No. 35 to Tariff PA P.U.C. No. 3, issued December 14, 2012 to become effective January 13, 2013.  The effective date was extended to February 12, 2013 via Secretarial Letter dated January 4, 2013. ]  [4:  Supplement No. 6 to Tariff PA P.U.C. No. 2, issued January 14, 2013 to become effective February 13, 2013.  ]  [5:  Supplement No. 6 to Tariff PA P.U.C. No. 5, issued January 14, 2013 to become effective February 13, 2013.  ] 


BACKGROUND

On January 16, 2013, and January 28, 2013, Commission Staff (Staff) issued Data Requests soliciting additional information and data to assist with review of the Companies’ filings.  On February 8, 2013, the Companies filed responses to the Data Requests as well as revised tariff pages to correct certain formatting deficiencies.

	The Companies were asked to provide a list of factors considered in their determination to implement the Collection Fee.  The Companies indicated that the proposed implementation of the Collection Fee in Pennsylvania is a continuation of an effort across all Windstream Companies, initiated in 2010, designed to offset the costs associated with the collection of amounts owed by delinquent customers.  Specific costs listed by the Companies include the submission of late notices, implementing bill messages, collection calls made to delinquent customers, the final write-off of some delinquent amounts due to uncollectability and the sharing in any amounts that actually do get collected via third party collection agencies.  

When questioned as to why the Companies decided to impose an additional flat-rate fee instead of increasing their existing percentage-based Late Payment Charge, the Companies allege that their costs of collection are the same regardless of the size of the customer and that a solely percentage-based fee does not take that factor into account.  Additionally, the Companies claim that having both a flat-rate and percentage-based charge in place will act as a double incentive for Business Customers to pay for their services in a timely manner, prior to the Companies having to initiate time-consuming and costly collection efforts.

In response to an inquiry as to whether or not the Companies would allow any of their Business Customers currently subject to an unexpired multi-month fixed-term contract an opportunity to terminate their contract without incurring any Term Liability or Termination Charges prior to the implementation of the Collection Fee, the Companies indicated their form of contract permits the imposition of a collection fee subject to any applicable tariffing approvals.  Thus, the Companies contracts reserved their right to implement the Collection Fee.  Because the Companies’ Business Customers subject to term contracts have been apprised that such a charge is a possibility in the event of their failure to make timely payment, the Companies do not plan to release Business Customers from any term contracts or the provisions thereof. 

When asked to provide supporting data to justify the $12.00 amount of the Collection Fee, the Companies responded that as competitive companies, they did not perform any cost studies to substantiate the amount of the Collection Fee. 

Other information provided by the Companies in response to Staff’s Data Requests included a sample bill message informing customers of the implementation of the Collection Fee, a list of other jurisdictions where they or other Windstream Companies have implemented similar fee, a tariff page from one other jurisdictional CLEC’s local exchange tariff containing a similar fee[footnoteRef:6] and an indication that the Companies have not received any customer complaints related specifically to the introduction of the Collection Fee in Pennsylvania. [6:  Broadview Networks, Inc., Tariff Telephone PA P.U.C. No. 1, Section 2, Page 24.  This fee is currently being investigated by Commission Staff and will be addressed separately.] 

 
DISCUSSION

	Late payment fees are generally designed to compensate a utility for expenses incurred as a result of late payments and to provide an incentive for customers to make timely payments.  The Commission has promulgated various payment and billing regulations with these goals in mind.  Our regulations pertaining to Residential Customers of jurisdictional telecommunications utilities prohibit the assessment of a late payment charge in excess of 1.25% per month on the full unpaid and overdue balance of the bill.  Additional charges, fixed fees or penalties designed to recover the cost of subsequent rebillings are explicitly proscribed.[footnoteRef:7]   [7:  See 52 Pa. Code § 64.16 (a)-(b).] 


	However, the Commission’s regulations at 52 Pa. Code §§53.57 et al. set forth tariff filing requirements for both incumbent and competitive local exchange carriers concerning rates for noncompetitive and competitive services.  Our regulations at Section 53.59(e) provide that the Commission may request relevant documentary support, including cost support, from CLECs when they introduce new or revised rates that are higher than the corresponding rates of an incumbent local exchange carrier in an incumbent carrier’s service area.  In the instant case, our regulations are inapplicable to the fee that is being charged by the Companies because the fee does not implicate a rate for noncompetitive or competitive services as defined by both the current Chapter 30 and our regulations.  
	
	We further note that there are no regulations pertaining to late payment charges for Business Customers of jurisdictional telecommunications utilities.  Business Customers are frequently sophisticated purchasers of telecommunications services and have a plethora of service providers to choose from in an increasingly competitive marketplace.  Additionally, the Collection Fee would only be applied to those Business Customers who are delinquent in their payment to the Companies.  Business Customers could avoid incurring the Collection Fee by making timely payments.  We believe it is preferable that the additional costs incurred by the Companies as a result of delinquent payments be recovered from the customers directly responsible for those additional costs, rather than allocated across their entire customer bases in the form of general service rate increases.  

CONCLUSION

	Upon our review, it does not appear that US LEC of Pennsylvania Inc. d/b/a PAETEC Business Services’ Supplement No. 31 to Tariff PA P.U.C. No. 1, PAETEC Communications, Inc.’s Supplement No. 35 to Tariff PA P.U.C. No. 3, Windstream Communication, Inc.’s Supplement No. 6 to Tariff PA P.U.C. No. 2 and Windstream D&E Systems, Inc.’s Supplement No. 6 to Tariff PA P.U.C. No. 5 are unlawful, unjust, unreasonable and contrary to the public interest.  Therefore, we shall allow the tariff supplements to remain in effect according to the effective dates contained therein;[footnoteRef:8] THEREFORE, [8:  We note that even when a tariff is permitted to become effective, or becomes effective by operation of law, we maintain authority over all tariffs currently filed with us and if, at any time, it is determined that those tariffs or any provisions contained therein are inconsistent with relevant statutes, regulations or directives of this Commission, we will take appropriate action to correct such inconsistencies.] 


	IT IS ORDERED:
	1.	That US LEC of Pennsylvania Inc. d/b/a PAETEC Business Services’ Supplement No. 31 to Tariff PA P.U.C. No. 1, which was filed on December 14, 2012 to become effective on January 13, 2013 and subsequently postponed to become effective on February 12, 2013, is permitted to remain in effect.
	2.	That PAETEC Communications, Inc.’s Supplement No. 35 to Tariff PA P.U.C. No. 3, which was filed on December 14, 2012 to become effective on January 13, 2013 and subsequently postponed to become effective on February 12, 2013, is permitted to remain in effect.
	3.	That Windstream Communications, Inc.’s Supplement No. 6 to Tariff PA P.U.C. No. 2, which was filed on January 14, 2013 to become effective on February 13, 2013, is permitted to remain in effect.
	4.	That Windstream D&E Systems, Inc.’s Supplement No. 6 to Tariff PA P.U.C. No. 5, which was filed on January 14, 2013 to become effective on February 13, 2013, is permitted to remain in effect.
	5.	That the cases be marked closed.
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	Rosemary Chiavetta
	Secretary

(SEAL)

ORDER ADOPTED:  April 18, 2013
ORDER ENTERED:  May 1, 2013
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