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HISTORY OF THE PROCEEDING
On or about December 26, 2012, Carlette Cuff (“Complainant”) filed a formal complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant complained her electric bill was too high.  Complainant stated that on Veteran’s Day (November 11, 2012) her electric service was shut-off.  Complainant had to pay $1,575.17 to have the electric service restored.  Complainant needs oxygen to sleep to address her medical condition.  Complainant’s husband is a double amputee and dialysis patient.  Complainant acknowledged that PECO offered her a payment arrangement, but the terms of the arrangement were not affordable.  Complainant requested assistance from the PUC.  
On January 10, 2013, PECO filed an Answer and New Matter to the Complaint.  PECO stated that Complainant is appealing a decision of the Commission’s Bureau of Consumer Services (“BCS”) at Case No. 3042814 dated November 20, 2012.  BCS dismissed the Complainant’s request for a payment agreement because her outstanding balance contains customer assistance program (“CAP”) arrears and pursuant to Commission statute at 66 Pa.C.S. § 1405(c) the Commission is not authorized to negotiate or approve a payment agreement.  

According to PECO records, Complainant established gas and electric service at 933 Bullock Avenue, Yeadon, Pennsylvania (“service address”) on January 31, 2007.  PECO stated that Complainant was enrolled in PECO’s CAP from August 4, 2004 through January 3, 2008.  Complainant re-enrolled in CAP from March 14, 2008 through February 9, 2010.  Complainant is not currently enrolled in CAP.  Complainant has an outstanding balance in the amount of $24,020.36, $10,877.29 of which is CAP arrears.  Complainant has had eight payment arrangements, three of which were issued by BCS.  The most recent payment arrangement was issued by PECO on April 30, 2012, to pay $964.22 per month on her balance in the amount of $23,141.50.  PECO stated Complainant defaulted on the agreement.

On November 12, 2012, PECO acknowledged termination of Complainant’s electric service due to a past due balance in the amount of $24,279.58.  Complainant called the Company to advise it of the medical conditions of both she and her husband.  Since 2009, PECO has accepted thirteen medical certificates with no equitable payments made on the account.
On November 13, 2012, the Complainant filed an informal complaint with BCS at Case No. 3042814 requesting a payment agreement.  On November 17, 2012, the Complainant paid $1,575.17 with a medical certification to restore electric service.  Electric service was restored to the service address on November 17, 2012.  
As of January 10, 2013, the date PECO filed its Answer, the Complainant’s balance was $24,020.36.  Complainant’s payment history is that of frequently missed payments and payments that are not the entire amount owed.  Complainant’s current balance contains $10,877.29 in CAP arrears. 

On November 20, 2012, BCS issued a Decision Report dismissing the informal complaint of the Complainant.  BCS found that Complainant has had two prior Company payment agreements and was terminated due to non-payment on November 12, 2012.
  BCS also determined that the Complainant has an arrearage which contains CAP discounted rates.  BCS reasoned pursuant to 66 Pa.C.S. § 1405(c)
, that the Commission was not authorized to provide a payment agreement when the Complainant had a balance that contained CAP arrears.  BCS found that the Complainant should comply with the Company requirement to pay $8,457.30 to have service restored.
By New Matter PECO stated that Complainant filed BCS Case No. 3042814 on November 13, 2012, requesting a payment agreement.  As previously stated above, Complainant had a balance of $24,020.36, of which $10,877.29 is CAP arrears.  PECO contended pursuant to 66 Pa.C.S. § 1405(c), the Commission has no authority to approve another payment agreement on the CAP portion of her balance.  PECO requested that the Complaint be dismissed pursuant to 66 Pa.C.S. § 1405(c).  

An Initial Telephone Hearing Notice dated February 27, 2013, advised the parties that a telephonic hearing was scheduled for Monday, April 1, 2013.  The case was assigned to Angela T. Jones pursuant to 52 Pa.Code § 56.174.  

A Prehearing Order dated February 28, 2013, advised the parties of the date and time of the scheduled hearing.  The Prehearing Order informed the parties of the applicable procedures of the proceeding which included the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding special agent of any change in the telephone number at which they were to be contacted.  The Prehearing Order advised that a reply to New Matter filed by PECO was due January 30, 2013.  The Prehearing Order confirmed that Complainant had failed to reply to the New Matter, and consequently, the relevant facts stated in the New Matter may be deemed admitted pursuant to 52 Pa.Code § 5.63.

In compliance with the Prehearing Order, Respondent submitted thirteen (13) proposed exhibits for possible use at the hearing.  Complainant did not submit any proposed exhibits for use at the hearing.

The initial telephone hearing convened as scheduled on Monday, April 1, 2013, at 1:30 p.m.  Carlette Cuff appeared pro se and testified on her own behalf.  Shawane L. Lee, Esquire, represented the Respondent and presented one witness, Renee Tarpley, a Senior Regulatory Assessor for PECO.  Respondent presented the following exhibits:

1) Account Statement at 933 Bullock Ave., Yeadon, PA;

2) CAP Rate history of Carlette and Sylvester Cuff;

3) Payment agreement history of Carlette Cuff;

4) Customer contact information while at 933 Bullock Ave., Yeadon, PA;

5) PECO service denial notice to Sylvester Cuff dated August 29, 2012;

6) Medical Certification from Complainant’s household;

7) BCS Case No. 2400734 Decision Report, January 9, 2009;

8) BCS Case No. 2599178 Decision Report, May 7, 2010;

9) BCS Case No. 2712474 Decision Report, July 16, 2010;

10) BCS Case No. 2885846 Decision Report, November 16, 2011;

11) BCS Case No. 2976370 Decision Report, July 9, 2012;

12) BCS Case No. 3012706 Decision Report, September 12, 2012

13) BCS Case No. 3042814 Decision Report, November 20, 2012.

All exhibits were admitted without objection.  The record was closed and the hearing adjourned at approximately 4 p.m.  This matter is ripe for decision.

FINDINGS OF FACT
1. Complainant, Carlette Cuff, currently resides at 1507 Patricia Drive, Apt. A, Yeadon, Pennsylvania.  Complainant lived at 933 Bullock Avenue, Yeadon, Pennsylvania 19050 (“service address”) when she last logged an informal complaint in November 2012 with the Commission regarding her electric service at the service address. 
2. Respondent is PECO Energy Company.

3. Complainant received electric service from PECO.

4. On November 11, 2012, Complainant’s electric service was terminated due to an overdue balance in excess of $24,000.00.

5. On November 13, 2012, the Complainant filed an informal complaint with BCS at Case No. 3042814 requesting a payment agreement.  

6. Complainant has had the following payment arrangements:
	Date Initiated
	Type
	Amount due
	Installment
	Income Information

	07/10/01
	PECO Level 2
	$7,819.04
	$40.00
	N/A

	06/18/02
	BCS Case #1113356
	$8,452.96
	$40.00
	N/A

	04/18/03
	BCS Case #1244108
	$9,583.04
	$100.00
	$581.00/month; 
2 adults

	03/11/04
	BCS Case #1585250
	$13,774.49
	$15.00
	$1373.00/month; 2 adults

	09/16/05
	PECO Level 1
	$785.16
	$15.00
	$1373.00/month; 2 adults

	11/02/05
	PECO Level 1
	$554.17
	$10.00
	$1536.00/month; 2 adults

	11/15/07
	PECO Level 1
	$6,425.10
	$257.00
	$1550.00/month; 2 adults

	04/30/12
	PECO Level 2
	$23,141.50
	$964.22
	$1953.00/month; 2 adults


Complainant defaulted in paying all of the abovementioned payment agreements.  Three of the above payment agreements were by the Commission.  PECO Exhibit 3.
7. On November 20, 2012, BCS issued its determination at BCS Case No. 3042814 which concluded that Complainant has had two prior Company agreements and the current outstanding balance contains CAP arrears.  BCS dismissed the informal complaint because the outstanding balance contained CAP arrears which prohibited the Commission from ordering a payment agreement pursuant to 66 Pa.C.S. § 1405(c).  PECO Exhibit 13, Answer at 4, ¶ 4.

8. Complainant has had electric service restored due to medical certificates on eleven (11) separate occasions; they are:

(a) April 24, 2009;

(b) September 29, 2009;

(c) November 11, 2009;

(d) May 4, 2010;

(e) July 15, 2010;

(f) November 8, 2010;

(g) February 11, 2011;

(h) April 7, 2011;

(i) June 6, 2011;

(j) July 27, 2011; and

(k) November 17, 2012.

PECO Exhibit 6.

9. Complainant and her husband are the two adults that make up Complainant’s household.
10. Complainant testified that her current income is 22.33/hr. and she works 46 hr./week.  Complainant’s current income is $4,108.72/month.
  Complainant stated that she recently received a raise at the beginning of 2013.  Complainant testified that her husband receives social security disability and that has decreased this year to $703.00/month. The total household income is $4,108.72 + $703.00 = $4,811.72/month.
11. Income for the Complainant’s household was provided previously on November 12, 2012, at $769.00/month for Complainant’s husband’s social security disability and $3,085.33/month for Complainant for a total of $3,854.33/month.  PECO Exhibit 2.

12. Complainant’s household income between May 27, 2009, to July 17, 2011, was reported as $4,290/month.  However, Complainant reported income of $1,112/month on December 29, 2011 and $805/month on August 27, 2012.  Complainant was CAP eligible from December 2011 through August 2012, but failed to submit an application.  PECO Exhibits 2 and 3.

13. PECO witness, Renee Tarpley, testified that Complainant was enrolled in Respondent’s CAP program from August 4, 2004, through February 9, 2010.  Complainant’s participation in Respondent’s CAP program ended due to the household income level exceeding the qualifying threshold.  PECO Exhibit 2.
14. PECO stopped electric service at the service address on March 16, 2013, due to overdue payment and outstanding balance.

15. Complainant has a poor payment history.  No payments in 2013.  Five payments were made in 2012.  Three payments in 2011.  Five payments in 2010.  One payment in 2009.  One payment in 2008.  One payment in 2007.  PECO Exhibit 1.
16. Complainant filed for bankruptcy on June 17, 2009.  The bankruptcy was dismissed on May 27, 2010.  Complainant filed for bankruptcy again on July 14, 2010.  That bankruptcy was dismissed on December 9, 2010.  PECO Exhibit 4.

17. Complainant currently has electric service from PECO at another address, 1507 Patricia Drive, Yeadon, Pennsylvania.

18. Complainant suffers a medical condition of low oxygen.  Complainant needs electric service to continue to receive oxygen for her medical condition.  

19. A final bill was issued for the service address on March 25, 2013, in the amount of $25,163.78.  $10,877.29 of the final balance is CAP arrears.
DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.  Complainant disputed whether she agreed to a payment arrangement on April 30, 2012.  Complainant contended that she wanted time to determine if she could comply with the suggested agreement and subsequent to the alleged payment agreement but prior to 30 days after talking with the Company, Complainant determined that she could not comply with the terms suggested.  Complainant claimed that she therefore should not be held in default status of the payment agreement because she did not agree to the terms of the payment agreement. 


To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Complainant disputes whether she actually agreed to a payment agreement on April 30, 2012.  Complainant defaulted in compliance with the payment agreement on May 14, 2012 and again on August 7, 2012.  The Company proceeded with termination of service which occurred on November 11, 2012 for nonpayment.  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (“Act” or “Chapter 14”) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of Chapter 14 defines “Payment Agreement” as, “An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa.C.S. § 1403 (definition of “Payment Agreement”).  Section 1405 of Chapter 14 reads in pertinent part, regarding payment arrangements as,

(c)  Customer assistance programs—Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.





*

*

*
(d)  Number of payment agreements—Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customers has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405(c) and (d).

PECO Exhibit 13, the BCS Decision Report opened November 13, 2012, states that the Complainant has CAP arrears in the outstanding balance owed and that Complainant had only made four payments in the past 12 months.  If there was no payment agreement as the Complainant has alleged, the service would have still been terminated for nonpayment and an overdue balance.  The outstanding balance would still contain CAP arrears and the Commission would be prohibited from granting a payment agreement on those amounts because of 66 Pa.C.S. § 1405(c).  

Moreover, Complainant has defaulted on previous Commission-issued payment arrangements and has failed to show she has experienced a decrease in household income.  Pursuant to 66 Pa.C.S. § 1405(d), supra at 9, Complainant cannot receive a Commission-issued payment agreement because she has defaulted on previous Commission agreements.  Because the Complainant has defaulted on a previous Commission-issued payment agreement, under the statute at 66 Pa. C.S. § 1405(d), there must be a change in income as defined by the statute to receive a new agreement issued by the Commission.  A change in income is defined as, “A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403 (emphasis added).  Complainant has sustained an increase in household income from $3,854.33/month in November 2012
 to $4,811.72/month at the time of the hearing.  The facts of this case show an increase in income; and therefore, there is a lack of support for a payment agreement to be granted by the Commission.   
I find that the excuse the Complainant offers in that she did not agree to the payment arrangement offered on April 30, 2012, is of no consequence to the resolution of her circumstances.  Complainant requested the assistance of the Commission.  The Complainant simply has not shown from the facts of this proceeding, that the Commission can offer assistance 

because of the prohibitive guidelines of Chapter 14.  Based on the facts, Complainant’s prior poor payment history and defaults on prior Commission-issued payment arrangements, the issuance of a payment agreement is not proper in this case.  
The Complainant has failed to sustain her burden of proof that the Commission should and is permitted by law to provide her with assistance with her outstanding balance.  The Complaint of the Complainant is denied.

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has obtained a Commission-issued payment agreement previously and has an outstanding balance which includes CAP arrears.  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.  66 Pa.C.S. § 1405(c).
5. Complainant has not experienced a decrease in income.  Complainant has not sustained her burden of proof regarding whether she is eligible for a Commission-issued payment agreement.  Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customers has defaulted on a previous payment agreement.  66 Pa.C.S. § 1405(d).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Carlette Cuff against PECO Energy Company at Docket No. F-2012-2340801 is denied.
2. Complainant is responsible for the final bill on March 25, 2013 for electric and gas service from PECO at 933 Bullock Avenue, Yeadon, Pennsylvania 19050 in the amount of $25,163.78.
3. That the Secretary’s Bureau shall mark the matter at Docket No. F-2012-2340801 closed.

Date: April 25, 2013





/s/











Angela T. Jones








Administrative Law Judge
� 	Service was actually terminated on November 11, 2012, Veteran’s Day, but was acknowledged on the next business day which was November 12, 2012.


� 	66 Pa.C.S. § 1405(c) states, “Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”


� 	§ 5.63. Replies to answers seeking affirmative relief or new matter.


   (a)  Unless otherwise ordered by the Commission, replies to answers seeking affirmative relief or to new matter shall be filed with the Commission and served within 20 days after date of service of the answer, but not later than 5 days prior to the date set for the commencement of the hearing. 


	(b)  Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.





� 	$22.33/hr. x 46 hrs./wk. x 4 wks./month = $4,108.72/month.


� 	If the November 2012 income data is not found valid because Complainant did not default from the payment arrangement since she did not agree to the payment arrangement, then the income change was still not a decrease because the previously reported income on August 17, 2012 was $805/month.  See PECO Exhibit 2.  Still the current income of the Complainant is an increase and not a decrease within the constraints of Section 1405(d) of Chapter 14. 
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