


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Pennsylvania Public Utility Commission,		:			    
Bureau of Investigation and Enforcement		:		 
							:
	v.						: 		C-2012-2219127
							:
Yellow Cab Company of Pittsburgh			:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On December 16, 2011, the Bureau of Investigation and Enforcement (“BIE” or “Complainant”) filed a Complaint against Yellow Cab Company of Pittsburgh (“Yellow Cab” or “Respondent”) at Docket No. C-2012-2219127 which alleged an individual waited on January 4, 2011 for over three hours for a Yellow Cab driver to pick him up, despite multiple calls to Yellow Cab.  Complainant alleged Yellow Cab failed to provide reasonable service, failed to be in direct control and supervision of its drivers, and failed to maintain complete log sheets.  Complainant asked the Public Utility Commission (“Commission”) to issue a civil penalty against Yellow Cab in the amount of $1,050.00 for the alleged violations of 66 Pa. C.S.A. §1501, 52 Pa. Code §29.101(f)(2)(i) and 52 Pa. Code §29.313(c)(4).  This Initial Decision sustains that complaint.

On January 20, 2012, Yellow Cab filed its Answer and New Matter.  Yellow Cab generally denied the allegations but admitted the log information, though tracked electronically, was not in a retrievable format at the time of the investigation in February 2011.  In addition, Yellow Cab pleaded New Matter in which Yellow Cab averred that the fines and penalties requested by BIE were excessive, punitive and without relationship to the violations alleged; that Respondent’s due process rights were violated; and that its driver was not authorized to discuss Yellow Cab’s operations or procedures.  

On June 28, 2012, BIE filed its Reply to New Matter in which BIE generally denied the matters alleged by Yellow Cab.

On August 7, 2012, Yellow Cab filed a Motion to Strike the Untimely Reply to New Matter of PUC.  Pursuant to 52 Pa. Code §5.63(b), Yellow Cab requested the Commission strike BIE’s Reply to New Matter, that the New Matter be deemed in default and that the defenses asserted in the New Matter be deemed admitted.  

On August 14, 2012, BIE filed its Reply to the Motion to Strike the Untimely Reply to New Matter.  BIE admitted its reply to Yellow Cab’s New Matter was due on February 9, 2012.  BIE asserted it had several cases assigned to it at that time and it inadvertently marked this case as settled.  BIE admitted the reply was overlooked.  BIE replied generally that Yellow Cab’s New Matter asserts questions of law based on constitutional grounds and legal arguments cannot be deemed admitted.

On November 14, 2012, the Office of Administrative Law Judge notified the parties an Initial Hearing would be conducted at 10:00 a.m. on Thursday, December 6, 2012.  On November 16, 2012, the presiding officer issued a Prehearing Order specifying some procedural matters.  

On November 21, 2012, Yellow Cab sent a letter to the presiding officer and BIE, informing the presiding officer about the Motion to Strike Untimely Reply to New Matter which Yellow Cab filed in August 2012.  

On December 6, 2012, the Administrative Law Judge conducted the Initial Hearing from the Commission’s hearing room on the 2nd floor of the Piatt Place, 301 Fifth Avenue, Pittsburgh, Pennsylvania.  Prior to the start of the hearing, the presiding officer denied in part and sustained in part Yellow Cab’s Motion dated August 7, 2012.  The presiding officer sustained the motion in that BIE’s allegation – that it was too busy and lost track of the case file, causing it to file an Answer to New Matter more than four months after it was due – was unacceptable.  Thereafter, the presiding officer ruled all well-pleaded facts in Respondent’s New Matter were admitted, however, Yellow Cab’s Motion was denied to the extent only two facts were contained in its Motion:  the Commission’s enforcement officer had a conversation with the driver when Yellow Cab’s representative was not present, and the driver did not have a lawyer present when speaking with the enforcement officer.  

At the hearing, BIE was represented by Heidi L. Wushinske, Esquire, and Yellow Cab was represented by Ray F. Middleman, Esquire.  BIE indicated prior to the start of the hearing that it wished to withdraw the allegation concerning a failure to control and supervise the drivers, and a withdrawal of that element of the complaint would be submitted in writing.  

BIE presented the testimony of two witnesses and proposed the admission of one (1) exhibit, which was marked and admitted into evidence as BIE Exhibit 1.  Yellow Cab presented the testimony of two witnesses and proposed the admission of two (2) exhibits, which were marked and admitted into evidence as Yellow Cab Exhibit A and Exhibit B.  The presiding officer ordered both parties to submit briefs in which the parties were expected to point to the factual basis for their arguments, and to specifically indicate how the Commission should determine the appropriate civil penalty, pursuant to 52 Pa. Code §69.1201(c).  

The presiding officer received the transcript from the Initial Hearing on January 2, 2013 and it totaled 60 pages.  The presiding officer issued the Briefing Order and thereafter the parties submitted both main briefs and reply briefs.  On February 12, 2013, the presiding officer closed the hearing record by the issuance of an Interim Order Closing the Record.

FINDINGS OF FACT

		1.	The Commission delegated authority to BIE to initiate prosecutions, such as in the instant case.  [66 Pa. C.S.A. §332(a)].
		2.	Respondent, Yellow Cab Company of Pittsburgh, has its principal place of business at 1101 Beaver Avenue, Pittsburgh, Pennsylvania.  (Tr. 20).

		3.	At 1:20 p.m. on January 4, 2011, Respondent received a request to transport the caller from his residence in McKees Rocks, Allegheny County, to an automotive repair shop in order to pick up the caller’s vehicle before the repair shop closed.  (Tr. 16-18; Yellow Cab Exhibit B).

		4.	Upon receiving the initial call, Respondent advised caller there would be a one-half hour wait.  (Tr. 16).

		5.	The caller called Respondent a second time approximately half an hour later to inquire about his earlier request and Respondent advised caller there would be a one-half hour wait.  (Tr. 17).

		6.	  The caller called a third time and Respondent advised caller there would be a one-half hour to an hour long wait.  (Tr. 17).

		7.	The caller called a fourth time and Respondent advised caller there would be a one-half hour wait.  (Tr. 17).

		8.	The caller called a fifth time and Respondent advised the caller, “as soon as someone picks it up, they’ll be there.”  (Tr. 17).
		
		9.	At 3:45 p.m. on January 4, 2011, one of Respondent’s cab drivers picked up the caller and transported him to the repair shop.  The fare for the transport was $15.71.  (Tr. 17, 18; Yellow Cab Exhibit B).

		10.	Respondent’s cab driver who picked up the caller provided reasonable and appropriate service to the caller.  (Tr. 25, 29).

		11.	On February 11, 2011, BIE’s investigator requested and received the manifest trip sheet from Respondent for the trip on January 4, 2011 involving the caller.  (Tr. 25‑28; BIE Exhibit 1).

		12.	Respondent spent $2 million installing a dispatch system in 2008 which Respondent’s employees did not know how to run until Respondent hired a Manager of Communications and Quality Assurance, George F. Delk, II, on December 7, 2011.  (Tr. 21-23, 40-45).

		13.	Respondent’s dispatch system, Mobile Knowledge Cabmate System, is an automated system that monitors requests for transportation from the time the call is received by Yellow Cab initially until the time the caller is picked up by a taxi, using an automated GPS tracking system.  (Tr. 41, 42).

		14.	Yellow Cab has an electronic dispatching system and has been approved by the Commission to use an alternative form of compensation with electronic manifests.  Yellow Cab began using the electronic manifest sheets in early 2012.  (Tr. 28, 29, 32-34).

		15.	The parties stipulated to the admission of Yellow Cab Exhibit A, a consolidated settlement agreement dated March 18, 2008, and Exhibit B, an electronic manifest.  (Tr. 34, 35).

		16.	The parties stipulated Yellow Cab Exhibit B complies with the alternative form of compensation with respect to the manifest and log requirements and contains all the information required by the Commission as of 2008.  (Tr. 35, 36).

		17.	Yellow Cab Exhibit B was not provided to BIE’s investigator in 2011.  Yellow Cab did not provide Exhibit B to BIE until November 2012.  (Tr. 36-39).

		18.	In January and February 2011, Yellow Cab’s dispatching system, Mobile Knowledge Cabmate System, was operational but was not utilized as intended and Yellow Cab did not have personnel who knew how to use it.  (Tr. 42-44, 54).

		19.	Once hired by Yellow Cab, Mr. Delk accessed the information necessary to produce an electronic manifest sheet concerning January 4, 2011 within a few minutes because all the information requested by BIE’s inspector was contained within the dispatching system’s computerized logs.  (Tr. 45).

		20.	Since December 2011, Yellow Cab’s automated dispatch system has been adjusted so that it will continuously seek an available taxicab anywhere in or near the “zone” where the caller is waiting and moves the information for that request to the actual display in the taxicab’s dash.  (Tr. 48-50).

		21.	Since December 2011, Yellow Cab’s dispatch system will “penalize” a cab driver who refuses to take a call within the zone where the cab driver is located, and that cab driver will receive a two-hour suspension, which means the cab driver will not receive any requests for transportation for the next two hours from the dispatch system.  (Tr. 49, 50).

DISCUSSION

		BIE alleges in its complaint violations of 66 Pa. C.S.A. §1501, 52 Pa. Code §29.101(f)(2)(i)[footnoteRef:1] and 52 Pa. Code §29.313(c)(4), arising from an incident on January 4, 2011 in which a caller waited over two hours before Respondent’s cab driver picked him up.  In addition, BIE alleges Yellow Cab violated 52 Pa. Code §29.313 when it failed to provide the Commission’s investigator with a log containing the necessary information.  In its complaint, BIE requests the Commission issue civil penalties against Respondent totaling $1,050.00.    [1: 	 	At the hearing, BIE withdrew its allegation of violation concerning this regulatory provision.  ] 


		Yellow Cab admits it failed to pick up the caller in a timely manner but insists it has expended substantial sums of money remedying the problem.  In addition, Yellow Cab argues it did not fail to maintain necessary information in its electronic manifest and would have provided that information to the investigator had the investigator rendered a receipt to Yellow Cab for the same.  However, Yellow Cab admitted that in January and February of 2011 its employees did not know how to access the information from the computer system in operation at that time.  

Regulatory Provisions

	The Commission is empowered and charged with the duty to enforce the requirements of the Public Utility Code.  66 Pa. C.S.A. §501(a).  As an agent of the Commission in motor carrier cases, BIE has become the proponent of a rule or order due to the filing of the formal complaint.  Therefore, as the party seeking an order from the Commission, BIE bears the burden of proof in this case.  Provisions at 66 Pa. C.S.A. §332(a) state, “[e]xcept as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”[footnoteRef:2] [2:  	Provisions at 66 Pa. C.S.A. §315(a) do not apply in this proceeding because this matter did not arise upon the motion of the Commission, involve a proposed or existing rate of a public utility, or involve a complaint about a proposed increase in rates.] 


		The degree of proof which BIE must meet to establish its case before the Commission is preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied., 602 A.2d 863 (Pa. 1992).  The term “preponderance of the evidence” means BIE must present evidence that is more convincing, by even the smallest amount, than the evidence presented by Respondent.  Se‑Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  66 Pa. C.S.A. §1303; 52 Pa. Code §§31.27; 31.122(2); and 31.134(c). 

		Yellow Cab, as a certificated public utility, is required pursuant to 66 Pa. C.S.A. §1501, to provide service “as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.”  

		Pursuant to 52 Pa. Code §29.101(f)(2)(i), Yellow Cab is permitted to lease vehicles to drivers provided the leased vehicle is “operated under the direct control and supervision” of Yellow Cab, and both the driver and Yellow Cab “shall be required to keep and retain daily log sheets as prescribed by §29.313(c).”  

		Pursuant to 52 Pa. Code §29.313(c)(4), “the driver of a vehicle in call or demand service shall keep a log sheet or manifest for each shift he operates unless some other method is, upon petition, specifically approved by the Commission.  These log sheets shall be filled out contemporaneously with the trip,….”  Among the information which must be provided on the manifest are the times and places of origin and destination for each trip and the fare collected from each passenger.  

		Pursuant to 52 Pa. Code §29.315, if Yellow Cab uses an alternative form of compensation, then Yellow Cab must conform to a series of conditions.  Among those conditions is that a log sheet must be prepared, signed by the driver and turned into the public utility after every shift.  The public utility is responsible to retain the log sheet and “to ensure that all appropriate information from the log sheets is properly and correctly recorded under 52 Pa. Code §29.41 and §29.43.”  

Conclusion on Alleged Violations

In this proceeding, the parties were able to settle one claim but continue to dispute two remaining claims:  the failure of Yellow Cab to provide an appropriately detailed manifest sheet for the driver and vehicle used to transport the affected caller on January 4, 2011; and a failure to provide adequate and reasonable customer service to the caller.  Yellow Cab insists it had all the required information in its electronically-maintained dispatch system but, when BIE’s investigator requested the information,Yellow Cab personnel available were unable to access the information from the computer-based system.  Yellow Cab admitted it took more than two and one-half hours before one of its drivers picked up the caller, and Yellow Cab’s Director apologized to the caller at the hearing.

		Respondent readily admitted during the hearing that it failed to provide customer service to the caller on January 4, 2011 when it took over two hours for one of Respondent’s drivers to pick up caller.  Respondent apologized to the caller on the day of the hearing and then provided evidence concerning all the changes and upgrades Respondent made to its system since January 2011.  In fact, the evidence and testimony provided by Respondent convincingly show that the problem experienced by the caller – an extended wait time with dispatchers who are unaware where the closest driver is – is less likely to occur again without Respondent’s office personnel and dispatchers being aware of the problem.

		However, Respondent is still responsible to provide the information required by the regulations when a Commission inspector arrives and requests it.  Yellow Cab did not comply with that requirement and its argument – that it is absolved from performance under this regulation because the enforcement officer didn’t specifically ask for the electronic manifest or “render a receipt” first – is specious at best.  The fact that the information was available technologically but Yellow Cab lacked employees at that time who knew how to access that technology does not alter the fact that Yellow Cab failed to provide the necessary manifest information to the inspector upon request.  In fact, it is important to note that by December 2011 Yellow Cab had the employee (Mr. Delk) who knew how to access the information but Yellow Cab still failed to provide that information to BIE and the inspector until one week prior to the evidentiary hearing in December 2012.  For the violation of 52 Pa. Code §29.313, a civil penalty is appropriate in this matter.

Civil Penalty

BIE in its formal complaint requested the Commission impose a civil penalty on Respondent totaling $550.00 for the two violations:  (1) Yellow Cab did not provide adequate, efficient and reasonable service pursuant to 66 Pa. C.S.A. §1501 on January 4, 2011 when it failed to pick up the caller timely; and (2) Yellow Cab failed to have complete log sheets pursuant to 52 Pa. Code §29.313(c)(4).  In its Main Brief, BIE asserts that $500.00 is an appropriate amount to assess in civil penalties for the customer service violation and that $50 is an appropriate amount to assess in civil penalties for the log sheet violation.  I agree with BIE.
Since 2007, the Commission consistently uses the same statement of policy which specifies the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code §69.1201(c).  These factors and standards are as follows:

(1)	Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)	Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)	Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)	The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10) 	Other relevant factors.


	The first standard addresses whether the violation was of a serious nature, such as willful fraud or misrepresentation.  When the conduct is less egregious, such as when there is an administrative filing or technical error, it may warrant a lower penalty.  I find the manifest log violation is a technical error and warrants a lower penalty, however, I find the customer service violation qualifies as a serious breach of responsibility to the caller.  The caller remained isolated in his own home for hours before Yellow Cab provided a driver who could pick him up, yet all the while Yellow Cab repeatedly told the caller that a “driver was on the way”.  Based on the foregoing, this fact pattern would suggest a higher penalty is appropriate.

	The second standard considers whether there are serious consequences arising from the violation.  The caller was able to get to the car repair shop before it closed, however, he was greatly inconvenienced for an entire afternoon due to Yellow Cab’s sloppy dispatching, misleading information and failure to provide the cab in an appropriate amount of time.  If Yellow Cab had been candid with the caller from the beginning, the caller could have called another cab company and avoided the delay.  When all the evidence is taken together, it is clear that no serious consequence arose and this fact pattern mitigates in favor of Yellow Cab.

	The third standard looks at whether the violation was intentional or negligent and is only considered when evaluating a litigated case.  In this proceeding, the violation is an egregious example of negligence.  Yellow Cab spent $2 million purchasing and installing this dispatch system but then failed to secure the knowledge which permitted it to access the required information.  Yellow Cab waited three years (from 2008 to 2011) before searching for someone who could use this electronic system effectively.  I find this failure by Yellow Cab qualifies as negligent but it is extreme negligence and, therefore, a higher penalty is warranted.

The fourth standard considers whether Yellow Cab made efforts to modify its internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  In this case, Respondent admitted it did not act promptly but contends it voluntarily chose to correct the problem before the Commission cited it for violating the Commission’s provisions.  Indeed, Yellow Cab expended large sums of money and went to considerable trouble to find someone who could use the system as the system was intended to be used.  Therefore, I find Respondent’s actions to correct the errors warrants lowering the penalty. 

	The fifth standard looks at the number of customers affected and the duration of the violations.  In this proceeding, one person’s experience was highlighted, however, this failure to use the dispatch system as intended, and as permitted under the settlement agreement with the Commission, occurred for years before Yellow Cab took serious measures to find someone who knew how to use the system.  Therefore, I find a higher penalty is appropriate.

	The sixth standard looks at the compliance history of the regulated entity.  BIE presented no evidence of compliance history.  In the absence of evidence, I cannot make any finding regarding Respondent’s compliance history except to assume Yellow Cab’s compliance is reasonable and adequate.

	The seventh standard asks whether the regulated entity cooperated with the Commission.  Both parties indicated Yellow Cab was forthcoming to admit its responsibility on January 4, 2011, however, as noted previously, Yellow Cab hired someone in December 2011 who could provide the information requested in February 2011 but Yellow Cab did not provide that information to BIE until December 2012.  When all facts are considered, I find a lower penalty is warranted because Yellow Cab did make an effort to cooperate with the Commission and willingly admitted error on the customer service allegation, even apologizing to the caller.

	The eighth standard requires the amount of the civil penalty to be sufficient in size to deter future violations.  BIE presented no evidence concerning what amount of penalty would be sufficient to deter future violations.  BIE attached a seven-page document to its brief and referenced this document as a Commission penalty guideline along with 66 Pa. C.S.A. §3301.  The document is entitled “Penalty Guidelines PUC Motor Carrier Services & Enforcement” and was not referenced or presented at the hearing.  However, I find BIE’s suggested penalty of $500.00 for the customer service penalty and $50.00 for failing to produce the manifest log sheet information are appropriate amounts which are sufficient to impress upon Yellow Cab the need to comply with the Commission’s regulations.  

		The ninth standard looks at past Commission decisions in similar situations.  BIE presented no evidence concerning situations and proceedings where the Commission imposed civil penalties for violating these provisions of the Commission’s regulations.  In the absence of evidence, I cannot make any finding regarding how the Commission historically handles such violations.

	The tenth standard looks at other relevant factors.  It should be noted this proceeding was fully litigated.  Both parties were afforded due process opportunities to present their respective cases.  I did not find any other relevant factor which the Commission should consider in this proceeding.

Conclusion on Civil Penalty

		Respondent admits it violated 66 Pa. C.S.A. §1501 but contests it did not violate 52 Pa. Code §29.313 (because the information was available electronically).  Yellow Cab also contests the reasonableness of the civil penalty.  I conclude a civil penalty in the amount of $550.00 is reasonable, based on a review of the standards set forth in 52 Pa. Code §69.1201(c).  Therefore, the civil penalty against Respondent should be $550.00, which amount should be sufficient to act as a reminder to Yellow Cab to proactively seek solutions to problems that may interfere with its ability to comply with the Commission’s regulations and voluntarily provide information to BIE during the pendency of litigation in the future.




CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding, and has the power, and the duty, to enforce the requirements of the Public Utility Code.

		2.	The burden of proof in this proceeding is on the Bureau of Investigation and Enforcement as the proponent of a Commission Order.  66 Pa. C.S.A. §332(a).

		3.	The Bureau of Investigation and Enforcement met its burden of proving Yellow Cab Company of Pittsburgh violated 66 Pa. C.S.A. §1501 and 52 Pa. Code §29.313.

		4.	As the holder of a Commission-issued certificate of public convenience, Yellow Cab Company of Pittsburgh has a duty to comply with Commission regulations.  66 Pa. C.S.A. §501(c).

		5.	Yellow Cab Company of Pittsburgh did not comply with the provisions of 66 Pa. C.S.A. §1501 and 52 Pa. Code §29.313.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission against Yellow Cab Company of Pittsburgh at C‑2012-2219127, is sustained.  

[bookmark: _GoBack]		2.	That Yellow Cab Company of Pittsburgh shall pay a civil penalty of Five Hundred Fifty Dollars ($550.00) for violating 52 Pa. Code §29.313 and for violation of the Public Utility Code, 66 Pa. C.S.A. §1501, by certified check or money order, within twenty (20) days after service of the Commission’s order, forwarded and made payable to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

		3.	That Yellow Cab Company of Pittsburgh cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.

4.	That the docket at Docket No. C-2012-2219127 shall be marked closed.



Date:  April 25, 2013 								/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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