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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA POWER & LIGHT
COMPANY,

Petitioner

No. 2711 C.D. 1996
Argued: May 6, 1997

V.

PENNSYLVANIA PUBLIC UTILITY

s ma an

COMMISSION,
Respondent © :
BEFORE: HONORABLE DORIS A. SMITH, Judge
HONORABLE JAMES R. KELLEY, Judge
HONORABLE SILVESTRI SILVESTRI, Senior Judge
OPINION BY _
SENIOR JUDGE SILVESTRI Filed: June 4, 1997

Pennsylvania Power & Light Company (PP&L) petitions for
review of an order of the Pennsylvania Public Utility Commission
(PUC) which, in part, adopted the initial decision of thé
administrative ‘law judge (ALJ), denied PP&L’s application to
construct a 69 kV (69,000 volt) transmission line, and denied
PP&L‘’s application to exercise eminent ‘domain powers over two

properties in order to complete the requested construction.'

A brief summary of the factual background in this matter
is as follows. On February 6, 1995, PP&L filed an application with

the PUC requesting its approval for the construction of a 6% kV

ITwelve parcels of land were within the proposed right-of-way
for the project. PP&L successfully obtained rights-of-way from all
but two of the affected property owners.
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PP&L failed to demonstrate "need" for the transmission line "from
an engineering perspective." The ALJ set forth the following,

relevant, conclusions of law:

2. An applicant seeking permission to
construct a transmission line must show that
the proposed 1line 1is necessary from an
engineering perspective. Re West Penn Power
Co., 54 Pa. PUC 319, 327 (1980). The relative
cost of the applicant’s proposal and other
alternatives is a factor in that
determination. West Penn, 54 Pa. PUC at 326.

3. PP&L has failed to establish that the
proposed line is necessary from an engineering
perspective, and has failed to establish, by
credible evidence, that the proposed line is
less expensive than the alternative answer to
Lehighton’s need for additional power, namely,
reinforcement of the existing 12 kV system.

4. PP&L’s Certification Application and
remaining Condemnation Applications should be
denied.

(ALJ’s Initial Decision, p. 21-22).

PP&L filed exceptions to the AlLJ’s decision, which, as.
noted, the PUC adopted in pa;t. The PUC concluded, as did the ALJ,
that the evidence presented by PP&L for the construction of the
proposed transmission line failed to demonstrate "need" from an
"engineering" prospective, and that, accordingly, its application
should be denied. The PUC entered its order to this effect on

September 9, 1996. It is from this order that PP&L appeals here.
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its patrons, employees, and the public. (Emphasis added).

The

PUC’s requlations, at 52 Pa. Code §57.76(a), provide as follows:

(a) The Commission will issue its order,
with its opinion, if any, either granting or
denying the application, in whole or in part,
as filed or upon the terms, conditions or
modifications, of the location, construction,
operation or maintenance of the line as the
commission may deem appropriate. The
Commission will not grant the application,
either as proposed or as modified, unless it
finds and determines as to the proposed HV
line:

(1) That there is a need for it.

(2) That it will not <create an
unreasonable risk of danger to the health and
safety of the public.

(3) That it 1is in compliance with
applicable statutes and requlations providing
for the protection of the natural resources of
this Commonwealth.

(4) That it will have minimum adverse
environmental impact, considering the electric

power needs of the public, the state of

avajlable technoloqgy and the available
alternatives. k :

(Emphasis added). Similarly, as noted in footnote 1, setting forth

Section 15 Pa.C.S. § 1511(c) of the Business Corporation Law of

1988,

the PUC, upon application, must determine if a requested

exercise of the powers of eminent domain by a public utility

corporation is necessary or proper for the service, accommcdation,

convenience or safety of the public.
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA POWER & LIGHT

COMPANY,
Petitioner

V. No. 2711 C.D. 1996

PENNSYLVANIA PUBLIC UTILITY

COMMISSION, :
Respondent
ORDER
AND NOW, this 4th day of June , 1997,

" the order of the Pennsylvania Public Utility Commission dated
September 9, 1996 is vacated and the matter is remanded for a

determination consistent with this opinion.

Jurisdiction relinquished.

CERTIFIED FROM THE RECORD
AND ORDER EXIT
JUN - 4 1997
A por e S S IO L{I STZVESTRI, Senior Judge
Deputy Prothonotary - Chief Clerk . / ! ‘ J




