 BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Frederick J. Heller					:	
							: 	
	v.						:			C-2012-2334240	
							:
Indian Spring Water Company				:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about November 2, 2012, Frederick J. Heller (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Indian Springs Water Company (Respondent) alleging that “[t]he water is constantly dirty. Clothes turn brown in the washer.  Severe stains appear where water is used.  There is a very unusually large amount of debris in the water.”  The Complainant further alleges that “a water filter turns dark brown in less than three days of use…the water is not drinkable and I have to use bottled water.”  He stated that the company has not responded to his complaints. The Respondent filed an Answer denying there was any reliability, safety, or quality problem with the Complainant’s water.

By Hearing Notice dated December 18, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of February 6, 2013.  A Prehearing Order was issued on December 24, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 
The hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant proffered five (5) exhibits, four (4) were entered into the record.  The record closed on March 6, 2013.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent’s and receives water service at 359 Lake Road, Mountaintop, Pennsylvania 18707.
 
2. The Respondent is a jurisdictional utility providing water service in Pennsylvania.

3. The Complainant has lived at his home for 8 years and the Respondent has supplied his water during that time.  Tr. 6.

4. Sometimes once or twice a month, the Complainant’s water is dirty.  Tr. 6-7, C. Exh. 3.

5. The Complainant’s water runs dirty five to seven (5-7) days.  Tr. 14, C. Exh. 1, 3.

6.  In November 2011, the Complainant had a leak in his line repaired.  Tr. 12.

7. The Pennsylvania Department of Environmental Protection told the Complainant that the iron in his water is high.  Tr. 8.

8. October 11, 2012, the Complainant sent the Respondent a letter concerning the quality of his water.  He received no response.  Tr. 9, C. Exh. 2.

9. Several times the Complainant sent notes about the poor water quality on his bills. He did not receive a reply.  Tr. 15. 

10. The Complainant placed telephone calls to the Respondent and left voice mail messages but received no response.  Tr. 10.

11. The Complainant remodeled his home and his pipes are plastic, and new.  Tr. 14, 24-25, 36.

12. Catherine Hourigan, president of Indian Springs Water Company testified on behalf of the Respondent.

13. Catherine Hourigan was aware of the Complainant’s 2009 Pennsylvania Department of Environmental Protection complaint and the Complainant’s Fall 2012 complaint.  Tr. 47, 60.

14. The Indian Springs Water Company piping around the Complainant’s area is new since 1989 or 1990. Tr. 49.

DISCUSSION

Burden of Proof:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

"Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party. Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

		If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility. If a utility does not rebut that evidence, a complainant will prevail. If the utility rebuts complainant's evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility's evidence by a preponderance of the evidence. The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

[bookmark: 7387-14]		If Respondent submits evidence of "co-equal" weight to refute Complainant's evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent's evidence. Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895   (1967), and Burleson v. Pa. Public Utility Commission. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.

		The decision of the Commission must be supported by substantial evidence. See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

The Complainant has two complaints: (1) dirty water with particulates in it, and (2) no responses from the Respondent to his complaints.  I will address each issue below.

Dirty Water and Laundry:

The Complainant stated that sometimes once or twice a month his water runs dirty for five to seven days.  (Tr. 6,7,14).  The Complainant stated that he does not drink the water, that he buys bottled water.  He also testified that the water dirties his laundry.  Dirty water and undrinkable water are quality issues.  Precedent makes clear the distinction between water service, which the Commission may regulate, and water quality, which may only be regulated by the DEP.  “Water quality in Pennsylvania is statutorily regulated by the provisions of the Pennsylvania Safe Drinking Water Act … [e]nforcement … is specifically vested in DER [now DEP] and the Federal Environmental Protection Agency.  Rovin, D.D.S. v. Pa. Public Utility Commission, 502 A. 2d, 785, 787.  (Pa. Cmwlth 1986).   “It is the DEP that has clear and primary jurisdiction regarding water quality under the Safe Drinking Water Act.”  Pickford v. Pa. Public Utility Commission, 4 A.3d 707, 714.  (Pa. Cmwlth. 2010). 

The Commission has jurisdiction over the quality of service provided by a public utility.  66 Pa. C.S. § 1501.  “[E]very customer is entitled to water that is fit for the basic, domestic purposes (e.g., cooking, drinking, washing and bathing).  Although a few isolated or sporadic instances or complaints of water received by customers that is unfit for the aforementioned basic domestic purposes would not warrant a finding that a utility has failed in its provision of adequate and reasonable service, we believe that probative evidence in a particular case showing significant failure on the part of the utility to provide adequate and reasonable service would provide a basis for a conclusion that a utility has provided inadequate service.”  Pa. Public Utility Commission v. Pennsylvania Gas and Water Company, 1986 Pa. P.U.C. Lexis 113 at 15.   In Pennsylvania Gas and Water, there was an extensive record of pervasive and significant water issues to such a degree that the Commission denied a rate increase.  Here the Complainant presents a modest number of incidences when he felt water he received from the Respondent was not fit for basic domestic purposes.  

The Respondent rebutted the Complainant’s evidence with testimony that it is in compliance with all regulatory requirements from the Department of Environmental Protection.  Tr. at 48.  When the Complainant filed his Formal Complaint, the Respondent contacted upstream and downstream users and found no problems.  Tr. at 49.  Mrs. Hourigan, President of the Respondent stated that sometimes they work on valves, that the Respondent sends out notices to that effect and lets their customers know that they (customers) may need to flush because the water may become discolored.  She explained that flushing cleared up the discoloration.  Tr. at 49.  
The Complainant succeeded in making a prima facie case that he experiences sporadic or isolated water discoloration.  The Respondent successfully rebutted the evidence with testimony that they periodically work on valves which may cause discoloration.  There is not the pervasive and significant evidence of poor service that was present in Pennsylvania Gas and Water.  There are no other Formal Complaints filed against this public utility that I am aware of.  Therefore, I find that the Complainant failed to present substantial evidence of significant failure to provide adequate service, failed to rebut the Respondent’s evidence and thus failed to meet his burden of proof.

Lack of Response:

The Complainant testified that he wrote complaints about the water on his bills numerous times and never received a response.  The Complainant also testified that he telephoned the Respondent and left voice mail messages and never received a response.  He also sent a letter to the company in October 11, 2012 and did not receive a response.
 
Mrs. Hourigan processes the incoming bills and testified that she never saw a complaint.  She also testified she never received any messages.  She did not recognize the October 11, 2012 letter.

The Complainant failed to keep any records of his contacts with the Respondent, either in the form of the notes he attached to his bills or notations of the dates and times of the voicemails that he left.  He also did not send the October 11, 2012 letter certified, return receipt requested, so the controversy amounts to a he said/she said.  Therefore, I find that the Complainant did not meet his burden of proof.  Therefore, that portion of his Formal Complaint will be denied.

CONCLUSIONS OF LAW

1. As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).
2. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

3. The Complainant failed to meet his burden of proof.

4. The Department of Environmental Protection has clear and primary jurisdiction regarding water quality.  Pickford v. Pa. Public Utility Commission, 4 A.3d 707, 714.  (Pa. Cmwlth. 2010).

5. The Public Utility Commission has jurisdiction over the quality of service provided by a public utility.  66 Pa. C.S. § 1501.

  
ORDER

THEREFORE, 

[bookmark: _GoBack]IT IS ORDERED: 

1. That the Formal Complaint of Frederick J. Heller is denied and dismissed.
 
2. That the Secretary’s Bureau shall mark Docket No. C-2012-2334240 closed.


Date:	April 3, 2013							/s/			
							Ember S. Jandebeur
							Administrative Law Judge
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