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ORDER

BY THE COMMISSION:

Before the Commission for consideration is the Response of Philadelphia Gas Works (PGW) to our April 4, 2013 Order relative to PGW’s Petition for approval of a Distribution System Improvement Charge (DSIC).  Comments have been filed by the Office of Consumer Advocate (OCA), the Philadelphia Industrial and Commercial Gas Users Group (PICGUG), and several customers.

HISTORY OF THE PROCEEDING

PGW is owned by the City of Philadelphia and is the largest municipally owned gas utility in the country.  PGW is in the business of selling and distributing natural gas to retail customers within the Commonwealth of Pennsylvania, and is therefore a “city natural gas distribution operation” (CNGDO) within the meaning of Section 102 of the Public Utility Code,  66 Pa. C.S. §§ 102, subject to the regulatory jurisdiction of the Commission.  See also 66 Pa. C.S. § 2212, relating to city natural gas distribution operations.  PGW manages a distribution system of approximately 6,000 miles of gas mains and service lines[footnoteRef:1] supplying approximately 500,000 customers. [1:   PGW owns and operates all the service lines from the mains to the meters.  There are no customer-owned service lines in the PGW territory.  Service lines are also referred to as services.] 


PGW’s DSIC Petition was filed on January 18, 2013.  Copies were served on the statutory advocates as well as the active parties in PGW’s most recent base rate case proceeding, docketed at R‑2009‑2139884, in accordance with Implementation of Act 11 of 2012, Docket No. M‑2012-2293611 (August 2, 2012) (Final Implementation Order).  PGW’s DSIC Petition includes proposed Supplement No. 58 to Tariff Gas – Pa. P.U.C. No. 2 to introduce the DSIC Rider into the PGW tariff with an effective date of March 1, 2013.  The filing was made pursuant to 66 Pa. C.S. § 1353 and the Final Implementation Order.

PICGUG filed comments on December 21, 2012.  On February 7, 2013, PICGUG filed a Petition to Intervene and Answer.  PICGUG requested that the Commission deny PGW’s expedited DSIC effective date of March 1, 2013 and requested evidentiary hearings to investigate PGW’s cost recovery methodology.

OCA filed comments on December 24, 2012, but did not initially request hearings.  On February 7, 2013 OCA filed a Notice of Intervention, a Formal Complaint and Public Statement, and an Answer to PGW’s DSIC Petition.  In its Answer to the PGW DSIC Petition, OCA states that the Commission should deny PGW’s Petition as filed, suspend proposed Tariff Supplement No. 58 to Tariff Gas – Pa. P.U.C. No. 2 and order a full hearing and investigation.  OCA Answer at 1.

On February 7, 2013 the Office of Small Business Advocate (OSBA) filed a Notice of Intervention and an Answer.  OSBA requested hearings and such relief as may be necessary or appropriate.  Also on February 7, 2013, the Bureau of Investigation and Enforcement (I&E) filed an Answer.  In its Answer I&E supported PGW’s DSIC Petition stating that: “The pay as you go funding is well suited for a utility such as PGW that is regulated utilizing the cash flow methodology.”  I&E Answer at 2.

PGW filed an Answer on February 19, 2013, in response to the OCA’s Formal Complaint to PGW’s DSIC Petition.  

Various customers filed Oppositions to higher rates in March 2013.  No objections or comments were received from federal, state, or local governmental agencies.

On April 4, 2013, the Commission entered its Order approving in part and denying in part PGW’s DSIC.[footnoteRef:2]  PGW was given ten (10) days to file a revised proposed DSIC tariff or further support for its position in order to address the inconsistencies noted in the Order.  PGW was advised that if the revised proposed DSIC tariff did not conform to Act 11, the Final Implementation Order, and the Model Tariff, then the contested aspects of PGW’s DSIC Petition and the proposed DSIC tariff would be referred to the Office of Administrative Law Judge (OALJ) for hearing and decision.  The Commission noted that it would consider permitting a revised proposed DSIC tariff to become effective subject to investigation, refund, and recoupment.[footnoteRef:3]   [2:   The April 4, 2013 Order also approved PGW’s Long Term Infrastructure Improvement Plan (LTIIP).  Prior to implementation of a DSIC, a utility must file a LTIIP consistent with 66 Pa. C.S. §1352.  The LTIIP is not at issue in this order.]  [3:   The issues of concern identified in our April 4, 2013 Order regarding the DSIC are PGW’s proposals:
1)	To recover an annualized amount of DSIC eligible cost;
2)	To recover the costs of eligible property placed in service in November 2012;
3)	To use a volumetric charge per Ccf;
4)	Regarding quarterly updates and customer protections; and
5)	Regarding the filing schedule and effective date of its DSIC tariff.  ] 


On April 15, 2013, PGW filed its Response to the April 4, 2013 Order.  Various customers filed Oppositions to higher rates in April 2013.  One customer supported the DSIC, citing the age of PGW’s infrastructure.  On April 25, 2013, OCA and PICGUG individually filed comments to the PGW Response.  On May 1, 2013, PGW filed Reply Comments.

OPEN ISSUES REGARDING PGW’s DSIC TARIFF

Act 11, inter alia, provides utilities with the ability to implement a DSIC to recover reasonable and prudent costs incurred to repair, improve or replace certain eligible distribution property that is part of the utility’s distribution system.  

Having approved PGW’s DSIC Petition in part in our April 4, 2013 Order, with the direction that PGW file a revised proposed DSIC tariff, the remaining open items are:  
· PGW’s waiver requests regarding:
· Forecasted annualized DSIC-eligible costs, 
· One-day notice, 
· Volumetric charging
· Separate line item DSIC billing
· Application to all distribution items 
· Compliance Tariff language issues, and 
· Other contested issues. 

Forecasted Annualized DSIC-Eligible Costs

	This is actually two issues:  PGW’s request to annualize costs and its request to forecast costs.  PGW initially proposed a DSIC calculation using projected annual recoverable costs associated with all property eligible for cost recovery under the DSIC, divided by the projected sales volumes for distribution services for the annual period during which the charge will be collected.  We rejected that approach in our April 4, 2013 Order as inconsistent with Act 11.

Relative to annualizing costs, PGW argues that using an annualized amount of costs as the basis for establishing a DSIC is reasonable because it would allow the utility to avoid the reduction in cash flow that would result during slow construction periods.  The annual amount of recoverable costs would be divided by four to arrive at the maximum amount to be recovered through the DSIC in any given quarter.  PGW Response at 5.   

	OCA and PICGUG argue that PGW’s request to annualize DSIC-eligible costs is contrary to Act 11 and should be rejected.  OCA submits that the purpose of the DSIC is not to eliminate all lag between cost incurrence and recovery but to reduce lag by allowing recovery between base rate cases.  OCA argues that one of the key protections embedded in Act 11 is the requirement that costs already be incurred to be eligible for recovery.  OCA Comments at 4.  OCA further points out that the purpose of a DSIC is not to guarantee unvarying cash flow, but to make cost recovery more timely.  OCA Comments at 5.  

	PICGUG submits that Act 11 clearly directs the Commission to limit DSIC-eligible costs for investment-owned utilities and city natural gas distribution operations to plant actually placed in service within 120 days of a DSIC period.  PICGUG Comments at 10.  PICGUG further submits that the General Assembly already adopted specific modifications to accommodate PGW’s cash flow accounting methods, and that if PGW were permitted to recover annualized DSIC costs, then PGW’s customers would have no assurance that expenditures are promptly invested in infrastructure improvements.  PICGUG Comments at 10-12.

	We agree with OCA and PICGUG relative to annualized costs.  While PGW, as a CNGDO, may seek a waiver or suspension of provisions of Act 11 pursuant to Section 2212(c) of the Public Utility Code, we find that PGW has not provided legal or factual basis for a waiver or suspension of the applicable statutory provisions to allow PGW to recover annualized costs through the DSIC.  Accordingly, we shall reject PGW’s request for a waiver that would allow use annualized construction costs.  

	Relative to forecasted costs, however, we note that in its Compliance Tariff, filed along with its Reply Comments, PGW has stated that it will recover “what it actually spends on eligible projects placed in service in the quarter 30 days prior to each DSIC update.”  PGW Reply Comments at 5 (emphasis is original).  This provision is consistent with Act 11. 

One-Day Notice 

	PGW proposes that the DSIC become effective upon one (1) day notice following Commission approval of the compliance tariff in an effort to expeditiously initiate its DSIC so as to not delay recovery for DSIC-eligible projects.  PGW Comments at 11. 

	PICGUG avers that PGW’s request for approval on one (1) day notice should be denied to allow for the interested parties’ due process rights.  PICGUG Comments at 15.

	We agree with PICGUG.  Also, for the initial Compliance Tariff, staff needs an opportunity to review the computations for amount of property place in service and the specific DSIC rate.  Accordingly, PGW must provide 10 days’ notice for its compliance DSIC tariff.

Volumetric Charging

	PGW acknowledges that it can comply with the requirement that the DSIC charge be applied as a percentage of billed distribution revenues.  PGW Response at 9.  PGW also indicates that it will use a DSIC percentage rate based on its actual construction costs expended for eligible property applied to distribution elements.  Reply Comments at 8.  

Accordingly, PGW shall reflect this provision in its Compliance Tariff.

Separate Line Item DSIC Billing/Application to All Distribution Items

	PGW asserts that it can apply a DSIC charge as a percentage of billed distribution revenues but not as a separate line item on the bill.  Instead, PGW proposes to apply the percentage to each element of the bill as part of its calculations of these charges for presentation on a customer’s bill.  PGW argues that neither Act 11 nor the Final Implementation Order require that the DSIC charge be set forth as a separate item on the customer’s bill.  PGW asserts that it could not immediately comply with such directive, and “would have to undertake a costly and time-consuming process to overhaul its billing system, which would likely require 12-18 months to complete.”  PGW Response at 9.  

	OCA claims “reflecting the surcharge as a separate line-item percentage on bills provides a clear connection between the DSIC rate and the statutory 5% bill limitation.”  OCA also asserts that if PGW is not required to apply the DSIC as a single line item, then PGW should be required to work with OCA to ensure adequate customer notice.  OCA Comments at 7-8.  

PICGUG avers that allowing PGW to apply the percentage to each element of the bill instead of as a separate line item “would unreasonably circumvent the effectiveness of the customer protections afforded through the Act.”  PICGUG Comments at 7. 

We acknowledge OCA and PICGUG’s concerns regarding the consumer protection afforded through the reflection of the DSIC surcharge as a separate line-item percentage on bills, rather than applied and rolled into to each distribution element of the bill.  However, we also take note of PGW’s concerns that it currently lacks a billing system capable of imposing a percentage charge as a separate line item on customers’ bills.  

Accordingly, we shall allow a temporary waiver of the requirement for a separate line item on the bill for DSIC.  Instead, PGW may apply the specific DSIC percentage rate to all distribution items for a reasonable period of time.  Further, PGW must take reasonable steps to modify its billing system to accommodate separate single line item billing for DSIC to be implemented within eighteen (18) months of the entry date of this Order.  Additionally, PGW is directed to work with OCA, and with the Commission’s Bureaus of Consumer Services and Communications, to ensure adequate customer notice regarding the DSIC.  DSIC billing remains subject to reconciliation.  

Compliance Tariff Language Issues

Issue 1:  In the first paragraph on Page 151 of the revised proposed tariff, PGW states that “a charge of up to 5% will apply consistent with the Commission Order…”  In Reply Comments, PGW proposes to leave a blank where the percentage should be until such time as the costs associated with the plant placed in service for the applicable DSIC period is determined, and a percentage is calculated.  PGW Reply Comments at 3 – 4.  

	We find this sufficient.  Accordingly, we shall direct PGW to file a Compliance Tariff that includes the DSIC percentage based on actual construction costs expended during the 90 day period ending one month before the effective date.  The Compliance Tariff shall be accompanied by detailed calculations of the DSIC and each of the rates that are impacted by the DSIC surcharge.  

Issue 2:  PGW proposes to add the word “fixed” in Paragraph 2A on Page 151 of the revised proposed tariff.  PGW Reply Comments at 4.  The addition of the word “fixed” to describe eligible plant additions is in line with the Model Tariff.  Accordingly, PGW shall make this revision in its Compliance Tariff.

	Issue 3:  PGW proposes to replace the word “or” with “for” so that the sentence reads, “…applied to the total amount billed to each customer for distribution service…” in the first sentence of Paragraph 2C on Page 152 of the revised proposed tariff.  PGW Reply Comments at 4.  The replacement of the word “or” with “for” is in line with the Model Tariff.  Accordingly, PGW shall make this revision in its Compliance Tariff.  

	Issue 4:  Paragraph 2C on Page 152 of the revised proposed tariff provides that, to calculate the DSIC, the: 

[R]ecoverable costs associated with all property eligible for cost recovery under the DSIC and placed in service during the three-month period ending one month prior to the effective date of the initial DSIC and, thereafter, the DSIC update of this amount will be divided by the Utility’s projected revenues for distribution services (including all applicable clauses and riders) for the quarterly period during which the charge will be collected.


	OCA contends that this sentence should follow the Model Tariff and suggests, in Reply Comments at 12, changing the wording after “thereafter” to read:  

[T]hereafter, one fourth of the annual recoverable costs associated with all property eligible for cost recovery under the DSIC will be divided by the Utility’s projected revenues for distribution services (including all applicable clauses and riders) for the quarterly period during which the charge will be collected.  


	PGW argues against OCA’s suggested language because PGW will recover the actual amount spent on eligible projects placed in service in the quarter 30 days prior to each DSIC update.  PGW further argues that it “does not recover an annual rate of return or annual depreciation as other investor-owned utilities do,” and therefore PGW believes that it makes no sense to use a quarter of an annualized expense amount.  PGW Reply Comments at 5.  

	We agree with PGW and will not direct PGW to make any wording changes to Paragraph 2C on Page 152 in the Compliance Tariff.    

	Issue 5:  Paragraph 4A on Page 152 of the revised proposed tariff states that the “DSIC is capped at 5% of the amount billed to customers for distribution service (including all applicable clauses and riders) projected for the quarterly period during which the DSIC charge will be collected.”  PGW proposes to change the sentence to read “The DSIC is capped at 5% of the amount billed to customers for distribution service (including all applicable clauses and riders) as determined on an annualized basis.”  PGW Reply Comments at 5.

The wording change is in line with the Model Tariff.  Accordingly, PGW shall make this revision in its Compliance Tariff.

Issue 6:  Paragraph 4E on Page 153 of the revised proposed tariff states that PGW “may reduce or eliminate the DSIC to any customer with competitive alternatives or potential competitive alternatives.”   

OCA argues against the exclusion of customers with “potential” competitive alternatives, claiming this exclusion is too broad.  The OCA submits that the Commission’s Final Implementation Order provided for the exclusion of customers “with competitive alternatives and customers having negotiated contracts from the utility.”  OCA Comments at 13, citing Final Implementation Order at 46. 

In response, PGW proposes to modify its tariff to limit the exclusion of the DSIC charge to customers with competitive alternatives and customers having negotiated contracts with the Company.  Reply Comments at 6.  

We find this sufficient.  Accordingly, we shall direct PGW to file a Compliance Tariff that limits the exclusion of the DSIC charge to customers with competitive alternatives and customers having negotiated contracts with PGW.

Other Contested Issues and C-2013-2346939

OCA has a pending complaint against the PGW DSIC.  We believe that PGW’s further proposed revisions to its DSIC, which we have directed to be reflected in a Compliance Tariff, may negate the need to refer the entire DSIC proceeding to the OALJ as has been suggested.  The parties shall provide notice to the OALJ and to each other within twenty (20) days regarding any issues that remain contested.  Any remaining contested issues will be referred to the OALJ for hearing and decision.  

CONCLUSION

PGW, in its revised proposed tariff filed along with its Reply Comments, appears to have addressed each of the issues identified in our April 4, 2013 Order, subject to the remaining need to provide the amount actually spent on eligible property, the resulting DSIC rate, and the calculations with supporting documentation.  PGW has ten (10) days to file and serve a further revised proposed DSIC tariff (Compliance Tariff) consistent with this Order.  That further revised proposed tariff may be filed on a ten-day notice.  The Commission will, if appropriate, allow the further revised proposed DSIC tariff to become effective subject to investigation, refund, and recoupment.  Any remaining unresolved or contested issues will be referred to the OALJ for hearing and decision.  On or before the twentieth day after entry of this Order, the parties are to notify the OALJ of any remaining contested or unresolved issues; THEREFORE,

IT IS ORDERED:

1.	That Philadelphia Gas Works shall file a Compliance Tariff consistent with this Order within ten (10) days of entry of this Order.  Said Compliance Tariff may be filed on a ten-day notice.

2.	That the Commission will, if appropriate and consistent with the directives in this Order, allow the Compliance Tariff to become effective subject to investigation, refund, and recoupment.

3.	The parties have twenty days (20) days from the date of entry of this order to advise the Office of Administrative Law Judge if there are any remaining contested issues.

4.	If the parties do not have any further contested issues for the Office of Administrative Law Judge, then the Office of Consumer Advocate Complaint at Docket No. C-2013-2346939 shall be dismissed and that docket closed.

5.	That Philadelphia Gas Works, the Office of Consumer Advocate, and the Commission’s Bureaus of Consumer Services and Communications shall coordinate regarding appropriate customer notices.
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BY THE COMMISSION,


	Rosemary Chiavetta
	Secretary


(SEAL)
ORDER ADOPTED:  May 9, 2013
ORDER ENTERED:   May 9, 2013
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