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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Gnana Chinniah (Complainant or Mr. Chinniah) filed on March 4, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on February 13, 2013, in the above-captioned proceeding.  PPL Electric Utilities Corporation (Respondent or PPL) did not file Replies to Exceptions.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]

History of the Proceeding

This matter involves a challenge to the transfer of a utility account from a tenant to a property owner after the discovery of a foreign load[footnoteRef:1] situation on the rental property.   [1:  	The term “foreign load” refers to any consumption of utility service that is not directly related to a customer’s usage.  Discontinuance of Proposed Rulemakeing Regarding Residential Accounts Containing Charges for Foreign Load, 52 Pa. Code 
§§ 55.201-55.207, Docket No. L-00990142 (Order entered October 7, 2005).  ] 


On September 12, 2012, Mr. Chinniah filed a Formal Complaint against PPL alleging incorrect charges on his bill for electric service to property he owns but rents to a tenant.  The property is located at 226 Lincoln Street, Marysville, Pennsylvania (Service Address).  In the Complaint, Mr. Chinniah alleged that the disputed bill was for service accrued by his tenant, Ms. Patricia Rothrock (Tenant or Ms. Rothrock).  Complaint at 5. 

According to the Complaint, the Tenant misstated facts to PPL regarding electric service to a storage shed connected to the electric panel for the Service Address.  Id. at ¶ 4(B).  The Complainant alleged the Tenant shared the shed with her sister who lived next door at 224 Lincoln Street.  Id.  Allegedly, Ms. Rothrock did not protest the electric bill incurred at the Service Address until after the Complainant filed a complaint against her for overdue rent.  Id.  

On October 12, 2012, PPL filed an answer alleging the Complainant was properly charged under the circumstances in this case.  PPL averred that it discovered a foreign load at the Service Address and, as a result, placed the account in the name of the Complainant as the property owner.  Answer at ¶ 4.  In addition, the Respondent alleged the Complainant subsequently informed PPL that “foreign wiring” was removed from the Service Address.  Id.
		ALJ Salapa conducted a hearing on January 15, 2013.  The Complainant appeared pro se and presented testimony.  PPL was represented by counsel and presented one witness and one exhibit that was admitted into the record.  The hearing generated forty-five pages of testimony.  No briefs were filed.  The record was closed on February 6, 2013.

		In the Initial Decision, issued on February 13, 2013, ALJ Salapa found that the Complainant failed to meet his burden of proof and dismissed the Complaint.  As previously indicated, the Complainant filed Exceptions on March 4, 2013.[footnoteRef:2]  PPL did not file Replies to Exceptions.   [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination.    
] 


Background

In order to give context to the ALJ’s ruling, we shall summarize the Findings of Fact contained in the Initial Decision.  The Complainant owns a duplex comprised of the Service Address at 226 Lincoln Street and another property at 224 Lincoln Street.  He leased the Service Address to the Tenant and leased 224 Lincoln Street to the Tenant’s sister.  Located in the middle of the back yard of the duplex, at the boundary between the two properties, is a detached storage shed measuring approximately eight feet by twelve feet.  The Tenant and the Tenant’s sister shared the shed, storing their children’s bicycles and other items.  When the Complainant leased the Service Address to the Tenant, he explained to the Tenant that the electric service for the shed, which contained a light bulb and some electric outlets, was connected to the breaker panel for the Service Address.  However, the Tenant’s lease did not state that the shed was for the exclusive use of the Tenant.  I.D. at 3-4.  

		After disputes over unpaid rent between the Complainant and the Tenant, Ms. Rothrock contacted the Respondent alleging “foreign wiring.”  On March 17, 2012, PPL sent an employee, Douglas Matter, to investigate the complaint.  Mr. Matter met with the Tenant and discovered that the electric service for the shed was connected to the breaker panel for the Service Address.  The Tenant told the PPL inspector that the tenant at 224 Lincoln Street leased the shed, but did not state that she, as the tenant of the Service Address, also could access the shed.  During the inspection, Mr. Matter discovered that the service panel for the Service Address contained a breaker marked “cellar.”  The wire from the breaker went to a locked portion of the cellar to which the Tenant did not have access because the Complainant had placed a lock at the entrance.  As a result, Mr. Matter could not access the locked portion of the cellar to complete the investigation.  Id. at 5-6.  

		Thereafter, Mr. Matter made several attempts to contact the Complainant to arrange a meeting at the Service Address to gain access to the cellar.  Eventually, Mr. Matter made an appointment to meet the Complainant on March 29, 2012; however, on the morning of the appointment, Mr. Chinniah called to state he would not be able to attend.  Upon visiting the Service Address again on March 29, 2012, Mr. Matter could not gain access to the cellar because it was still locked.  However, he observed that the electric service to the shed had been disconnected.  After discovering the foreign wiring, the Respondent transferred the account for the Service Address to the Complainant, and the account remained in the Complainant’s name from March 2012 to July 2012.  Id. at 6.  

		On March 27, 2012, prior to the second PPL inspection, the Complainant had his electrician disconnect the service for the shed from the breaker panel at the Service Address.  In June 2012, the Tenant moved from the premises of the Service Address.  In July 2012, the Complainant submitted a form to the Respondent titled “PA Act 54 of 1993; Property Owner’s Notification; Foreign Load/Wiring Fixed.”  The form indicated that the foreign wiring – described as the “Wire to the Storage Shed” and the “Basement Light” – was corrected.  Id.; Complaint Exh. No. 1.  Thereafter, the Respondent transferred the account to the name of a new tenant at the Service Address.  I.D. at 7-8.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d,               501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Salapa made fifty-four Findings of Fact and reached four Conclusions of Law.  I.D. at 3-8, 16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v.  Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

In the Initial Decision, ALJ Salapa determined that, based on Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, the applicable court and Commission 
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decisions,[footnoteRef:3] and the evidence in this case, the Complainant failed to satisfy his burden of proof.  I.D. at 16.  Specifically, Mr. Chinniah failed to establish by a preponderance of the evidence that PPL violated either the Code or our Regulations when it transferred the account for the Service Address to the Complainant or when it refused to collect the charges on the account from the Tenant.  Id.     [3:  	In reaching his determination, the ALJ relied on the Commonwealth Court’s recent decision in 1-A Realty v. Pa. PUC, No. 885 C.D. 2012, 2013 WL 53718 (Pa. Cmwlth. Jan. 4, 2013), which upheld our decision in 1-A Realty v. PPL Electric Utilities Corp, Docket Nos. F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012).  The ALJ also relied on our decisions in Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F-2009-2101282 (Order entered July 16, 2010), Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010), and Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997). 
] 

		
Positions of the Parties

In his Exceptions, the Complainant avers that the ALJ abused his discretion by failing to make twelve suggested findings of fact.  Exc. at 1-3.  The Complainant does not cite to specific findings of fact contained in the Initial Decision but claims the ALJ erred by not making findings pertaining to the Tenant’s alleged misrepresentations and actions in having PPL transfer her electric account to the Complainant.  Further, the Complainant alleges it was error for the ALJ to fail to make findings of fact pertaining to an understanding and agreement among the Complainant, the Tenant and the Tenant’s sister about the electric service and that the alleged foreign load was agreed to by all parties, fully disclosed and served both tenants.  Finally, the Complainant alleges the ALJ erred by failing to make findings of fact as to the absence of foreign load at the Service Address and by failing to provide a reason for the transfer of the account from the Tenant to the Complainant.  Id. 



In addition to the errors pertaining to findings of fact, the Complainant’s Exceptions list seven errors of law.  Id. at 3-4.  Three of the claimed errors of law relate to PPL’s alleged improper transfer of the account from the Tenant to the Complainant.    One of the allegations states that PPL transferred the account in retaliation for the Complainant’s alleged failure to provide full access for an inspection at the Service Address.  Two more of the alleged errors of law assert improper findings of a foreign load at the Service Address.  The final alleged error of law claims that Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, is inapplicable because the Service Address “did not contain more than one dwelling unit which was not individually metered.”  Id. 

As stated previously, no Replies to Exceptions have been filed.                      

Disposition
		
We agree with the ALJ’s determination that the Respondent complied with the Code and our prior decisions in transferring the account for the Service Address to the Complainant.  Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, states the following:  

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

This statutory provision provides that the owner of a rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter, regardless of whether or not the owner has notified the utility providing the service.  

		In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6; see also, Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  The Commission’s foreign load policy was explained in detail in Ace Check Cashing, supra.  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Courts of Common Pleas.  Id. at 8.  

		Recently, the Commonwealth Court upheld a similar Commission decision involving foreign load.  1-A Realty v. PPL Electric Utilities Corp, Docket Nos. 
F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012), aff’d, 1-A Realty v. Pa. PUC, No. 885 C.D. 2012, 2013 WL 53718 (Pa. Cmwlth. Jan. 4, 2013).  In 1-A Realty, PPL transferred two tenant accounts to the owner of a mobile home park after determining that the tenants’ electric meters were registering foreign loads from communal street lights under a private agreement between the tenants and the owner.  The owner challenged the determination and the ALJ issued an initial decision denying the owner’s complaint.  We adopted the ALJ’s decision, concluding that Section 1529.1 requires a utility to list an account in the name of the owner of the premises upon learning of the existence of foreign load, and that the statutory requirement imposed on utilities is mandatory rather than discretionary.  1-A Realty v. PPL Electric Utilities Corp, Docket Nos. F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012), at 20.   Further, we determined that a tenant could not waive rights pertaining to foreign load charges, and that there is no exception to the requirements of Section 1529.1 based on private agreements between landlords and tenants.  Id.  The Commonwealth Court affirmed our decision and concluded that tenants are not permitted to accept utility service which is not exclusive to their homes.  1-A Realty, supra, 2013 WL 53718 at *5.  

		A utility has an affirmative duty to investigate a foreign load complaint.  If, after investigation, the utility suspects a foreign load situation, the utility is required to transfer the account to the name of the owner.  Franckowiak v. PPL Electric Utilities Corp., 101 Pa. P.U.C. 630 (Order entered July 3, 2006).  As we discussed in Franckowiak, the utility is not required to substantiate the foreign load because such a requirement would encourage dilatory behavior by a landlord and thwart the legislative intent of Section 1529.1 to encourage cooperation with a utility’s foreign wire inspections.  Id. 

		As described above, the Complainant argues in his Exceptions that the ALJ erred by not making twelve Findings of Fact.  The Complainant also raises seven alleged errors of law in the ALJ’s Initial Decision.  Exc. at 1-4.  These allegations and requested findings of fact overlap.  In summary, the Complainant makes the following arguments in his Exceptions:  (1) no foreign load existed at the Service Address; (2) PPL did not substantiate the existence of foreign load; (3) PPL improperly transferred the account to the Complainant; and (4) any foreign load at the Service Address was agreed to by the Complainant and the Tenant.[footnoteRef:4]   [4:  	The Complainant also claimed Section 1529.1 is not applicable because the Service Address “did not contain more than one dwelling unit which was not individually metered.” Exc. at ¶ II.F.  No supporting reasons for this Exception were provided.  It is possible the Complainant is attempting to argue that Section 1529.1 only applies to residential buildings that have more than one dwelling unit.  However, the plain language of Section 1529.1 makes clear that the provision applies to “one or more dwelling units, not individually metered.” 66 Pa. C.S. § 1529.1.  Therefore, we shall deny this Exception.  ] 


		As to the Complainant’s first three arguments, we find that, based on the evidence in this case, PPL complied with the law by placing the Tenant’s account into the Complainant’s name after determining the presence of a foreign load at the Service Address.  In response to the Tenant’s complaint about foreign load, the Respondent conducted two investigations.  As described above, PPL’s inspector discovered the presence of foreign load from two possible locations, the detached shed in the backyard and the locked cellar.  Tr. at 30-33. 
		
		At the time of the inspections, there was a sufficient basis for PPL to determine the existence of a foreign load at the Service Address.  The additional testimonial evidence and the Complainant’s notification to PPL that he corrected the prior foreign load corroborates this determination.  The Complainant argues that it was error for the Respondent to transfer the Tenant’s account without substantiating the existence of the foreign load (e.g., transferring the account without actually inspecting the locked portion of the cellar).  However, as our prior decision in Franckowiak  makes clear, PPL was required to act as it did when it suspected the presence of a foreign load.  To require substantiation, as the Complainant suggests, would thwart the legislative intent of Section 1529.1 and allow landlords to simply delay the utility’s inspections to confirm the existence of foreign wiring.  Therefore, the arguments in the Exceptions pertaining to the lack of foreign load, the absence of substantiation of the foreign load, and the improper transfer of the account are denied.  

		The Complainant’s additional argument, that the Complainant and the Tenant agreed to the foreign load at the Service Address, also is denied.  Under the Code, a tenant may not waive his or her rights pertaining to foreign load charges.  In this case, even if the existence of a private agreement had been established, the Tenant could not accept utility service that was not exclusive to her rented home.  See, 1-A Realty, supra, 2013 WL 53718 at *5.

		Accordingly, we affirm the ALJ’s determination that the Complainant failed to meet his burden of proof to show that the Respondent violated any provisions of the Code, our Regulations or Orders.  
   
Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:


1. That the Exceptions of Gnana Chinniah filed on March 4, 2013, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge                  David A. Salapa, issued on February 13, 2013, is adopted, consistent with this Opinion and Order.

3.	That the Complaint of Gnana Chinniah against PPL Electric Utilities Corporation, at Docket No. F-2012-2325248, is dismissed. 

4.	That this proceeding shall be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  May 9, 2013 

[bookmark: _GoBack]ORDER ENTERED:  May 9, 2013
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