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Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions of Berger Development, LP (Berger Development or Complainant), filed on February 19, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa issued on February 5, 2013.  Philadelphia Gas Works (PGW or Respondent) filed Replies to Exceptions on March 7, 2013.  For the reasons stated below, we shall deny the Complainant’s Exceptions, in part, grant them, in part, modify the ALJ’s Initial Decision, and remand this proceeding to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be warranted, consistent with this Opinion and Order.  

History of the Proceeding

On December 20, 2012, the Complainant filed a Formal Complaint with the Commission against PGW, alleging incorrect charges on its bill for the billing period of September 6, 2008, through February 29, 2012.  In the Complaint, Berger Development averred that PGW filed a lien[footnoteRef:1] against its property at 229 Arch Street, Philadelphia, PA 19106 (Service Address) for unpaid bills during the disputed billing period in the amount of $67,483.  The Complaint alleged the lien was incorrectly based on service occurring after the Complainant requested a shut-off of service at the Service Address on September 10, 2009, and during a period in which the property was vacant.  It also asserted to have paid all its service bills up to the date of shut-off – from September 6, 2008 through September 10, 2009.  The Complainant requested that “all charges be removed from our account.”  Complaint at 7-8.  On December 27, 2012, the Commission’s Secretary’s Bureau served PGW with the Complaint.   [1: 		“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.” London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451            (Pa. Cmwlth. 2004) (notes and citations omitted).
] 


On January 16, 2013, PGW filed an Answer denying any incorrect service charges.  Answer at ¶ 4(a).  In addition, PGW acknowledged filing a municipal lien against the property located at the Service Address for $67,483.  Id. at ¶ 4(b).  Further, PGW denied shutting off the gas service at the Service Address on September 10, 2009.  Id.  Rather, PGW claimed it removed the Complainant’s name from the account at the Service Address on September 10, 2009, and obtained a final index meter reading of 26501.  Id.  On February 29, 2012, PGW alleged it found the gas meter to be on with an index meter reading of 66509.  Id.  Thereafter, PGW claimed it billed the Complainant in the amount of $67,483 for usage from September 26, 2008, index meter reading of 26501, to February 29, 2012, index meter reading of 66509.  Id.  PGW stated that, pursuant to the Municipal Claims and Tax Liens Act, Act 153 of 1923, P.L. 207, 53 P.S. §§ 7101, et seq. (Municipal Lien Act), the City of Philadelphia (City) has the right to collect on the debt owed to PGW for gas service to the Service Address.  Id. 

PGW also filed Preliminary Objections and Motion to Strike Impertinent Matter (Preliminary Objections) on January 16, 2013, stating, inter alia, that the Commission is without subject matter jurisdiction to decide matters involving the imposition of municipal liens.  Preliminary Objections at 4.  PGW requested that the Commission sustain its Preliminary Objections and dismiss the Complaint for lack of jurisdiction.  Id. at 5.  The Complainant did not file an Answer to PGW’s Preliminary Objections. [footnoteRef:2] [2:  	In its Complaint, Berger Development verified that it was represented by legal counsel and provided his address and contact information.  Complaint at ¶ 8.  Later, the Exceptions state that the Complainant listed counsel without his authorization or knowledge.  Exc. at ¶ 2.  Thus, the Complainant argues that “any averments in said complaint were made by a layperson rather than the undersigned attorney.”  Id.  We note that our Regulations require a partnership to be represented by counsel in an adversarial proceeding.  52 Pa. Code § 1.21(b).  The Commission has ruled that a proceeding becomes adversarial upon the filing of an Answer.  New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009) at 6-7.  In this case, PGW filed its Answer and its Preliminary Objections on the same date.  It is unclear whether the Complainant was, in fact, represented by legal counsel on the date that Answers to the Preliminary Objections were due.  Nevertheless, we see no error in the ALJ’s prompt disposition of PGW’s Preliminary Objections because the Complainant previously stated that it was represented by legal counsel.         ] 


In his Initial Decision, issued on February 5, 2013, ALJ Salapa sustained PGW’s Preliminary Objections and dismissed the Complaint on the basis that the Commission does not have jurisdiction to adjudicate the validity of the lien, and is not empowered to direct PGW to remove the lien filed by the City.  The ALJ concluded that lien proceedings are within the exclusive jurisdiction of the Court of Common Pleas, and that the Complainant must seek relief under the procedures established by the Municipal Lien Act.  I.D. at 11.  Exceptions and Replies to Exceptions were filed as above noted. 

Discussion

In his Initial Decision, ALJ Salapa made seven Findings of Fact and reached four Conclusions of Law.  I.D. at 3, 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In addressing the merits of the Exceptions and the Reply Exceptions, we will limit our consideration to the issue of whether the ALJ properly granted the Preliminary Objections and dismissed the Complaint, in its entirety, based on the Commission’s lack of jurisdiction over the imposition of municipal liens.  The information in the record before us and the ALJ’s Initial Decision pertains only to this jurisdictional issue.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.



Legal Standards

This case is before us on preliminary objections.  Section 5.101 of our Regulations sets forth the grounds for granting preliminary objections, stating in pertinent part: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

1. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

52 Pa. Code § 5.101(a) (1), (2).  

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  

ALJ’s Initial Decision

ALJ Salapa found that the Commission lacks jurisdiction to entertain an action challenging the validity of a municipal lien on the Complainant’s property or requesting the Commission to order the removal of a lien.  I.D. at 11.  He based this determination on an analysis of Sections 1414(a) and 2212(n) of the Public Utility Code (Code), 66 Pa. C.S. §§ 1414(a) and 2212(n), and Commission holdings in cases finding lack of jurisdiction to adjudicate disputes over the validity and enforceability of liens.  Id.  at 10-11.  Thus, he dismissed the Complaint for lack of jurisdiction and stated that the Complainant “must obtain the relief it seeks through the procedures established by the Municipal Claim and Tax Lien Law.” Id. at 11.  

Positions of the Parties

In its Exceptions, the Complainant raises three main arguments in objection to the dismissal of the Complaint.  First, the Complainant argues that the Respondent’s Answer to the Complaint was untimely filed.  It states that the operations manager for Berger Development, Kathryn Sullivan, filed a “Formal Complaint Form” with the Commission on or about September 9, 2012, and the Complaint was served on PGW on or about October 30, 2012.  Exc. at ¶ 1.  According to the Complainant, the Respondent’s Answer was due within twenty days of the alleged service date of October 30, 2012, and the Respondent’s actual filing date of January 16, 2013, was untimely.  Id.  

Second, the Complainant asserts that ALJ Salapa incorrectly based his Initial Decision on the belief that Berger Development was seeking to strike the lien or to otherwise challenge its validity or enforcement.  Exc. at ¶ 3.  Instead, the Complainant argues that it was simply disputing the method of computation and the amount of the monies allegedly owed to the Respondent.  Id. at 4.  Third, the Complainant asserts that there are discrepancies in the amount of gas usage alleged by the Respondent as compared to actual usage in the year before the usage period disputed in the Complaint.  Id. at 4.  In these Exceptions, the Complainant is disputing the amount of the Complainant’s bill and how the Respondent calculated the amount for what PGW deemed to be previously unbilled service.    

In its Replies to Exceptions, PGW argues that the Complainant’s Exceptions fail to address any error in fact or law contained in the Initial Decision that might refute the conclusion finding the Commission lacks subject matter jurisdiction involving the lien for the previously unbilled service at the Service Address.  R.Exc. at 3.  Further, the Respondent argues that the Complainant and its counsel had notice of the jurisdictional issues raised in PGW’s Preliminary Objections, but did not file an answer to those Preliminary Objections.  Id.  Rather, the Respondent avers that the Complainant is attempting to introduce arguments in its Exceptions which should have been included in an answer to the Preliminary Objections.   Id.  

Disposition   	

Based on our review of the pleadings, the applicable law and the Parties’ positions, we shall deny the Complainant’s Exception related to the alleged untimely Answer to the Complaint, but shall grant the Exceptions pertaining to the modification of the Initial Decision and the request to remand for consideration of the disputed bill.  


We are not persuaded by PGW’s argument that the Complainant is improperly attempting to raise arguments in its Exceptions that should have been included in an Answer to Preliminary Objections.  In our view, the Complainant’s Exceptions reiterate allegations found in the Complaint.  Since all well-pleaded material facts alleged by the non-moving party must be accepted for purposes of ruling on Preliminary Objections, we believe the Complainant’s Exceptions may argue that the ALJ erred by overlooking these allegations.  

As to its first Exception, the Complainant appears to rely on an incorrect version of the Complaint.  The Complaint on file in the Commission’s Secretary’s Bureau was dated December 20, 2012, and contained a date stamp marked “Received; December 20, 2012; PA Public Utility Commission Secretary’s Bureau.”  Thereafter, the Commission served the Complaint on PGW’s counsel by Certified Mail dated December 27, 2012.  The Respondent’s Answer was due within twenty days of this service date, which was January 16, 2013.  Thus, the Respondent’s Answer, which according to the Secretary’s Bureau was filed on January 16, 2013, is considered timely and the Complainant’s Exception in this regard is denied.

		For the second Exception, the Complainant argues that the ALJ improperly dismissed the Complaint based on a belief the lien was being challenged, whereas Berger Development was only challenging the amount of the bill.  In his Initial Decision, the ALJ provided a thorough discussion of the Commission’s lack of subject matter jurisdiction pertaining to municipal lien proceedings.  I.D. at 6-11.  To a large extent, we agree with the ALJ’s discussion and findings that jurisdiction over the filing and enforcement of the lien is limited to the Court of Common Pleas pursuant to the Municipal Lien Law.  Id.

		It is well-settled that the Commission does not have jurisdiction over the placement of municipal liens and is without authority to order their removal. See, e.g., Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Order entered March 29, 2012); Faye Payne v. Philadelphia Gas Works, Docket No. 
C-2011-2247124 (Order entered February 16, 2012); William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered February 10, 2011); Agron Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  In each of those cases, the complainants contested liens that were placed on their property by the City on behalf of PGW and the Commission dismissed the complaints for lack of jurisdiction.  Accordingly, we agree with the ALJ’s reasoning as it relates to the lack of jurisdiction to consider the removal of a municipal lien on the premises.  

However, we do not agree with the ALJ’s decision to dismiss, on jurisdictional grounds, the billing dispute issue that the Complainant raised in its Complaint.  We previously determined that the Commission has jurisdiction to address billing dispute issues which are in addition to a municipal lien dispute.  See, Vicario v. Philadelphia Gas Works, Docket No. C-2010-2213955 (Order entered November 16, 2011).  In Vicario, we modified the ALJ’s Initial Decision, which had dismissed a complaint and granted PGW’s preliminary objections for lack of subject matter jurisdiction over a municipal lien imposed for unpaid bills.  We determined that the complainant had raised issues of fact as to the correct application of his Low-Income Home Energy Assistance Program grants and the responsibility of PGW to provide notification of his correct past due balances.  Id. at 5.  Although we agreed with the ALJ’s determination to dismiss that part of the complaint which related solely to the lien, we found the issues related to application of the grants and the notifications were squarely within our jurisdiction.  Id.  Thus, we remanded the matter to the OALJ for further proceedings on those limited issues.  Id.  
   
In considering the Preliminary Objections, we must view the Complaint in the light most favorable to the Complainant, the non-moving party, and accept, as true, its well-pleaded, material facts and every inference fairly deducible from those facts. County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  We should dismiss the entire Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. 
C-00935435 (Order entered July 18, 1994).  

In this proceeding, the Complainant has raised issues of fact as to the service shut-off date, the payment of prior invoices, and the accrual of service charges after the alleged shut-off date.  Here, the Complainant did not request the Commission to order the removal of the lien.  Instead, it alleged incorrect service charges on its bill and requested the removal of those charges from its account.  Complaint at ¶¶ 4-5.  Specifically, it alleged to have contacted PGW to shut off gas service as of September 10, 2009, and PGW allegedly complied with the shut-off request.  Id. at ¶ 4(B).  Furthermore, the Complainant claimed that PGW’s own records, attached to the Complaint, support the allegation that PGW disconnected the gas service on September 10, 2009. [footnoteRef:3]  The Complainant averred that it had paid all invoices prior to the shut-off request and thereafter, the property remained vacant until December 2011.  Id.  The Complainant questioned how it accumulated an outstanding balance in excess of $67,000 in the two and one-half years after its service had apparently been shut off.  [3:  	The Complainant attached what it purports to be PGW’s own notes titled “Contacts for Premise: 229 Arch St./Philadelphia, Pa. 19106-1915.”  Complaint attachment.  The entry on September 10, 2009, states: “SHUT GAS OF [sic] PER ED S PROP VACANT.”  Id. ] 

 
We conclude that the Commission has jurisdiction of these issues under Section 1501 of the Code, 66 Pa. C.S. § 1501, and these issues should not have been dismissed.  Therefore, we will grant the Complainant’s Exception with regard to these issues and remand this matter to the OALJ for such further proceedings as may be warranted regarding the disputed billing amounts.[footnoteRef:4]   [4:  	The Complainant’s third Exception pertains to discrepancies in the amount of gas usage alleged in the Respondent’s lien as compared to actual usage in the year before the usage period disputed in the Complaint.  Exc. at 4.  This Exception relates to the billing dispute and will be an issue for consideration by the OALJ on remand.  	] 

 
Conclusion

Based on our review of the Parties’ pleadings, the ALJ’s Initial Decision, and the applicable law, we shall grant the Exceptions, in part, deny the Exceptions, in part, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order.  Additionally, we shall remand this matter to the OALJ for such further proceedings as may be warranted regarding the disputed billing amount issues raised in the Complaint; THEREFORE, 
		
IT IS ORDERED:

1.	That the Exceptions filed by Berger Development, LP, on February 19, 2013, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge David A. Salapa, issued on February 5, 2013, is modified consistent with this Opinion and Order.



3.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted, consistent with this Opinion and Order.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  May 9, 2013
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