BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Suzanne Livingston					:	
							: 	
	v.						:		F-2012-2339231
							:
PPL Electric Utilities Corporation			:													


INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about December 13, 2012, Suzanne Livingston (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent or PPL) alleging that “a security deposit is being demanded and I refuse to pay it.”  This case is a timely appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 3035092.  On January 7, 2013, the Respondent filed an Answer admitting that they applied a security deposit and denied that such application violated any rule or regulation.

By Hearing Notice dated February 26, 2013, the parties were notified that a Telephonic Hearing in this case was scheduled for the morning of April 3, 2013.  A Prehearing Order was issued on February 27, 2013, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant submitted no exhibits and testified on her own behalf.  The Respondent submitted three exhibits; all were admitted into the record. Sherry Shaffer testified on behalf of the Respondent.  The record closed on April 17, 2013, with receipt of the transcript, April 17, 2013.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent’s and receives electric service at 6875 Pohopoco Drive, Lehighton, Pennsylvania 18235.
 
2. The Respondent is a jurisdictional utility providing electric service in Pennsylvania.

3. On or about December 13, 2012, Suzanne Livingston filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation alleging that “a security deposit is being demanded and I refuse to pay it.”  

4. The Complainant has been a customer of PPL since as early as 2008 (PPL Exh. 1A). 

5. By early 2009 the arrearage on the account was $2,886.71.  

6. By early 2010 the arrearage had risen to $3,257.47. 

7. By early 2011 the arrearage had risen to $3,298.88. 

8. By early 2012 the arrearage had risen to $4,929.84.  By June of 2012 the arrearage was $6,418.07.  

9. The Complainant’s payment history was and currently is sporadic.    
10.  In 2008, two payments were made, in 2009, four payments, in 2010, seven payments, in 2011, nine payments, and in 2012, three payments.  (PPL Exh. 1A).

11. On June 28, 2012, this account was closed and written off due to a bankruptcy filing.  (Tr. at 18-19).  

12. When a bankruptcy is filed, PPL charges off the balance of the existing account and closes it.  PPL then opens a new account for the customer under a new account number.  That is exactly the process that was followed here, and a new account was opened for the Complainant.  

13. The first billing under the new account was July 16, 2012.  (PPL Exh. 1B).  At that time, PPL assessed a $484.00 security deposit.  PPL calculated the $484.00 based upon 1/6th of Complainant’s average bill.  (Tr. at 22).  

14. PPL assessed the security deposit because of the bankruptcy and poor payment history.  (Tr. at 22).  

15. On July 19, 2012, the Complainant telephoned PPL to discuss her bill.  The bill was $620.19, which included the $484.00 security deposit.  (PPL Exh. 2A).

16. The Complainant stated she was not going to pay it and hung up.  (Tr. at 24).  

17. On August 8, 2012, PPL telephoned the Complainant and left a message to return the call.  (PPL Exh. 2A). 

18. On August 9, 2012, the Complainant returned the call and once again, hung up on the PPL representative.  (PPL Exh. 2A).

19. On September 5, 2012, PPL called the Complainant and advised her that termination was scheduled for September 14, 2012.  The Complainant refused to discuss payment options and hung up.  (PPL Exh. 2A).

20. On January 25, 2013, PPL telephoned the Complainant to advise her that she was to pay her current bill even though she had filed a formal complaint.  (PPL Exh. 2A; Tr. at 25).

21. The balance of the new account at the time of the hearing was $1,294.00, ($484.00 is the security deposit).  PPL Exhibit 1B showed that the Complainant has made, once again, sporadic payments, and in less than a year is already $810.00 in arrears.  (PPL Exh. 1B).

DISCUSSION

Burden of Proof:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

		If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
[bookmark: _GoBack][bookmark: 7387-14]		If Respondent submits evidence of “co-equal” weight to refute Complainant’s evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895  (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.

		The decision of the Commission must be supported by substantial evidence. See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

Security Deposit:

The sole issue raised in this Formal Complaint is the validity of PPL requiring the Complainant to pay a security deposit.

Section 56.32 of the Public Utility Code regulations provides:

(a) A public utility may require a cash deposit in an amount that is equal to 1/6 of an applicant’s estimated annual bill at the time the public utility determines a deposit is required, based on the following:
…

(2) An applicant who is unable to establish creditworthiness to the satisfaction of the public utility through the use of generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practice.  The credit scoring methodology utilized for this purpose must specifically assess the risk of utility bill payment.  52 Pa. Code § 56.32 (a)(2).

The Complainant has been a customer of PPL since as early as 2008.  (PPL Exh. 1A).  By early 2009 the arrearage on the account was $2,886.71.  By early 2010 the arrearage had risen to $3,257.47.  By early 2011 the arrearage had risen to $3,298.88.  By early 2012 the arrearage had risen to $4,929.84.  By June of 2012 the arrearage was $6,418.07.  The Complainant’s payment history was sporadic.  In 2008, two payments were made, in 2009, four payments, in 2010, seven payments, in 2011, nine payments, and in 2012, three payments.  On June 28, 2012, this account was closed and written off due to a bankruptcy filing.  (Tr. at 18-19).  

When a bankruptcy is filed, PPL charges off the balance of the existing account and closes it.  PPL then opens a new account for the customer under a new account number.  That is exactly the process that was followed here, and a new account was opened for the Complainant.  The first billing under the new account was July 16, 2012.  (PPL Exh. 1B).  At that time, PPL assessed a $484.00 security deposit.  PPL calculated the $484.00 based upon 1/6th of an average bill.  (Tr. at 22).  PPL assessed the security deposit because of the bankruptcy and poor payment history.  (Tr. at 22).  

On July 19, 2012, the Complainant telephoned PPL to discuss her bill.  The bill was $620.19, which included the $484.00 security deposit.  The Complainant stated she was not going to pay it and hung up.  (Tr. at 24).  On August 8, 2012, PPL telephoned the Complainant and left a message to return the call.  On August 9, 2012, the Complainant returned the call and once again, hung up on the PPL representative.  On September 5, 2012, PPL called the Complainant and advised her that termination was scheduled for September 14, 2012.  The Complainant refused to discuss payment options and hung up.  On January 25, 2013, PPL telephoned the Complainant to advise her that she was to pay her current bill even though she had filed a formal complaint.  (Tr. at 25).

The balance of the new account at the time of the hearing was $1,294.00, ($484.00 of which is the security deposit).  PPL Exhibit 1B shows that the Complainant has made, once again, sporadic payments, and in less than a year is already $810.00 in arrears.  Based solely on her current payment history, and not taking into consideration her past payment history and bankruptcy, PPL would assess a security deposit.  (Tr. at 26). 

Based upon the Complainant’s sporadic payment history and current arrearage, PPL was within its rights to assess a security deposit.  52 Pa. Code 56.32 (a)(2).  The Complainant failed to meet her burden to prove that PPL was violating a rule or regulation of the Public Utility Code and the Formal Complaint will be denied and dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. The Complainant failed to meet her burden of proof.
 
5. A public utility may require a cash deposit in an amount that is equal to 1/6 of an applicant’s estimated annual bill at the time the public utility determines a deposit is require, based on the following:  … (2) An applicant who is unable to establish creditworthiness to the satisfaction of the public utility through the use of generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practice.  The credit scoring methodology utilized for this purpose must specifically assess the risk of utility bill payment.  52 Pa. Code § 56.32 (a)(2).

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Suzanne Livingston at Docket No. F-2012-2339231 is denied and dismissed.

2. That the Secretary’s Bureau mark Docket No. F-2012-2339231 closed.



Date:  April 30, 2013								/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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