BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Patricia M. Armfield					:	
							:
v. :		C-2012-2294559
:
West Penn Power Company		 		:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


On March 15, 2012, Patricia M. Armfield (“Complainant”) filed a Formal Complaint with the Pennsylvania Public Utility Commission (“Commission”) against West Penn Power Company (“West Penn” or “Respondent”) alleging reliability, safety and quality problems with her electric utility service at 560 Justabout Road, Venetia, Pennsylvania, 15367.  Ms. Armfield alleges daily electrical surges resulted in damage to numerous electrical appliances and equipment in her home and on her property.  As relief, Ms. Armfield seeks monetary reimbursement for a number of items listed in her Complaint.     

On April 10, 2012, West Penn filed its Answer to the Complaint.  West Penn requested that the relief sought by Complainant be denied and also added that the Commission does not have statutory authority to award monetary damages.         

An initial telephonic hearing was scheduled and held on June 7, 2012.  I issued a Prehearing Order on April 26, 2012 which provided applicable procedures regarding submission of exhibits, attorney representation, continuances, subpoenas, and the burden of proof.   At the hearing, counsel for Complainant, Richard S. Matesic, Esquire, orally requested a continuance.  Counsel for Respondent, John L. Munsch, Esquire, objected to the continuance and requested that the Complaint be dismissed.  The continuance was granted.  

On June 18, 2012, a Telephone Hearing Notice was sent to the parties scheduling a Further Telephonic Hearing for July 24, 2012.  Respondent’s counsel requested a continuance and it was granted.  A Hearing Cancellation/Reschedule Notice was sent to the parties rescheduling the Further Telephonic Hearing for August 27, 2012.  A third continuance was requested and granted.  

On December 19, 2012, a Telephone Hearing Notice was mailed to the parties scheduling a Further Telephonic Hearing for January 22, 2013.  The Further Telephonic Hearing was held as scheduled.  The parties endeavored to settle prior to the hearing but were unsuccessful.  Richard S. Matesic, Esquire represented Complainant.  He presented the testimonies of Complainant, Kim Boren and Mike Geitner.  He also presented an exhibit that was admitted as Complainant’s Exhibit 1.  Julie A. Brennan, Esquire, represented West Penn.  West Penn presented one additional witness, Thomas Cochenour, and two exhibits that were admitted into the record as Respondent’s Exhibit A and Respondent’s Exhibit B.  

Briefs were not requested.  The hearing record was closed by Interim Order dated February 15, 2013.  The record consists of two transcripts containing 139 total pages and the aforementioned exhibits.  This case is now ready for a decision.

FINDINGS OF FACT

1.	Ms. Armfield resides at 560 Justabout Road, Venetia, Pennsylvania, 15367.  She and her husband resided there for approximately eight years prior to the date of the Further Telephonic Hearing (Tr. 23-24).  

2.	Ms. Armfield is and has been a residential electric utility customer of West Penn Power Company and its predecessor, Allegheny Power at her residence (Tr. 24).     

3.	Ms. Armfield testified that her home has experienced power surges that damaged appliances and electrical equipment in her home and on her property.  She further testified that these power surges ended after West Penn installed a surge protector on the meter that serves her residence in November 2010 (Tr. 23-47).  

4.	The surge protector was installed at Ms. Armfield’s request on November 4, 2010 and not because West Penn identified a problem with electric service provided to the Armfield’s (Tr. 75, 93).    

5.	There are two electric meters installed on Ms. Armfield’s property, one at the residence and one at the pool house.  The residential electric meter supplies electricity to the residence, including the indoor pool, and the electric gates (Tr. 25, 43).        

6.	Ms. Armfield testified that appliances and electrical equipment supplied by the residential electric meter were damaged by electrical surges at different times (Tr. 23-47).   

7.	Ms. Armfield testified that her electric service was interrupted frequently, approximately 2-3 times per week, causing the clocks to flash and requiring them to be reset (Tr. 55).       

8.	In July 2010, West Penn visited the Armfield’s residence.  During the visit, linemen checked for stray electrical voltage and found none (Tr. 72-73).      

9.	In July 2010, West Penn installed a voltage recording meter on the Armfield’s residential meter.  The voltage meter did not detect any surge or abnormalities while it was attached to the meter (Tr. 74).  

10.	In July 2010, West Penn checked the connections to the transformer that supplies electricity to the Armfield’s property and two other customers.  No problems were found with the connections (Tr. 83).  

11.	A voltage recording meter was installed at the Armfield’s residence meter socket on August 10, 2010 and it remained there until August 15, 2010.  No electrical problems were detected (Tr. 82-83).  

12.	On September 3, 2010, voltage meters were installed at the Armfield’s property for the third time.  A voltage meter was installed inside the residence at the main panel and on the meter socket for the pool house.  The voltage meter inside the house was clipped to some inside wiring to see if any problems could be found (Tr. 86-89).

13.	On September 15, 2010, Ms. Armfield called to report a “recloser operation.”  In response, West Penn visited the residence and removed the voltage meters from the house and pool house that were installed on September 3, 2010.  No problems were recorded on the voltage meters (Tr. 88-89).    

[bookmark: _GoBack]14.	On October 26, 2010, West Penn visited the Armfield’s property and installed a voltage meter for the fourth time since July 2010 on the main service line to the house.  The voltage meter did not record any problems (Tr. 91-92, 121).       

15.	On October 26, 2010, West Penn again checked for stray voltage at the Armfield’s property and found none (Tr. 91-92).  

16.	The electrical circuit that feeds the Armfield’s property serves approximately 1,300-1,400 customers (Tr. 65).

17.	West Penn has not received similar complaints regarding appliance failures from other customers on the circuit which serves the Armfield’s property (Tr. 65).

18.	The appliance and electrical equipment failures alleged by Ms. Armfield did not occur on the same day (Tr. 126).  
 

DISCUSSION

		Section 1501 of the Code, 66 Pa. C.S. §1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  As defined, in pertinent part, in Section 102 of the Code, 66 Pa. C.S. §102: 

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public….
  

	As the party seeking affirmative relief from the Commission, Ms. Armfield bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa. Cmwlth. 218, 578 A.2d 600 (1990).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. P.U.C., 67 Pa. Cmwlth. 597, 447 A.2d 1100 (1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 
                 
Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  Wigmore, §2994 at I(1) and (2); In re: Fink’s Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).

Ms. Armfield did not meet her burden of proof here.  She alleged in her Complaint that West Penn’s provision of electric service to her home caused damage to appliances and other items that use electricity at the residence.  She claims that appliances and electrical equipment in her home and on her property were damaged by electrical surges coming into her home from West Penn’s distribution system.  The evidence presented by Ms. Armfield is not sufficient to support a finding of fact that West Penn provided inadequate, inefficient, unsafe, or unreasonable service and facilities.  

Ms. Armfield has failed to establish a prima facie case.  In order to prevail on her Complaint, she must first establish that an electrical problem caused her appliances and equipment to fail on various days.  She must next establish that this electrical problem was caused by West Penn’s provision of service to her home.  The evidence of record in this proceeding cannot even support a finding that any of the alleged damage to appliances and electrical equipment was the result of electrical surges or some other electrical problem. 

West Penn properly investigated the complaints made by Ms. Armfield and attempted to determine whether an electrical problem existed.  West Penn looked for similar complaints from other customers on the electrical circuit that serves the Armfield’s property and found none.  West Penn made visits to the home to check for stray voltage and to check the connections from Ms. Armfield’s home to the transformer that serves the property.   No problems were found with the connections.  West Penn installed voltage meters on four separate occasions to obtain readings and found no problems.  Ultimately, West Penn installed a surge protector because the Armfield’s requested one, not because an electrical problem had been identified.  

            In summary, Ms. Armfield has not established that Respondent failed to provide her with adequate, safe, efficient and reasonable utility service in violation of 66 Pa. C.S. §1501.  Ms. Armfield has failed to establish a prima facie case.  She has failed to meet her burden of proof.  Accordingly, the Complaint is dismissed.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

             2.	Complainant failed to meet her burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §332(a).	
	
ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the complaint of Patricia M. Armfield v. West Penn Power Company at Docket No. C-2012-2294559 is dismissed for failure to meet the burden of proof.	

2.	That the Docket for this proceeding, Docket No. C-2012-2294559, be marked closed.
 


Date:  May 7, 2013								/s/			
								Mark A. Hoyer
			Administrative Law Judge
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