	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Simmons					:
:
v.						:		C-2012-2300823
:
Pennsylvania-American Water Company		:



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


This Initial Decision approves the request to withdraw the Formal Complaint  (Complaint) filed by Robert Simmons (Mr. Simmons or Complainant) against Pennsylvania-American Water Company (Company, Water Utility or Respondent) at Docket No. C-2012-2300823.

HISTORY OF THE PROCEEDING

On April 23, 2012, Mr. Simmons, pro se, filed a Complaint against Pennsylvania-American Water Company.  Complainant alleged that the Company terminated his water service with no advance notice.  Complainant averred that the relief he was seeking was to obtain “an explanation and relief-Help from the problems that this shut off caused me.”  Complainant further indicated that he contacted Respondent and “was on hold for hours.”

Respondent, through its counsel, Michael Gruin, Esquire, filed an Answer and New Matter, which included a notice to plead, on May 16, 2012.  Respondent admitted that Complainant’s water service was temporarily shut off on April 4, 2012.  Respondent averred the Peters Township Sanitary Authority (Authority) requested the termination of water service resulting from unpaid sewer bills owed to the Authority.  Respondent further averred Complainant made payment to the Authority and received a release on April 4, 2012, and the shut off process was cancelled and Complainant’s water service was restored the same day.  Respondent further filed a New Matter and averred that, pursuant to the Pennsylvania Water Services Act, 53 P.S. 3102.502, that when a consumer fails to pay a sewage charge for a period of 30 days from the due date, the water utility shall, at the request and direction of the municipality or Authority, shut off the supply of water to the premises.  Respondent further averred the existence of an agreement between Respondent and the Authority which provided the Authority was responsible for providing customers with 10-day written notices regarding termination of water service, pursuant to 53 P.S. 3102.502(b).  Respondent continued that the Pennsylvania Public Utility Commission (Commission) does not have authority over municipal authorities.  Complainant did not file a Reply to the New Matter of the Respondent.

		On May 17, 2012, the Commission issued an Interim Order Setting Resolution Conference in this matter.  The parties did not reach a settlement in this matter and the proceeding was assigned to the undersigned.

		By notice dated March 7, 2013, the Commission informed the parties that a hearing on the Complaint would be held at 10:00 a.m. on Thursday, April 4, 2013 at Piatt Place, Suite 220, 301 Fifth Avenue, Pittsburgh, PA 15222.  The March 7, 2013 hearing notice informed the parties of the place, day, date and time of the hearing.  On March 11, 2013, a Prehearing Order was issued to all parties.  

		An initial telephonic hearing was convened on April 4, 2013 and the undersigned provided the parties with an overview of the proceeding.  The parties were afforded an opportunity to resolve this dispute and upon the conclusion of the discussion by the parties, the undersigned was advised that the parties had reached an agreement whereby the Complainant was desirous of withdrawing his complaint.  Complainant further indicated it was his desire to withdraw his complaint against the Respondent.  The undersigned requested that Complainant submit a written request to withdraw his complaint, however no written request was received by the undersigned and accordingly, on April 18, 2013, the undersigned issued an Interim Order Rescheduling Initial Telephonic Hearing, and requested the scheduling staff of the Office of Administrative Law Judge to reschedule this matter for an initial telephonic hearing.  Subsequently, on April 23, 2013, the undersigned received a 2-page letter from the Complainant dated April 22, 2013 indicating that Complainant was withdrawing his complaint.  The record closed upon receipt of the transcript on April 15, 2013.  
   
FINDINGS OF FACT

1. Complainant is Robert Simmons, with an address of 214 Windermere Ct., McMurray, Pennsylvania. 
  
2. Respondent is Pennsylvania-American Water Company, a public utility providing water service in the Commonwealth of Pennsylvania.

3. Complainant filed his complaint on April 23, 2012, alleging that Respondent terminated his water service with no advance notice.  

4. Respondent filed an Answer and New Matter, which included a notice to plead, on May 16, 2012.  

5. Respondent admitted that Complainant’s water service was temporarily shut off on April 4, 2012, but was restored the same day.    

6. By notice dated March 7, 2013, the Commission informed the parties that a hearing on the Complaint would be held at 10:00 a.m. on Thursday, April 4, 2013 at Piatt Place, Suite 220, 301 Fifth Avenue, Pittsburgh, PA 15222.  The March 7, 2013 hearing notice informed the parties of the place, day, date and time of the hearing. 

7. On March 11, 2013, a Prehearing Order was issued to all parties.  

8. An initial telephonic hearing was convened on April 4, 2013 and the undersigned provided the parties with an overview of the proceeding.  The parties were afforded an opportunity to resolve this dispute and upon the conclusion of the discussion by the parties, the undersigned was advised that the parties had reached an agreement whereby the Complainant was desirous of withdrawing his complaint.  Complainant further indicated it was his desire to withdraw his complaint against the Respondent.

9. Upon conclusion of the proceeding on April 4, 2013, the undersigned requested that Complainant submit a written request to withdraw his complaint.  

10. On April 23, 2013, the undersigned received a 2-page letter from the Complainant dated April 22, 2013 indicating that Complainant was withdrawing his complaint.  
 
DISCUSSION

	Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, Mr. Simmons had the burden of proving he was entitled to the relief requested in his Complaint.  Complainant stated in his complaint that the relief he was seeking was to obtain “an explanation and relief-Help from the problems that this shut off caused me.”  Complainant further indicated that he contacted Respondent and “was on hold for hours.”
 
The Commission satisfies the requirement of affording Complainant with administrative due process, by providing timely notice of the hearing and prehearing conference on the Complaint and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).

The May 17, 2012 Interim Order Setting Resolution Conference and the resultant settlement conference, and the proceeding before the undersigned on April 4, 2013, were scheduled in order to provide the parties with an opportunity to be heard.  Upon convening the hearing in this matter on April 4, 2013, Complainant indicated his desire to attempt to resolve this matter with counsel for Respondent.  The undersigned was advised upon conclusion of the settlement negotiations by the parties, that it was the desire of the Complainant to withdraw his complaint.  Complainant indicated that he understood that the Court of Common Pleas had jurisdiction over claims which he may assert against the Authority.  Upon conclusion of the proceeding, the undersigned asked Complainant to submit his request to withdraw his complaint in writing.  Complainant submitted a written request to withdraw his complaint which was dated April 22, 2013, and received by the undersigned on April 23, 2013.  No objection was raised by Respondent.  

		52 Pa. Code Section 5.94, entitled “Withdrawal of pleadings in a contested proceeding”, provides:
[bookmark: 5.94.][bookmark: _GoBack] (a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 
 (b)  A protest to an application may be withdrawn by filing a notice of withdrawal directed to the Commission or the presiding officer.  The notice must state that the protest is withdrawn and provide the reasons for the withdrawal. 
 (c)  Withdrawal or termination of an uncontested proceeding is governed by § 1.82 (relating to withdrawal or termination). 
52 Pa. Code § 5.94.

		Under the circumstances, it is appropriate to permit Complainant to withdraw his complaint against Respondent, as agreed upon by the parties at the hearing in this matter.  Complainant was provided with an opportunity to be heard and to present his case, and elected to withdraw his case.  Complainant indicated his desire to withdraw his complaint at the initial hearing in this matter and by submitting his letter dated April 22, 2013.  In addition, the withdrawal of his complaint does not preclude Complainant from pursuing any claims he may have against the Authority, in the Court of Common Pleas. 
		Resolution of this matter has afforded Complainant an opportunity to address his claims and eliminates the time, effort and expense of litigating this case.  Such savings benefit not only the individual parties, but also the Commission and ratepayers, who otherwise may have to bear the costs of litigation.  Such a resolution fosters and promotes the public interest.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over Respondent as well as the subject matter of this proceeding.  66 Pa. C.S. § 701.

		2.	Complainant as the proponent of a rule or order has the burden of proof.  66 Pa. C.S. § 332(a).

		3.	When a party desires to withdraw a pleading in a contested proceeding, the party may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.  52 Pa. Code § 5.94.  


ORDER

THEREFORE,

IT IS ORDERED:  

1.	That the request of Complainant, Robert Simmons, to withdraw his complaint filed against Respondent, Pennsylvania-American Water Company, at Docket No. C‑2012-2300823, is granted.

2.	That the Complaint of Robert Simmons against Respondent, Pennsylvania-American Water Company, at Docket No. C-2012-2300823, is dismissed, with prejudice, under the circumstances.

3.	That the Secretary’s Bureau mark Docket No. C-2012-2300823 closed.


Date:  May 2, 2013							/s/			
							Jeffrey A. Watson
							Administrative Law Judge
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