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Patricia Spancake 					:
							:
	v.						:		C-2012-2337599
							:
Metropolitan Edison Company			:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


On November 20, 2012, Patricia Spancake filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Metropolitan Edison Company (Met-Ed or “the Company”), docket number C-2012-2337599.  In her Complaint, Ms. Spancake stated that service was hooked up in her name without her knowledge or approval at a separate address.  Ms. Spancake left blank the section of the formal Complaint asking what relief was being requested.

On December 26, 2012, Met-Ed filed an Answer to Ms. Spancake’s Complaint.  In its Answer, Met-Ed admitted that it provides residential electric service to Ms. Spancake but denied that the service was initiated at the separate address without her knowledge or approval.  Met-Ed further stated that it transferred the electric service from the separate account to Ms. Spancake’s current account at Ms. Spancake’s request and that Ms. Spancake called Met-Ed several times regarding the disputed service but never disputed that the service should be in her name.  Met-Ed further stated that once Ms. Spancake disputed the charges at the separate service address, the Company advised Ms. Spancake to contact the Federal Trade Commission (FTC) and the local police department to start an investigation into any alleged identity theft.  Met-Ed concluded its Answer by requesting that Ms. Spancake’s Complaint be dismissed with prejudice.

On February 6, 2013, the Commission issued a Telephone Hearing Notice establishing an Initial Telephonic Hearing for this matter for Thursday, March 14, 2013 at 10:00 a.m. and assigning me as the Presiding Officer.  On February 7, 2013, a Prehearing Order was served establishing the procedural rules that would govern the Hearing.

The Hearing was held on March 14, 2013 as scheduled.  Ms. Spancake appeared pro se and presented one exhibit.  Patrick Malone, Esquire appeared on behalf of Met-Ed.  Mr. Malone presented two witnesses who sponsored five exhibits.  A transcript of 55 pages was created.  The record closed in this proceeding on March 25, 2013 when the transcript was submitted to the Commission.

This matter is now ready for disposition.  For the reasons discussed further below, Ms. Spancake’s Complaint will be dismissed.

FINDINGS OF FACT

1. The Complainant in this case is Patricia Spancake.

2. The Respondent in this case is Metropolitan Edison Company.

3. The Service Address is 1904 Leinbaugh Ave, Lebanon, PA  17042.

4. Ms. Spancake lives at 522 South 4th Street, Lebanon, PA  17042.

5. Ms. Spancake believes that the account balance for service for her daughter, Angela Irwin, was transferred to her account without her permission after a large balance accumulated.  Tr. 9.

6. Ms. Spancake contacted the FTC about possible identity theft.  Tr. 9.

7. The FTC did not determine that identify theft occurred.  Tr. 13.

8. Ms. Spancake did not file a police report alleging identify theft.  Tr. 14.

9. Pamela Jordan is an advanced business analyst with Met-Ed in the Pennsylvania Compliance Department.  She has been employed by Met-Ed for 35 years and has been in her current position for the past 12 years.  Tr. 17.

10. Ms. Jordan is responsible for reviewing, investigating and responding to formal and informal complaints filed at the Commission.  Tr. 17.

11. Met-Ed Exhibit Number 1 is a Statement of Account for service at 522 South 4th Street in Lebanon.  Tr. 18; Met-Ed Exh. No. 1.

12. Met-Ed Exhibit Number 2 is a Statement of Account for service at 1907 Leinbaugh Avenue in Lebanon.  Tr. 18; Met-Ed Exh. No. 2.

13. Ms. Spancake had two different accounts in her name at two different addresses.  Tr. 18.

14. The South 4th Street account is an existing account but the Leinbaugh account is closed with a balance of $4,327.34.  Tr. 20; Met-Ed Exh. No. 2.

15. The Leinbaugh account balance of $4,327.34 was transferred to the South 4th Street account.  Tr. 20.

16. The balance on Ms. Spancake’s account at the time of the hearing was $4,429.16.  Tr. 21.

17. Met-Ed Exhibit Number 5 is the hierarchy of payments for the Leinbaugh account.  Tr. 22-23; Met-Ed Exh. No. 5.

18. There were three payment arrangements provided for the Leinbaugh account.  Tr. 23.

19. Ms. Spancake first reported to Met-Ed on September 3, 2011 that she believed someone had used her information to set up the Leinbaugh account.  Tr. 23.

20. The Leinbaugh account was finalized on July 4, 2011.  Tr. 24.

21. Met-Ed’s policy regarding identity theft requires the customer to file a report with the local police department and contact the FTC who will start an identity theft investigation.  Tr. 24.

22. Met-Ed’s policy regarding identity theft provides that the Company will not take any action until a police report is received and a confirmation number from the FTC is provided.  Tr. 24.

23. Met-Ed’s policy regarding identity theft ensures that any claims for identity theft are serious claims.  Tr. 25.

24. Met-Ed explained the Company policy to Ms. Spancake but she did not comply.  Tr. 25-27, 42-43.

25. If Met-Ed determined that identity theft had occurred it would remove the arrearage from the account and attempt to identify which account is responsible for the arrearage.  Tr. 26.

26. Met-Ed Exhibit Number 7 is a Bureau of Consumer Services Opening Report for an informal Complaint filed by Ms. Spancake.  Tr. 27; Met-Ed Exh. No. 7.

27. Ms. Spancake’s informal Complaint was closed when she filed her formal Complaint.  Tr. 28.

28. Carol Erb has been a customer service representative for Met-Ed for 11 years and supervises a team of representatives and handles escalated complaints and complex accounts.  Tr. 33.

29. When a customer contacts Met-Ed to establish an electric account, the Company verifies who is calling by verifying their personal information such as their social security number and other pertinent personal information.  Tr. 34.

30. If a customer’s identity cannot be verified to establish the account, the customer is asked to fax to the Company a copy of photo identification and their social security card.  Tr. 34.

31. The identity of the caller is verified when an account is transferred from one service location to another.  Tr. 34-35.

32. Met-Ed verified Ms. Spancake’s identity when the Leinbaugh account was established, including verifying her name and social security number.  Tr. 35-36.

33. No one disputed the Leinbaugh account being in Ms. Spancake’s name prior to September, 2011.  Tr. 36.

34. Ms. Spancake called Met-Ed several times to handle financial issues related to the Leinbaugh account and establish payment arrangements.  Tr. 36.

35. Customer identity is verified by the customer service representative each time the customer contacts Met-Ed by asking for the last four digits of the social security number or for the account number.  Tr. 37.

36. Met-Ed Exhibit Number 8 is the customer contacts for the Leinbaugh account describing any discussions with the customer regarding the account dating back to September 27, 2006.  Tr. 37-38; Met-Ed Exh. No. 8.

37. Ms. Spancake contacted Met-Ed in 2007 to set up the Leinbaugh account.  Tr. 38-39; Met-Ed Exh. No. 8.

38. Ms. Spancake contacted Met-Ed in February, 2008 to establish a payment arrangement for the Leinbaugh account.  Tr. 39; Met-Ed Exh. No. 8.

39. Ms. Spancake contacted Met-Ed in April, 2008 to report a payment on the Leinbaugh account.  Tr. 39; Met-Ed Exh. No. 8.

40. Each time Ms. Spancake contacted Met-Ed she identified herself as Patricia Spancake and provided verifying information.  Tr. 39.

41. Ms. Spancake contacted Met-Ed in 2009 regarding the transfer of service to Leinbaugh Avenue and again identified herself as Patricia Spancake and provided the required verifying information.  Tr. 40; Met-Ed Exh. No. 8.

42. Ms. Spancake contacted Met-Ed in April, 2009, July, 2009, September, 2009, November, 2009, February, 2010 and April, 2010 to set up payment arrangements or ask a billing question and never indicated that the account should not be set up in her name.  Tr. 40-41; Met-Ed Exh. No. 8.

43. On September 13, 2011, Ms. Spancake contacted Met-Ed and indicated that she never set up service at the Leinbaugh service address at which time she was advised to contact the police and the FTC.  Tr. 41-42; Met-Ed Exh. No. 8.

44. Ms. Spancake and Ms. Erb spoke on November 16, 2012 to discuss the possible identity theft and Ms. Spancake indicated she did not give permission to open the account in her name.  Tr. 42-43; Met-Ed Exh. No. 8.

45. Met-Ed does not require that the police or that the FTC in fact determine that there was identity theft before they transfer the arrearage to another account, only that the customer pursue the claim with the police and the FTC to demonstrate that this is a good faith claim of identity theft.  Tr. 48.

46. Spancake Exhibit Number 1 is a print out of an email exchange between Ms. Spancake and the Pennsylvania Office of Consumer Advocate regarding Ms. Spancake’s formal Complaint.  Tr. 49; Spancake Exh. No. 1.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Ms. Spancake seeks to be found not liable for an outstanding balance accrued at a Service Address she claims she was not responsible for.  Ms. Spancake, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980) (Replogle), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

In this case, Ms. Spancake testified that her daughter, Angela Irwin, had service placed in her name without her permission or knowledge.  Tr. 9.  Ms. Spancake testified that she was unaware that her daughter was incurring a substantial outstanding balance and believes that the Company should hold Ms. Irwin responsible for the outstanding balance, not her.  Tr. 9-10.  Ms. Spancake added that if she had known earlier about the outstanding balance that her daughter was accruing, she would have addressed the matter earlier.  Ms. Spancake concluded:

And I just don’t feel that my account was protected, and I never gave any type – I never gave her any permissions, or anybody permission, to transfer that service into my name, -- and I’m not going to take – don’t feel I should take responsibility for Angela Irwin’s actions.  She’s an adult.  She’d better take responsibility for her own actions.

Tr. 10.  Ms. Spancake also presented a copy of an email exchange she had with the Pennsylvania Office of Consumer Advocate regarding the matter as Spancake Exhibit Number 1.

		In response, Met-Ed presented the testimony of two witnesses: Pamela Jordan, an advanced business analyst in Met-Ed’s compliance department, and Carol Erb, a customer service representative supervisor with Met-Ed.  Together, Ms. Jordan and Ms. Erb sponsored five exhibits that were admitted into the record: Met-Ed Exhibit Number 1, a Detailed Statement of Account for Ms. Spancake’s South 4th Street account; Met-Ed Exhibit Number 2, a Detailed Statement of Account for Ms. Spancake’s Leinbaugh Avenue account; Met-Ed Exhibit Number 6, a Hierarchy of Payment Arrangements; Met-Ed Exhibit Number 7, a report of the Commission’s Bureau of Consumer Services; and Met-Ed Exhibit Number 8, a Customer Contact Record.  Ms. Jordan and Ms. Erb testified in support of Met-Ed’s position that Ms. Spancake’s formal Complaint is without merit and should be rejected.

		For example, Ms. Jordan testified that Ms. Spancake reported to Met-Ed on September 3, 2011 that she believed someone had used her information to set up the Leinbaugh account.  Tr. 23.  Ms. Jordan also testified that the Leinbaugh account was finalized on July 4, 2011 with an outstanding balance of $4,327.34 which was then transferred to Ms. Spancake’s South 4th Street account.  Tr. 20, 23; Met-Ed Exh. No. 2.  Ms. Jordan also testified about Met-Ed’s policy in response to claims of identity theft, including the requirements that the customer file a report with the local police and the FTC to ensure that the claim of identity theft is serious.  Tr. 24-25.  Ms. Jordan added that if identity theft was found to have occurred, Met-Ed would remove the arrearage from the account and attempt to identify which account is responsible for the usage.  Tr. 26.

		Similarly, Ms. Erb testified that it is Met-Ed’s procedure to verify who is calling when a customer contacts Met-Ed to establish an electric account by verifying the customer’s personal information such as their social security number or other pertinent information.  Tr. 34.  Ms. Erb also testified that, if a customer’s identity cannot be verified to establish the account, the customer is asked to fax to the Company a copy of photo identification and their social security card.  Tr. 34.  Ms. Erb also testified regarding the numerous contacts Ms. Spancake had regarding various matters pertaining to the electric service at the Leinbaugh account.  Tr. 36-39; Met-Ed Exh. No. 8.  Ms. Erb added that each time Ms. Spancake contacted Met-Ed, identifying information was provided indicating that Ms. Spancake was the person making the contact.  Tr. 40.  Notably, Ms. Erb also testified that Met-Ed does not require identity theft to be proven in order to have an arrearage transferred to another account, only that a police report be filed and the FTC be notified to confirm it is a good faith claim of identity theft.  Tr. 48.

		When reviewing the record evidence established in this case, it is clear that Ms. Spancake has failed to carry her burden to demonstrate that Met-Ed violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.

The Commission investigated identity theft in In re: Identity Theft, Docket Number M-00041811, Order (entered Sept. 21, 2005) (Identity Theft Order).  In the Identity Theft Order, the Commission stated that it initiated the investigation to examine the impact of identity theft on Pennsylvania utility companies and consumers and whether existing rules, regulations, and policies adequately protect consumers and utilities from the effects of identity theft.  Id. at 1.  The Commission solicited comments on a number of issues from 123 major jurisdictional utilities.  Id.  At the end of the investigation, the Commission staff issued a Report.  Following that Report, the Commission concluded that revisions to existing Commission rules and regulations would be premature at that time.  Id.  at 5.  The Commission, however, directed its staff to continue to monitor identity theft and make recommendations as appropriate regarding any future Commission actions that may be warranted.  Id.  The Commission then marked the docket closed.  Id. at 7.  As a result, the Commission has no regulations regarding identity theft.

When examining the facts of this case, it may be that Ms. Spancake has been a victim of identity theft perpetrated by her daughter.  It is possible that all the contacts with the Company on the Leinbaugh account that Met-Ed reports were made by Ms. Spancake were not made by Ms. Spancake but were made by someone else with her identifying information.  That is what happens when identity theft occurs.

Nonetheless, however, it is not unreasonable that Met-Ed requires a customer who alleges they have been a victim of identity theft to file a report with the local police and with the FTC to show that this is a good faith claim of identity theft.  As Met-Ed witness Jordan testified, Met-Ed will not conduct its own investigation into identity theft until the company receives the FTC number and police report because the Company has “someone that’s claiming identity theft every day, and we have to have some way of making sure that this is a true identity theft situation, and in that respect we ask [the customer] to file the police report and the FTC report just so that we know that this is a serious investigation.”  Tr. 24-25.  Met-Ed’s policies on this matter are reasonable, especially since the Company does not require that identity theft in fact be proven, only that the customer files the claim.

The Commission has previously held that the filing of a report with the local police is sufficient to support a claim of identity theft.  In Donna MacDougall v. Verizon North, Inc., F-01339719, Opinion and Order (entered August 23, 2004) (MacDougall), the Commission reversed the decision of the Administrative Law Judge and found that the complainant had met her burden of proof by a preponderance of the evidence that she did not authorize utility service at the service address on the sole basis that the complainant filed a police report alleging identity theft.  The Commission cited Section 4120 of the Pennsylvania Crimes Code that the filing of a police report regarding misappropriated identity is prima facia evidence of theft:

(e) Use of police reports.  A report to a law enforcement agency by a person stating that the person’s identifying information has been lost or stolen or that the person’s identifying information has been used without the person’s consent shall be prima facia evidence that the identifying information was possessed or used without the person’s knowledge.

Id. at 6, citing, 18 Pa C.S. § 4120(e); see also, Shelby Milbee v. Duquesne Light Co., Docket No. F-2012-2299572, Initial Decision (made final by Order dated September 17, 2012) (finding that the complainant reporting possible identity theft to local police as required by Company procedures “tips the scales in favor of finding that Complainant never ordered electric service” and excused the Complainant from paying any outstanding balance); Mark Williams v. Philadelphia Gas Works, Docket No. F-2012-2289425, Initial Decision (made final by Order dated December 3, 2012) (policy of PGW to require filing of police report to substantiate claim of identity theft).

Significantly, Met-Ed does not require a finding of identity theft prior to transferring an arrearage to another account.  Met-Ed only requires that the customer alleging identity theft file a report with the police and also with the FTC.  Tr. 48.  This is not unreasonable.  Ms. Spancake was aware of the requirement to file a report with the local police and the FTC and could have filed such reports in order to be relieved of this large outstanding balance.  Whereas Ms. Spancake testified that she did contact the FTC about this matter, Tr. 13, but did not contact the local police, Tr. 14-15, Ms. Spancake, therefore, did not comply with Met-Ed’s policy.

As a result, Ms. Spancake has failed to carry her burden that Met-Ed has violated any provision of the Public Utility Code, any Commission regulation or any Commission-approved Company tariff with regard to her claim of identity theft.  While it may be that Ms. Spancake was in fact a victim of identity theft perpetrated by her daughter, Met-Ed’s policy requires customers claiming identity theft to file a report with local police and the FTC.  This policy is reasonable and consistent with Commission policy and precedent.  Ms. Spancake’s Complaint will therefore be dismissed because she failed to carry her burden of proof.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. The Commission has no regulations regarding identity theft.  In re: Identity Theft, Docket Number M-00041811, Order (entered Sept. 21, 2005).

7. A report to a law enforcement agency by a person stating that the person’s identifying information has been lost or stolen or that the person’s identifying information has been used without the person’s consent shall be prima facia evidence that the identifying information was possessed or used without the person’s knowledge.  18 Pa C.S. § 4120(e); see also, Donna MacDougall v. Verizon North, Inc., F-01339719, Opinion and Order (entered August 23, 2004).

8. A complainant reporting possible identity theft to local police as required by Company procedures “tips the scales in favor of finding that Complainant never ordered electric service” and excuses the Complainant from paying any outstanding balance.  Shelby Milbee v. Duquesne Light Co., Docket No. F-2012-2299572, Initial Decision (made final by Order dated September 17, 2012).

9. It is the policy of PGW to require filing of a police report to substantiate a claim of identity theft.  Mark Williams v. Philadelphia Gas Works, Docket No. F-2012-2289425, Initial Decision (made final by Order dated December 3, 2012).

10. Ms. Spancake has failed to satisfy her burden of demonstrating that Met-Ed violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to the service provided at the Leinbaugh Service Address.

11. Ms. Spancake’s formal Complaint should be dismissed.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Complaint of Patricia Spancake against Metropolitan Edison Company at Docket Number C-2012-2337599 is dismissed.

1. That this matter be marked closed.


Date:	May 8, 2013	______/s/______________________
		Joel H. Cheskis
		Administrative Law Judge
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