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							:
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							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		This Initial Decision finds that the Complainant has carried her burden of proving that the Respondent provided inadequate and unsafe service.

		On July 30, 2012, Marcia Shapiro (Complainant) filed a formal Complaint against Philadelphia Gas Works (PGW or Respondent or utility) alleging that she should not be responsible for paying for gas from January 2, 2012 to January 22, 2012, as she had reported a gas smell and the PGW investigator failed to tag the water heater until January 22, 2012.  She had not turned on the heat, as she was worried about the gas smell, and it was an unusually warm winter.  This is a timely appeal of an informal decision of the Commission's Bureau of Consumer Services (BCS), and the Complaint was served on the utility on August 13, 2012.

		On September 4, 2012, PGW filed its Answer, which denies the material allegations of the Complaint.  The Answer also admitted that the Company had shut off a leaking relief valve on January 2, 2012.  Pursuant to another call, the Company found a leaking gas valve on the automatic water heater and a fuel line leak after shut off valve for the automatic water 
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heater.  PGW turned off the gas to the water heater at the valve and instructed the Complainant to contact a contractor.

		The Answer states that the Complainant filed a high bill investigation on 
February 8, 2012, stating that the bill should be lowered as the gas was being repaired from January to February 2012.  PGW cancelled the bill for $314.74 and issued an adjusted bill for $181.58 for usage from December 12, 2011 index of 3973 to February 13, 2012 index of 4070.

		The case was assigned to Administrative Law Judge Joel Cheskis, who issued a prehearing order on February 4, 2013.  The prehearing order set forth the basic procedures to be followed in a formal case before the Commission.

		By Notice issued February 28, 2013, the case was reassigned to me.

		The hearing was held as scheduled on Wednesday, March 6, 2013.  PGW was represented by Laureto Farinas, Esq., who presented the testimony of one witness who sponsored five exhibits.  Complainant appeared on her own behalf and presented four exhibits.

		The hearing generated a transcript of 58 pages, and the record was held open for additional information from PGW and a response from Complainant.  The additional information was submitted on April 2, 2013, and a copy was served on Complainant.  No response was received from Complainant.  Twenty days after the filing of the information, plus three days for the service of the April 2, 2013, letter by first-class mail, the record closed on April 25, 2013.  The case is now ripe for disposition.

FINDINGS OF FACT

[bookmark: _GoBack]		1.	Complainant is Marcia Shapiro, 604 S. Washington Square, Apartment 2217, Philadelphia PA 19106.

		2.	Respondent is Philadelphia Gas Works, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.

		3.	The subject address is 6025 North 13th Street, Philadelphia PA.  Tr. 7.

		4.	On January 2, 2012, Complainant called PGW and reported that she smelled gas at the North 13th Street address.  Tr. 8.

		5.	On January 22, 2012, Complainant called PGW again to report the smell of gas at the North 13th Street address.  Tr. 8.

		6.	The PGW representatives shut off the hot water heater and hung a hazard tag on January 22, 2012.  Tr. 8.

		7.	Complainant Exhibit 1 is a photocopy of the tag left by PGW on Complainant's water heater on January 22, 2012.  Tr. 19.

		8.	Complainant Exhibit 2 is a photocopy of a monthly billing statement for usage from June 13, 2012 through July 13, 2012 in the amount of zero.  Tr. 20.

		9.	Complainant Exhibit 3 is a photocopy of a monthly billing statement for usage from September 13, 2012 through October 12, 2012 in the amount of $107.73, and a copy of the check made out to PGW for the same amount dated December 3, 2012.  Tr. 20-12.

		10.	Complainant Exhibit 4 is a photocopy of a monthly billing statement for usage from January 15, 2013 through February 13, 2013 in the amount of $638.29.  Tr. 21.

		11.	Susan Kelly, customer review officer for PGW, appeared and testified on behalf of Respondent.  Tr. 22.

		12.	PGW Exhibit 1 is a four-page document entitled Specific Service Agreement Statement of Account.  Tr. 24.

		13.	PGW Exhibit 2 is a four-page document entitled Contacts for Account.  Tr. 24.

		14.	PGW Exhibit 3 is a one-page document entitled The Office of Property Assessment, which contains information regarding the house at 6025 N. 13th Street.  Tr. 25.

		15.	PGW Exhibit 4 is a five-page document consisting of screen shots from the Company's computer system entitled Field Information.  Tr. 25.

		16.	PGW Exhibit 5 is a two-page document which is the electronic representation of the BCS informal decision in case no. 2941579.  Tr. 25.

		17.	Company records reflect that on January 2, 2012, a Company representative entered the house where a gas odor at the heater was reported by the customer of record but no problem was found.  Tr. 28; PGW Ex. 2.

		18.	On January 22, 2012, a PGW representative found a leaking relief valve and left a hazard tag.  Tr. 28; PGW Ex. 2.

		19.	 The statement of account indicated that there was a problem with PGW's system regarding billing the Complainant's account from May 13, 2011 to January, 2012.  PGW Ex. 1.

		20.	The dates, usage and bill amounts for June, 2010, to February, 2012 are:



Due date	days in cycle		CCF usage	degree days		bill amount
06/08/2010		29		19		198			$42.25
07/08/2010		30		20		27			$43.11
08/06/2010		32		21		0			$43.44
09/07/2010		29		19		0			$40.35
10/07/2010		33		21		0			$44.22
11/05/2010		29		19		47			$42.37
12/08/2010		29		20		325			$43.97
01/10/2011		30		48		620			$87.11
02/09/2011		34		149		1137			$225.70
03/10/2011		29		131		1024			$203.00
04/08/2011		32		81		716			$143.42
05/09/2011		28		40		478			$75.66
06/08/2010		30		5		164			$19.96
07/08/2011		32		5		12			$19.89
08/08/2011		30		5		0			$19.81
09/07/2011		29		5		0			$19.81
10/07/2011		33		5		1			$19.73
11/07/2011		29		5		73			$39.64
12/08/2011		29		5		316			$19.62
01/10/2012		32		5		505			$19.59
02/08/2012		31		184		736			$314.74
03/2012			canceled and rebilled 
04/02/2012		63		97		1595			$181.58
04/10/2012		30		72		575			$132.31
05/09/2012		30		22		323			$48.91
06/08/2012		31		18		171			$303.08
07/10/2012		30		17		8			$54.04
08/08/2012		30		18		0			$36.41
09/07/2012		31		17		0			$35.05
10/09/2012		31		18		0			$36.78
11/07/2012		29		17		83			$35.90
12/10/1012		32		19		367			$38.74
01/11/2013		30		51		611			$86.06
PGW Ex. 1.

		21.	On February 8, 2012, Complainant contacted the Company to dispute her bill.  Tr. 31.

		22.	On March 3, 2012, Complainant filed an informal complaint with the Commission's BCS.  Tr. 31; PGW Exhibit 5.

		23.	PGW canceled the bill segment from December 12, 2011 to January 12, 2012 due to a system problem and rebilled the account with a reading of 3973, index read, to February 13, 2012, index read of 4070, for 97 cubic feet of gas.  Tr. 31.

		24.	On March 3, 2012, the Complainant's bill was reduced to $181.58, due April 2, 2012.

		25.	PGW Exhibit 1 indicates that all meter readings reported were actual readings.  PGW Ex. 1.

		26.	PGW did not provide an explanation of the system error which resulted in reporting eight months of 5 CCF usage each month.

		27.	PGW did not provide an explanation of how it determined the correct usage and subsequently, the correct amount to bill Complainant for the time period affected by the system error.

DISCUSSION

		Complainant questions her bill for the time period of January 2, 2012, through January 22, 2012, when there was a gas leak that PGW had failed to identify, and for reduced usage until her leak was fixed and service restored.  Complainant also seeks remuneration for headaches that she endured after PGW failed to locate a leak on January 2, 2012, until the leak was located on January 22, 2012, as well as a reduction in her gas bill for that time.  She indicated at the hearing that the amount of the next billing, $181, seemed to be a reasonable amount.  Tr. 16.

The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

		The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

		In support of its defense that the Complainant's appliance was tagged on January 2, 2012, PGW offers its business record of customer contacts.  The PGW customer contacts are written as follows:

01/02/2012	entered gas odor at hh. rec'd from cor. Inst. Cust
01/02/2012	Scott Sypherd was here on a Gas Leak Inside order with Order #3427901, with a result of Completed Found Gas ON, left Gas ON with activities of (General – Appliance Leak), with comments of "fast serv no heat shut of iss hazard leaking relief valve. all chks no lealk no readings.left 0percent."

01/22/2012	GAS ODOR IN LIVING ROOM
01/22/2012	Kaiseem Scott was here on a Gas Leak Inside order with Order # 3584800, with a result of Completed Found Gas ON. Left gas ON with activities of (General – Appliance Leak), with comments of "found gas valve leaking on AWH and fuel line leak at AWH after shut off valve left off at valve issued haz. tag to cust. Instructed to contractor, made all checks."

PGW Exh. 2 at 2.

		PGW witness Kelly neither visited the Complainant's residence nor put the information from the field notes into the system.  Despite her lack of direct contact with the formation of this record, she was presented for her interpretation of the second entry on January 2, 2012, which she testified means that "fast serv" is used to indicate that the customer service representative went out quickly but no leaks were found, but then, "When it says is hazard leaking relief valve, that's what was found at that time.  And it says that hazard, means a hazard tag was issued because of the leaking relief valve."  Tr. 28, 42-43.  However, the January 22, 2012, entry specifically states "issued haz. tag to cust.  Instructed to contractor."
		The information found in PGW Ex. 2 originates in PGW Exhibit 4, which is the field information placed there by the service representative.  The wording is the same for the dates of entry.  However, the field information for January 2, 2012, states that there was a defective temperature/pressure relief valve found, and the notation reads "shut off valve only."  This did not appear in the customer contact notation in PGW Ex. 2, page 2.  In short, there is a mention of a hazard tag and a shut-off on January 22, 2012, but not on January 2, 2012.

		The business records speak for themselves.  Information that does not appear in the documents, i.e., Ms. Kelly's assumption that a hazard tag was left on January 2, 2012, will not be read into it where the person whose notes are being used is not testifying.  Therefore, because: (1) the January 2, 2012, entry does not mention a hazard tag; (2) the entry for January 22, 2012, specifically includes a mention of a hazard tag; and (3) Complainant has testified that no tag was issued on January 2, 2012; and (4) both parties agree that the gas was left on following the January 2, 2012, visit, then the weight of the evidence supports a finding that PGW left the gas on and did not tag any appliance during the January 2, 2012, service call.

		“Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities . . . as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public. . . .”  66 Pa. C.S. § 1501.  As the presence of a gas leak severe enough to cause headaches is a clear safety problem, Complainant has upheld her burden of proving that PGW acted in a manner which is unreasonable or inadequate within the meaning of the Public Utility Code, 66 Pa. C.S. § 1501.  The utility has failed to counter the Complainant’s evidence.

		Next, Complainant argues that the gas leak that was not found on January 2, 2012, caused more gas to register on her meter than she actually used, and that she should not be responsible for paying for that leak.  In addition, there was a period of time when her gas service was shut off, following January 22, 2012, and before the leak was fixed, which she believes should result in a reduced gas usage.
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Having passed the test of legal sufficiency by establishing that PGW left the gas on and did not tag any appliance during the January 2, 2012, service call, the analysis turns to the billing.  Complainant must bear the burden of persuasion.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.

		Instead of a reduced bill, as expected during a time when Complainant had a major appliance shut off and the other not used for at least a part of the billing cycle for fear of explosion, PGW issued a bill for $314.74, due February 8, 2012.  The amount was reduced to $181.58 when Complainant filed an informal complaint with BCS.  Independent of the gas leak issue, billing to Complainant was compromised, as shown on PGW Exhibit 1, based on a "system problem."  No clear explanation of the nature of the problem was offered; nor was an explanation of what steps were followed to determine that $181.58 was the correct amount to bill Complainant.  PGW Exhibit 1 states that each of the eight months which have "5" as the amount of CCF usage is based on an actual reading.  When asked what the system problem was, counsel for PGW stated that he did not know and would find out, and file an exhibit.  This discourse followed:

ALJ:	You have on your PGW Exhibit one, page three of four, you have a series of fives in the CCF usage column, and you have the five-digit difference on your readings.  And then it says that these are actual readings.  How can they be actual readings?  If you think they're wrong, then isn't that a meter issue?  And if that's a meter issue, was the meter taken down and checked?  See my confusion?

Counsel:	Yes, we do.  Yes, we do.  I don't know if the meter was taken down and checked.  The person that reviewed that would have mentioned it.  So my answer would be no, but I can verify that in the other answer that I will prepare.

ALJ: 	Okay.  Because also if it's a system problem, and it's fairly nebulous at this point, then how do you know what the actual usage was?  I'm just very confused about how I can be confident that these are accurate numbers.

Counsel:  Understood.

Tr. 48-49.

		Complainant also asked for an explanation of the graphs on her bills, as they do not seem to match.  Ms. Kelly indicated that she would obtain information from the staff which works with the graphs.  Tr. 51.

		On April 2, 2013, counsel for PGW submitted a letter which contains the following information:

	Pursuant to your instruction at the end of the hearing held March 6, 2013, in the above captioned matter this is the brief explanation of the reason PGW review [sic] of the Complainant's bill.  This explanation was prepared by PGW witness Susan Kelly, Customer Review Officer – PGW.
	On March 8, 2012, the PGW Dispute Resolution Unit (DRU) reviewed the Complainant's account for gas service to 6025 N. 13th Street.  The records show that DRU cancelled the bill under review issued on February 13, 2012 for $314.14 [sic] and waived $0.29 late payment charges.  That bill was reduced by $133.16 resulting in a new bill for the period issued ending February 13, 2012 for $181.58.
	From the DRU review, the PGW "Meter Read Query" showed that the meter index obtained was 4070.  This reading indicated a decrease in usage as of that date.  This discrepancy was noted as a "system error" and was sent to DRU for review.  The cause of the system error is unknown but represents a glitch which led to the review and reduction of the bill for that period.

Letter Dated April 2, 2013, PGW Exhibit 6
		As is evident, no new information was presented in this letter, as the letter merely restated the same information given at the hearing.  Tr. 31-32.  The questions raised in the hearing, i.e., how a determination was made that the meter index reading was correct after eight months of errors, and how the billing for the actual usage was determined, have not been answered.  Respondent was asked to support its billing of $181.58, and it failed to do so.  There is no attempt at an explanation, and without that, there is no evidence to support a finding that the billing was accurate.[footnoteRef:1]  Under these circumstances, where there is an unexplained system error, and where there was leaking gas after the Complainant informed the Company of her suspicions of a leak for twenty days until the Company turned off the gas to a leaking appliance, there needs to be a plausible explanation behind the rendered bill.  The Company was given an opportunity to provide the explanation and failed to do so.  Accordingly, the customer cannot be expected to pay the unsubstantiated bill. [1:  	Billing comparisons for June, 2010 to January 2011, and June 2011 to January 1012, are inconclusive.  See FOF 20 for a chart.  ] 


		In addition, no further explanation regarding the graphs was offered.

		Therefore, the second count of the Complaint is sustained, and PGW will be directed to remove the $181.58 from the Complainant's bill, along with any late fees associated with this bill.

		There will be no remuneration for the headaches, as the Commission is not empowered to require the payment of damages.  That the Commission is not authorized to grant monetary damages is well-settled.  The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).

		However, the Commission is empowered to asses a civil penalty where warranted, which is then paid directly to the Commonwealth of Pennsylvania's General Fund.

		To determine whether there should be a civil penalty assessed, the Commission has adopted a policy statement setting forth the standards it will use in evaluating cases involving violations of the Public Utility Code.

(c)	The factors and standards that will be considered by the Commission include the following:

(1) Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2) Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3) Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5) The number of customers affected and the duration of the violation.

(6) The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8) The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9) Past Commission decisions in similar situations.

(10) Other relevant factors.

52 Pa. Code §69.1201.

		In a standard analysis used for all Pennsylvania utilities except PGW, the result would be the assessment of a $1,000.00 civil penalty.[footnoteRef:2]  However, it is the last specific factor, a consideration of past Commission decisions in similar situations, which trumps the rest of the factors here. [2:  	The first and third factors determine whether the conduct at issue was of a serious nature, and either purposeful or negligent. Although the fact that the PGW representative missed the leak on January 2, 2011, is disturbing, it did not appear to be willful or fraudulent, merely negligent; the later conduct, where the counsel failed to provide the information requested, is certainly willful and would support a civil penalty.
	Where the failure to properly identify a leak and tag the appropriate appliance results in headaches and illness in the Complainant, the resulting consequences of the conduct at issue were serious enough to justify a civil penalty.   
 	There is no indication that practices and procedures were called into play, and there is no way to determine whether they should have been, as the explanation asked for was not provided. However, the system error was addressed as soon as it was brought to the Company's attention, and that weighs in favor of a lesser penalty.  
	Only the Complainant was affected by this transgression, weighing in favor of a lighter penalty. 
	It is difficult to evaluate the compliance history of a utility like this Respondent, as any utility with the number of customers served by PGW is expected to have complaints.  However, under Alexander v. PGW,
 C-20077389 (Order entered Nov. 6, 2008), the Commission staff is keeping track of Section 1501 violations, and the information is to be available for use in other cases involving PGW.  
	Whether the regulated entity cooperated with the Commission’s investigation weighs against the utility here. PGW assured me at the hearing that it would get a more detailed explanation that would support the billing, and then it failed to do so.  This gives the appearance of bad faith and weighs in favor of a higher penalty.
	The amount of the civil penalty or fine necessary to deter future violations. The usual amount for a single violation is $1,000.00, which is what would be assessed here to send a message to the utility that this behavior is unacceptable if civil penalties were assessed against PGW.

] 


Prior Commission decisions that involve violations of 66 Pa. C.S.A.
 § 1501 by PGW reflect a reluctance to impose civil penalties upon the Company.  Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008) (the Commission refrained from imposing a penalty upon PGW in a gas leak complaint case, noting that the imposition of fines upon PGW in the past has been futile as a deterrent for PGW); Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 16, 2010) (Commission upholding PGW violated Section 1501 of the Code for a gas leak complaint but removing the $500 civil penalty, finding that PGW should not be assessed a civil penalty, given PGW’s status as a municipally owned gas utility, as the additional burden on the ratepayers cannot be justified); Mary Kingcade v. Philadelphia Gas Works, Docket No. C‑2009-2134662 (Opinion and Order entered November 8, 2012) (affirming Initial Decision of ALJ Vero which cites the above cases for her decision to not impose a civil penalty).

		In conclusion, the Complainant has sustained her burden of proving that PGW has violated the Public Utility Code and that the bill rendered in the amount of $181.58, along with any late fees associated with it, should be removed from her account.  A copy of this Initial Decision shall be served upon the Law Bureau for the purpose of tracking cases where PGW is found to have violated the Public Utility Code.
		


CONCLUSIONS OF LAW

1.	The Complainants carry the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

2.	The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

4.	The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
	
		5.	The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

		6.	The burden of persuasion determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

		7.	Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).

		8.	Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities . . . as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public. . . .”  66 Pa. C.S. § 1501.

9.	The burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).

10.	The Commission is not empowered to require the payment of damages.  That the Commission is not authorized to grant monetary damages is well-settled.  The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).

		11.	The Commission has adopted a policy statement for determining whether to assess a civil penalty and for what amount.  52 Pa. Code §69.1201.

12.	Prior Commission decisions that involve violations of 66 Pa. C.S.A. § 1501 by PGW reflect a reluctance to impose civil penalties upon the Company.  Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008) (Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 16, 2010); Mary Kingcade v. Philadelphia Gas Works, Docket No. C-2009-2134662 (Opinion and Order entered November 8, 2012).

		13.	Complainant has carried her burden of proving that she is entitled to the credit of $181.58 on her balance.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the letter from Philadelphia Gas Works dated April 2, 2013, is admitted as PGW Exhibit 6.

		2.	That the Complaint filed by Marcia Shapiro against Philadelphia Gas Works at Docket No. F-2012-2318535, is sustained insofar as it seeks the removal of $181.58 from the balance of the subject account.

		3.	That Philadelphia Gas Works is directed to remove the amount of $181.58 from the balance in the subject account, along with any late fees or penalties associated with that amount.

		4.	That the Complaint filed by Marcia Shapiro against Philadelphia Gas Works at Docket No. F-2012-2318535, is denied insofar as it seeks monetary damages for headaches caused by gas leaking into her home from January 2, 2011 to January 22, 2011.

		5.	That Philadelphia Gas Works shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. § 101 et seq.., the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq., and the orders of the Pennsylvania Public Utility Commission.

		6.	That a copy of this Initial Decision shall be served on the Law Bureau for the purpose of tracking cases where Philadelphia Gas Works is found to have violated the Public Utility Code, 66 Pa. C.S. § 101 et seq.., the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq., and the orders of the Pennsylvania Public Utility Commission.

		7.	That the Secretary mark this docket closed.


Dated:	April 30, 2013		/s/	
							Susan D. Colwell
							Administrative Law Judge
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This Initial Decision finds that the Complainant has carried her burden of proving 


that the


 


Respondent provided inadequate and unsafe service.


 


 


 


 


On July 30, 2012, Marcia Shapiro (Complainant) filed a formal Complaint against 


Philadelphia Gas Works (PGW or Respondent or utility) alleging that she should not be 


responsible for 


paying for 


gas from January 2, 2012 to January 22, 2012, as she had report


ed a 


gas smell and the PGW investigator failed to tag the water heater until January 22, 2012.  


She 


had not turned on the heat, as she was worried about the gas smell


, and it was an unusually warm 


winter.  


This is a timely appeal of an informal decision of


 


the Commission's Bureau of Consumer 


Services (BCS), and the Complaint was served on the utility on 


August 13, 2012.


 


 


 


 


On September 4, 2012, PGW filed its Answer, 


which denies the material 


allegations of the Complaint


.  The Answer also admitted that the C


ompany had shut off a leaking 


relief valve on January 2, 2012.  Pursuant to another call, the Company found a leaking gas valve 


on the automatic water heater and a fuel line leak after shut off valve for the automatic water 
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