BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donald C. Leland, III					:
							:
	v.						:			F-2011-2239324
							:
PECO Energy Company				:



INITIAL DECISION GRANTING PRELIMINARY OBJECTION AND 
DISMISSING COMPLAINT


Before 
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


On April 22, 2011, Donald C. Leland, III (“Complainant”) filed a Formal Complaint against PECO Energy Company (“Respondent”) with the Pennsylvania Public Utility Commission (“Commission”), at Docket No. F-2011-2239324.  Mr. Leland timely appealed the decision of the Commission’s Bureau of Consumer Services (“BCS”) at BCS Case No. 2812514.  Complainant checked the “Other” box on the formal complaint form.  Complainant then avers as follows: 

I am being charged, the price keeps going up and there is no evidence of an infraction by me.  I have been found at fault because I can’t prove a negative exists.   

As “Relief,” Complainant requests “[d]ismiss all charges and accusations.”      

On May 24, 2011, Respondent filed Preliminary Objections of Respondent, PECO Energy Company (“Preliminary Objection”).  Respondent attached a Notice to Plead to the Preliminary Objection.  Complainant did not answer the Preliminary Objection or file an amended formal complaint.     
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On October 13, 2011, I issued a First Interim Order Directing Complainant to File an Amended Formal Complaint.  I concluded that Mr. Leland’s Formal Complaint did not explain what this dispute was about or what relief he was seeking from the Commission.  Respondent’s Preliminary Objection based on legal insufficiency, 52 Pa. Code §5.101(a)(4), was held in abeyance.  Respondent could not file an answer to Mr. Leland’s Formal Complaint at the time I issued the First Interim Order because of the lack of specificity.  See 52 Pa. Code §5.101(e)(1)&(2).     

Mr. Leland, who is representing himself in this proceeding, was afforded an opportunity to file an amended formal complaint.  The First Interim Order provided that failure to file and serve an amended formal complaint before November 8, 2011 would result in dismissal of the pending Formal Complaint, with prejudice, without further action by the Commission.  The First Interim Order also required Respondent to file a responsive pleading after filing and service of the amended formal complaint.   

Mr. Leland sent a handwritten letter to me dated November 3, 2011 which I received on November 11, 2011.  After some time, I discovered that this letter was not filed contemporaneously with the Commission’s Secretary’s Bureau.  On June 5, 2012, I sent a memorandum to the Secretary’s Bureau along with Mr. Leland’s letter.  A copy of the letter was also sent to Respondent’s counsel.  I requested that the Secretary’s Bureau deem the letter to be a pleading (Amended Complaint) and serve it upon Respondent.  The Secretary’s Bureau served the letter on Respondent.  Respondent’s counsel filed an Amended Preliminary Objection with a Notice to Plead attached thereto and served the same on Mr. Leland.  A copy of the Amended Preliminary Objection was not provided to me at the time of filing.  

On February 27, 2013, Respondent’s counsel provided a copy of the aforementioned Amended Preliminary Objection to me.  Mr. Leland did not file a response to the Amended Preliminary Objection.      
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DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Here, the Respondent’s initial Preliminary Objection filed in response to the Formal Complaint was made pursuant to 52 Pa. Code §5.101(a)(3).  Respondent claimed the Formal Complaint did not conform to the requirements of 52 Pa. Code §5.22(a)(5) because the Complaint did not set forth a clear and concise statement of the act or omission being complained of, including the result of any informal complaint or informal investigation.  I issued a First Interim Order permitting the filing of an Amended Complaint.  Respondent’s initial Preliminary Objection was held in abeyance.  

Mr. Leland sent a letter to me dated November 3, 2011 that was not filed with the Commission’s Secretary’s Bureau.  After discovering that this letter was not filed with the Secretary’s Bureau, I forwarded the original letter to the Secretary’s Bureau and requested that the Secretary treat this letter as a pleading/amended complaint and serve it on Respondent.  The pleading was served and Respondent filed an Amended Preliminary Objection pursuant to 


52 Pa. Code §5.101(a)(4), legal insufficiency of a pleading.  Respondent asserts that the Amended Complaint is legally insufficient and should be dismissed under the doctrine of res judicata.  Mr. Leland did not file a response to the Amended Preliminary Objection.    

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).  The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a 
statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.     

Viewing the Complaint and the Amended Complaint in this case in the light most favorable to the Complainant, Mr. Leland has failed to specify a cause of action.  The Complaint did not provide sufficient information for Respondent to file an answer or responsive pleading.  It did not state a cause of action or clearly state what relief was sought.  The Amended Complaint, in letter form, was then filed.  The Amended Complaint alludes to an Informal Complaint at BCS Case No. 002624073 filed on November 25, 2009 and mentions a hearing on October 8, 2010.  The Amended Complaint provides as follows:

At this hearing, a PECO field technician presented pictures allegedly showing evidence of ‘theft of services,’ at my property, i.e., 427 W. Winona St., Philadelphia, Pa. 19144.

The field technician verbally alluded to finding various discrepancies, at different times, with the electric meter at my property.

The field technician could not join his pictures or verbal testimony with me or my property and all alleged evidence was inadmissible.

Amended Complaint, p. 1 of 1.

		In the Amended Complaint, Mr. Leland requests as follows:  “I am asking for dismissal of all charges and allegations relating to this matter.”  This request for relief is both vague and unclear.  It does not provide the notice necessary for Respondent to answer or file a responsive pleading…much like the matters purportedly complained of and recited above.  Accordingly, the Complaint and Amended Complaint are dismissed in the ordering paragraphs to follow because Mr. Leland’s pleadings are not specific enough for the Respondent to answer.  The Preliminary Objection pursuant to 52 Pa. Code §5.101(a)(3) is granted.  I will enter the following order dismissing this case.


CONCLUSIONS OF LAW

		1.	The Complaint and Amended Complaint filed by Donald C. Leland, III are not specific enough for Respondent to answer.  52 Pa. Code §5.101(a)(3).  

		2.	It is just, reasonable and in the public interest that the Complaint and Amended Complaint filed at Docket No. F-2011-2239324 be dismissed without hearing.  66 Pa. C.S. §703(b); 52 Pa. Code §5.21.    

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed by PECO Energy Company pursuant to 52 Pa. Code §5.101(a)(3) at Docket No. F-2011-2239324 is sustained.

		2.	That the Amended Preliminary Objection filed by PECO Energy Company pursuant to 52 Pa. Code §5.101(a)(4) at Docket No. F-2011-2239324 is denied.

		3.	That the Complaint and Amended Complaint filed by Donald C. Leland, III, against PECO Energy Company at Docket No. F-2011-2239324 are dismissed. 

		4.	That the record at Docket No. F-2011-2239324 is marked closed.



Date:	May 1, 2013								/s/			
								Mark A. Hoyer
								Administrative Law Judge
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