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Curt Eckroth									     C-2011-2279168

	v.

Verizon Pennsylvania Inc.


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on December 19, 2012, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions were not filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision that sustained, in part, and dismissed, in part, the Complaint and assessed a civil penalty of $1,000 on Verizon Pennsylvania Inc. (Verizon PA).[footnoteRef:2] [2: 		At the time the Complaint was filed, the Company was known as Verizon Pennsylvania Inc.  However, the Company has since changed its name to Verizon Pennsylvania LLC, pursuant to a corporate restructuring at Docket No. A-2012-2295106.] 


History of the Proceeding

On December 5, 2011, Curt Eckroth (Complainant) filed a Complaint against Verizon PA alleging that there were incorrect charges on his telephone bill; that there was a reliability, safety, or quality problem with his utility service; and that he received disconnection notices from Verizon PA even though his account balance was current.  Specifically, the Complainant alleged that between 2009 and 2012, the telephone lines around his house had been overgrown with tree limbs and that any time bad weather or wind occurred, he experienced service outages to his telephone and his Digital Subscriber Line (DSL).  As relief, the Complainant requested that the Commission order Verizon PA to fix his telephone lines and pay him $400 for chronic outages, which began in September 2008.  Complaint at ¶ 5.

On January 17, 2012, Verizon PA filed an Answer and New Matter to the Complaint and Preliminary Objections.  In its Answer, Verizon PA admitted and denied various material facts alleged in the Complaint.  Verizon PA admitted that it had provided telephone services to the Complainant since February of 2005.  Verizon PA averred that it was in the middle of several extensive upgrades to facilities that service the Complainant’s residence that were planned to be completed by approximately April of 2012.  Specifically, the Company planned to replace 3,500 feet of cable used to provide the Complainant with telephone and DSL service.  Answer at ¶ 3.  In its New Matter, Verizon PA requested that the Commission dismiss the Complainant’s claims due to lack of subject matter jurisdiction.  Answer at ¶ 4.

In its Preliminary Objections, Verizon PA noted that the Commission does not have jurisdiction over the provision of Internet services, including DSL service, nor does it have the authority to award monetary damages.  Preliminary Objections at ¶¶8-9.  The Complainant did not file a response to Verizon PA’s Preliminary Objections.

On February 8, 2012, the ALJ issued an order granting, in part, and denying, in part, Verizon PA’s Preliminary Objections.  The ALJ dismissed the Complainant’s monetary compensation demand and his claim of outages to his DSL service due to lack of Commission jurisdiction.  However, the ALJ sent the case to mediation because the facts as averred in the Complaint raised issues regarding Verizon PA’s telephone service.

Because the case was not resolved through the mediation process, a hearing was held on August 30, 2012.  The Complainant appeared pro se.  Verizon PA was represented by counsel and presented the testimony of two witnesses.  The hearing resulted in a transcript of eighty-two pages and the record closed on September 14, 2012.

In her Initial Decision, the ALJ sustained the Complaint “[t]o the extent the Complaint raises an issue of [Verizon PA] failing to provide adequate service, [failing to] properly repair Complainant’s residential service line and failing to close trouble outage reports in a timely manner from September 2009 through July 2012.”  The ALJ also assessed Verizon PA a civil penalty of $1,000.  The ALJ dismissed all other aspects of the Complaint.  I.D. at 21.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made twenty-six Findings of Fact and reached fifteen Conclusions of Law.  I.D. at 2-6, 18-20.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

Provision of Unreasonable Service

		As stated, supra, the Complainant alleged that he experienced numerous service outages and received termination notices despite keeping his account current.  The record evidence indicates that the Complainant complained at least monthly, between October 2009 and July 2012, regarding his telephone service and that payment adjustments were made to his account because he had out-of-service trouble tickets that were open longer than twenty-four hours.  Tr. at 70-74; I.D. at 7.  Additionally, the Complainant experienced outages of at least thirty days in length in January and August of 2011, and February and March of 2012.  Tr. at 72-43; I.D. at 8.  Based on this information, the ALJ found that the Complainant established a prima facie case that Verizon PA provided him with inadequate telephone service.  Specifically, by not taking sufficient action to clear out-of-service trouble tickets within twenty-four hours of the reports, and by issuing billing credits for outages of thirty days in January and August of 2011, and February and March of 2012, the ALJ concluded that Verizon PA violated our Regulations at 52 Pa. Code § 63.57(b), which state that “[a] public utility shall respond to and take substantial action to clear other out-of-service trouble, not requiring unusual repair, within 24 hours of the report[.]” I.D. at 7-8.

		The Complainant also testified that he experienced cross-talk and humming on his telephone lines.  Although Verizon PA testified that it attempted to correct this problem by switching the copper pairs in the wires, the ALJ found that these repair attempts were only temporary fixes.  The ALJ, therefore, concluded that Verizon PA violated 52 Pa. Code § 63.63(a), which states that:
[a] public utility shall furnish, operate, and maintain facilities adequate to provide acceptable transmission of communications.  Transmission shall be at adequate volume levels and free of excessive distortion, noise, and cross talk.

I.D. at 9.

		The ALJ also found that Verizon PA violated 66 Pa. C.S. § 1501, which states, inter alia, that utilities must furnish adequate and reasonable service without unreasonable interruption or delay.  The ALJ noted that Verizon PA did not deny that it had given the Complainant multiple credits for service outages of at least thirty days in length in 2011 and 2012.  Although Verizon PA argued that it gave the Complainant some courtesy billing credits due to frequent complaints, the ALJ stated that she was not persuaded to believe that the credits were simply courtesy-related and had nothing to do with inadequate service.  I.D. at 11-12.

After our review and consideration of the record evidence, we agree with the ALJ’s conclusion that Verizon PA provided unreasonable service to the Complainant in violation of our Regulations and the Public Utility Code.  We note, however, that in arriving at her conclusions, the ALJ relied extensively on Verizon PA’s issuance of numerous bill credits to the Complaint.  We disagree with using the issuance of bill credits as evidence of unreasonable service.

Bill credits are used by all utilities for many different reasons including:

· As a customer service measure to keep customers satisfied with their service regardless of whether they experienced a violation of the Public Utility Code or Commission Regulations;

· As a manner of settling disputes as well as informal or Formal Complaints in accordance with the Commission’s policy of encouraging settlements,[footnoteRef:3] and [3: 		See generally 52 Pa. Code § 5.231(a).] 


· Compensating customers for issues which the Commission has no authority to award compensation.

We are concerned that using the issuance of credits as evidence of a violation of the Public Utility Code or Commission Regulations will have a chilling effect on their use, to the detriment of customers.  In the instant case, there is sufficient credible evidence in the record to find that Verizon PA provided unreasonable service to the Complainant without relying on bill credits.  Specifically, we note that there is record evidence that Verizon PA found trouble with the facilities that provided the Complainant with service twenty-four times between September 2009 and July 2012.  Tr. at 52:18 – 53:3.  As such, we shall modify the ALJ’s Initial Decision with regard to our position here.

Credit or Refund

		As stated, supra, the ALJ dismissed the Complainant’s claim for $400 in monetary damages via her Order Granting in Part and Denying in Part Preliminary Objections.  However, the ALJ noted that, at the hearing, the Complainant requested $400 in credit or refund for the days his service was of poor quality or was interrupted completely.  The ALJ found that there was insufficient evidence in the record to award the Complainant a credit or refund because he offered no evidence in the form of bills or other possible exhibits to support a finding that he was entitled to a further specific credit or refund on his account.  I.D. at 14.  After review of the record, we concur with the ALJ’s ruling.  As the ALJ noted, an assertation alone by the Complainant cannot form the basis for a finding in his favor.  With no bills or other evidence offered by the Complainant to support his claim that he is owed $400, we conclude that it is not possible to determine the fees he was charged or the proper credit to issue to him.

Civil Penalty and Compliance with Commission Policy Statement

The ALJ recommended that Verizon PA be assessed a civil penalty of $1,000, broken down as follows:  (1) $100 for violating 52 Pa. Code § 63.57(b); (2) $100 for violating 52 Pa. Code § 63.63(a); and (3) $800 for violating 66 Pa. C.S. § 1501.  The ALJ stated that this $800 can be further broken down into $200 for each of the four months the Complainant’s out-of-service trouble ticket was open for thirty days in January and August of 2011, and February and March of 2012.

Based on the ALJ’s recommendation, we believe it is necessary to analyze the appropriate level of civil penalties that should be imposed in this case.  The Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating whether a fine for violating a Commission order, regulation or statute is appropriate.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.

The first factor we may consider is whether the conduct at issue is of a serious nature. 52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  We find the conduct to be of less than serious nature in that there is no evidence that Verizon PA’s conduct constitutes willful fraud or misrepresentation.  The evidence indicates that Verizon PA was operating in the normal course of business.  Verizon PA attempted to mitigate harm to the Complainant by making less expensive repairs to his phone service line and network interface device (NID).  I.D. at 16.  This factor warrants a lower civil penalty.  However, we note that these repairs were not a permanent fix to the Complainant’s service interruptions and violated our Regulations with respect to service outages.  Id.  

The second factor we may consider is whether the resulting consequences of the conduct at issue were of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  We find that the resulting consequences of the conduct were not serious, in that the record evidence does not indicate that personal injury or property damage occurred as a result of Verizon PA’s conduct.  However, we note that the Complainant did testify that he felt forced to switch carriers to RCN because his telephone service with Verizon PA was so poor.  I.D. at 17.

The third factor we may consider is whether the conduct at issue was deemed intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  “When conduct has been deemed intentional, the conduct may result in a higher penalty.”  Id.  We find the conduct of Verizon PA to be more intentional rather than negligent in that the record shows that Verizon PA left trouble tickets open for thirty days and did not make more permanent and extensive repairs to the Complainant’s service.  I.D. at 17.

The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  In this case, the duration of the problem extended intermittently during the time the Complainant’s DSL service was bundled with his local/long distance telephone service from November 2009 until July 25, 2012, when he switched his carrier to RCN.  For some months in 2011 and 2012, the outages lasted thirty days in length.  I.D. at 17.  Based on the amount of time it took Verizon PA to remedy the problem, combined with the fact that the repairs Verizon PA were temporary fixes, we believe this factor warrants a higher civil penalty.

The fifth factor we may consider is the number of customers affected.  52 Pa. Code § 69.1201(c)(5).  In this case, the number of customers affected by Verizon PA’s actions is unknown.  Although the Complainant testified that his neighbors experienced similar problems and that they switched to RCN as a result, we find that this testimony is hearsay and may not be relied upon.  I.D. at 17.

The sixth factor we may consider is the compliance history of the regulated utility that committed the violation.  52 Pa. Code § 69.1201(c)(6).  “An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.”  Id.  The Compliance history of Verizon PA indicates that it has had complaints regarding open out-of-service trouble reports before.  As mentioned by the ALJ, on October 12, 2008, the Commission approved a settlement in the case of Pennsylvania Public Utility Commission Law Bureau Prosecutory Staff v. Verizon Pennsylvania Inc. at Docket No. M-2008-2077881, in which the Commission addressed Verizon PA’s customer service complaints and compliance with Chapter 63 of the Commission’s regulations.  I.D. at 17.  We find that Verizon PA’s conduct warrants a higher civil penalty

The seventh factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.  52 Pa. Code § 69.1201(c)(7).  In this case, we are unaware of any Commission investigation into the instant service complaint.  I.D. at 18.

The eighth factor we may consider is the amount of civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.  52 Pa. Code § 69.1201(c)(8).  We find that a $1,000 civil penalty is sufficient to ensure future compliance.  I.D. at 18.

The ninth factor we may consider is past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(9).  We note that the ALJ cited to the matter of Gary L. Gaskins v. Verizon Pennsylvania Inc., Docket No. C-2010-2195549, in support of her decision.  I.D. at 9, 17-18.  Contrary to the ALJ’s discussion in the Initial Decision, the Gaskins decision cited was a Tentative Order.  As such, we are of the opinion that it should not have been relied upon.  As noted in this case the ALJ recommend a civil penalty of $1,000 broken down as follows:  (1) $100 for violation of 52 Pa. Code § 63.57(b); $100 for violation of 52 Pa. Code §63.63(a); and (3) $800 for violation of 66 Pa. C.S. §1501.  The $800 civil penalty is further broken down into $200 for each of the four months Complainant’s out-of-service trouble ticket was open for thirty days in January and August of 2011 as well as February and March of 2012.  Rather than relying on the Tentative Order in the Gaskins case cited by the ALJ, we are of the opinion that the penalties in this case are more in line with a recent past Commission Opinion and Order wherein we assessed a total civil penalty of $1,250 on Verizon North LLC for various similar violations involving service interruptions and resolutions of customer trouble reports.  See Larry L. Wolfe v. Verizon North LLP, Docket No. C-2011-2266224 (Order entered December 20, 2012).

The tenth factor we may consider is other relevant factors.  52 Pa. Code § 69.1201(c)(10).  We believe that there are some mitigating factors which affect the civil penalty in this case.  Specifically, Verizon PA made efforts to make some repairs including replacing a NID, replacing inside wiring, and reconnecting the Complainant’s copper pairs to other wires in the old cable.  While these repairs were temporary, they did mitigate some harm to the Complainant.  I.D. at 13-14, 17.  Therefore, this factor warrants a lower civil penalty.

After review and consideration of the record evidence, we concur with the ALJ’s recommendation that a $1,000 civil penalty be assessed upon Verizon PA.  We are of the opinion that this civil penalty will help to deter future violations and is in the public interest.

Corrective Action to Provide Reasonable Service

Lastly, we note that Ordering Paragraph Number 4 (O.P.4) of the Initial Decision directs Verizon PA to:

complete whatever corrective action may be necessary to provide Complainant with a level of reasonable and adequate telephone service that is free of dropped excessive distortion and noise, and send a report within forty-five (45) days to the Commission’s Bureau of Consumer Services and the Commission’s Bureau of Investigation and Enforcement.

The record establishes that the Complainant is no longer a customer of Verizon PA and is receiving telephone service from a competitive provider using alternative facilities.  Tr. at 17:2-6.  Therefore, Verizon PA has no way of complying with O.P.4 as written.  As such, we shall modify this directive and require Verizon PA to undertake these corrective actions if the Complainant, or a successor resident of the address at issue, becomes a customer of Verizon PA at any point in the future. 

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued December 19, 2012, is adopted, as modified by this Opinion and Order.

		2.	That the Formal Complaint of Curt Eckroth at Docket No. C‑2011‑2279168 is sustained to the extent that the Complaint raises an issue of Verizon Pennsylvania LLC failing to provide adequate service, failing to properly repair the Complainant’s residential service line, and failing to close trouble outage reports in a timely manner from September 2009 through July 2012.

		3.	That the Complaint of Curt Eckroth at Docket No. C-2011-2279168 is dismissed in all other respects.

4.	That if Curt Eckroth or a successor resident of the service address located at 3087 W. Beersville Rd., Bath, PA, becomes a customer of Verizon Pennsylvania LLC at any point in the future, Verizon Pennsylvania LLC is hereby directed to inspect its facilities between its central office and the NID at the service address and to complete whatever corrective action may be necessary to provide the resident with a level of reasonable and adequate telephone service that is free of dropped excessive distortion and noise.  In this instance, Verizon Pennsylvania LLC is also directed to then send a report to the Commission’s Bureau of Consumer Services and the Commission’s Bureau of Investigation and Enforcement within forty-five (45) days of commencing service at this residence.

5.	That within thirty (30) days of the date of entry of this Opinion and Order, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, Verizon Pennsylvania LLC shall pay a civil penalty in the amount of $1,000, made payable by check or money order to “Commonwealth of Pennsylvania” and sent to:

Secretary 
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

		6.	That Verizon Pennsylvania LLC shall cease and desist its unlawful behavior.

		7.	That a copy of this order shall be served upon the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement, Bureau of Consumer Services, and the Financial and Assessment Chief, Office of Administrative Services.

		8.	That upon payment of the civil penalty, the Secretary’s Bureau shall mark this proceeding closed.


[image: ]							BY THE COMMISSION,

[bookmark: _GoBack]

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  April 18, 2013

ORDER ENTERED:  May 17, 2013
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