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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mark Bosco						:
							:
v.						:		C-2013-2355876
							:
West Penn Power Company	:



INITIAL DECISION GRANTING PETITION FOR
LEAVE TO WITHDRAW COMPLAINT


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On March 14, 2013, Mark Bosco (Mr. Bosco or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2013-2355876 against West Penn Power Company (West Penn, the Company, or Respondent).  In his Complaint, Mr. Bosco alleged that there were incorrect charges on his bill in that he was being charged for a smart meter but did not yet have one.
 
		On or about April 19, 2013, West Penn filed an Answer, New Matter, and Preliminary Objections to the Complaint.  In its Preliminary Objections, West Penn requested that the Complaint be dismissed for legal insufficiency.  West Penn asserted that Act 129 had provided for the installation of smart meters by large electric utilities and that the Commission had interpreted Act 129 as requiring system-wide meter deployment and cost recovery from customers.  In addition, West Penn indicated that it had filed a Petition for Approval of Smart Meter Technology Procurement and Installation Plan, which had been approved by the Commission.  The smart meter surcharge billed to Complainant had also been approved as part of the Company’s tariff, and there was no “opt-out” provision.  Accordingly, West Penn requested that the Complaint be dismissed.
 
		On May 2, 2013, I was assigned this case to resolve issues arising during the preliminary phase of the proceeding.  The parties were notified of this and were informed that an Initial Hearing, if necessary, would be scheduled at a later date.

On May 8, 2013, I checked InfoMAP for the status of this case and found that the Complainant had filed a withdrawal letter, received by the Commission on May 1, 2013.  The withdrawal letter stated that West Penn, in its pleadings, had answered the Complainant’s question about smart meter deployment, and that as a result, the Complaint was being withdrawn.

In response to the withdrawal letter, I contacted counsel for West Penn on May 8, 2013, and was informed that counsel had been served with the withdrawal letter and had no objections to the withdrawal.

		Commission regulations at 52 Pa. Code §5.94 provide that pleadings such as Formal Complaints can be withdrawn in contested proceedings by filing a petition for leave to withdraw and serving it on other parties.  Another party may object to the withdrawal within twenty (20) days; however, there is no need to wait twenty (20) days when, as in the instant case, the only other party has no objections to the withdrawal.  In order to grant the withdrawal, the presiding officer must consider the petition, any objections thereto, and the public interest.  52 Pa. Code §5.94(a).

		On May 8, 2013, the record closed for decision writing.  This matter is now ready for a decision on whether withdrawal should be permitted.  As I am permitting the withdrawal of the Complaint, the Preliminary Objections filed by Respondent need not be decided as they are moot.



FINDINGS OF FACT

		1.	On March 14, 2013, Mark Bosco filed a Formal Complaint against the Respondent asserting that he was being charged for a smart meter that had not yet been installed.

		2,	The Respondent filed an Answer, New Matter, and Preliminary Objections on or about April 19, 2013.

		3.	On May 1, 2013, Complainant filed a letter withdrawing the Formal Complaint.  The letter stated that Complainant’s question about smart meter deployment had been answered in the Company’s pleadings.

		4.	On May 8, 2013, Respondent sent an email to the presiding officer indicating that the Company had been served with the letter of withdrawal and did not object to the withdrawal.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the withdrawal of pleadings in contested proceedings, through the filing of petitions which set forth the reasons for the withdrawal.  In deciding whether to permit withdrawal of the Complaint, the presiding officer is to consider the petition to withdraw, any objection thereto, and the public interest.  52 Pa. Code § 5.94.

		Complainant filed a letter withdrawing the Complaint, which I will treat as a Petition for Leave to Withdraw Complaint.  In his Petition, Complainant indicated that the reason for the withdrawal was that his question about smart meter deployment had been answered in the Company’s pleadings.  The Company did not object to the withdrawal of the Complaint.

		I have considered the Petition, the lack of any objections, and the public interest, and have determined that the withdrawal of the Complaint should be allowed.  The public interest would not be served by requiring the litigation of a Complaint which has already been resolved satisfactorily.  This would result in unnecessary burden and costs to the parties and the agency which also would not be in the public interest.  And, importantly, there was no objection by any party to the withdrawal of the Complaint.  Accordingly, Complainant’s Petition for Leave to Withdraw Complaint will be granted and the Formal Complaint will be withdrawn.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.
 
2.	The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit the parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.	In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.  52 Pa. Code §5.94(a).

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Petition for Leave to Withdraw Complaint of Mark Bosco filed by the Complainant at Docket No. C-2013-2355876 is granted.
 
2.	That the Formal Complaint filed by Mark Bosco at Docket No. C-2013-2355876 on March 14, 2013, is withdrawn.

3.	That the case at Docket No. C-2013-2355876 be marked closed.


Dated:	May 10, 2013					_________/s/____________________
							Kandace F. Melillo 
							Administrative Law Judge
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