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William Mallalieu 					:
							:
	v.						:		C-2013-2359584
							:
PECO Energy Company				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


On April 3, 2013, William Mallalieu filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PECO Energy Company (PECO or “the Company”), Docket Number C-2013-2359584.  In his formal Complaint, Mr. Mallalieu stated that charges for his “second electric meter are unfair because the second meter provides no customer advantage with single rate charges for all electricity used.”  Mr. Mallalieu further explained that because PECO ended off-peak service, he receives no advantage from his second meter and requested that the Commission re-evaluate the decision to allow PECO to charge customers for the second meter.  Mr. Mallalieu further stated that it would be cost prohibitive to have his two meters combined and that instead PECO should no longer be permitted to charge for the second meter.  Mr. Mallalieu attached a copy of his March, 2013 bill to his Complaint to show that he is being charged $1.75 per month for the second meter.

On April 26, 2013, PECO filed an Answer to Mr. Mallalieu’s Complaint.  In its Answer, PECO denied all material allegations in Mr. Mallalieu’s Complaint.  PECO stated that the elimination of the off-peak rate was approved by the Commission as part of PECO’s Default Service Program and Rate Mitigation Plan on June 9, 2009 at Docket Number P-2008-2062739.  PECO noted that the Commission approved the $1.75 rate as part of the 2010 Electric Rate Settlement at Docket Number R-2010-2161575 and that the Company is therefore operating under the basis of a Commission Order when charging the $1.75 rate.  PECO therefore requests that Mr. Mallalieu’s Complaint be dismissed.  PECO attached several exhibits to its Answer, including the Account Activity Statement for Mr. Mallalieu’s account and a decision of the Commission’s Bureau of Consumer Services addressing an informal complaint filed by Mr. Mallalieu regarding the same matter.

Also on April 26, 2013, PECO filed a Preliminary Objection in response to Mr. Mallalieu’s Complaint.  The Preliminary Objection was accompanied by a Notice to Plead.  In its Preliminary Objection, PECO averred that there are no genuine issues of material fact in Mr. Mallalieu’s Complaint and that PECO is therefore entitled to judgment as a matter of law.  PECO added that the Complaint is legally insufficient and should be dismissed because the Commission approved the $1.75 charge of which Mr. Mallalieu complains when it approved the 2010 Electric Rate Case Settlement.  PECO added that it submitted a Proof of Revenue as part of the rate case settlement demonstrating the necessity of the charge, how the company designs its rates and how the company proposed to obtain its revenue.  PECO added that the Commission approved PECO’s right to charge the $1.75 after extensive discovery, hearings and filing of testimony and the charge is now contained within the Company’s tariff.  PECO attached various exhibits to its Preliminary Objection and concluded that Mr. Mallalieu’s Complaint should be dismissed with prejudice as a matter of law.

Mr. Mallalieu’s Answer to PECO’s Preliminary Objection was due no later than May 9, 2013.  52 Pa. Code § 5.101(f)(1); see also, 52 Pa. Code §§ 1.12(a), 1.56(a)(1) and (b).  Mr. Mallalieu did not file an Answer.

On May 6, 2013, the Commission issued a Motion Judge Assignment Notice in this matter indicating that I had been assigned to resolve any issues which may arise during the preliminary phase of this proceeding.

PECO’s Preliminary Objection is now ready for disposition.  For the reasons discussed further below, PECO’s Preliminary Objection will be granted and Mr. Mallalieu’s Complaint dismissed.

FINDINGS OF FACT

1. The Complainant in this case is William Mallalieu.

2. The Respondent in this case is PECO Energy Company.

3. On April 3, 2013, Mr. Mallalieu filed a formal Complaint with the Commission averring that it is unfair that he is being charged $1.75 per month for a second meter that he no longer benefits from.

4. On April 26, 2013, PECO filed an Answer to Mr. Mallalieu’s Complaint stating that the Commission has approved its right to charge the $1.75 as part of a rate case settlement in 2010 which is now contained in the Company’s Commission-approved tariff and that Mr. Mallalieu’s Complaint should therefore be dismissed.

5. On April 26, 2013, PECO filed a Preliminary Objection arguing that Mr. Mallalieu’s Complaint should be dismissed because the Complaint is legally insufficient and there are no genuine issues of material fact because the Commission has approved PECO’s right to charge the rate which Mr. Mallalieu complains about.

6. Mr. Mallalieu did not file an Answer to PECO’s Preliminary Objection.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  PECO filed a Preliminary Objection arguing that Mr. Mallalieu’s Complaint is legally insufficient and should be dismissed.  The Commission’s Rules provide, in relevant part:

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a)(1)-(6).  In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code § 5.22(a)(4).

For purposes of disposing of the Preliminary Objection, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Mallalieu and should dismiss the complaint only if it appears that Mr. Mallalieu would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).

In addition, the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b).

		PECO’s Preliminary Objection will be granted.  Even when accepting as true all well pleaded materials facts, and every reasonable inference from those facts, Mr. Mallalieu’s Complaint does not raise a violation of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.  Mr. Mallalieu’s Complaint is therefore legally insufficient and should be dismissed as a matter of law because Mr. Mallalieu complains about a rate that has already been approved by the Commission.

In 2009, the Commission approved a settlement of PECO’s Default Service Program and Rate Mitigation Plan to establish rates, terms and conditions for PECO customers who do not take service from an alternative generation supplier to ensure that PECO’s customers have access to a reliable supply of generation and manage the transition from capped generation rates to market-priced rates.  Petition of PECO Energy Company for Approval of Its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739, Opinion and Order (entered June 2, 2009) at 2.  The settlement approved by the Commission contained a number of measures designed to aid in the development of retail competition and addressed issues related to the allocation of costs and the recovery of those costs.  Id. at 4.  The settlement included an agreement on specific tariff and rate design changes to implement the program that the Commission found to be in the public interest and consistent with the Commission’s rules and regulations as well as the Public Utility Code.  Id. at 9.  As PECO noted in its Preliminary Objection, the elimination of PECO’s off-peak rate was approved by the Commission as part of the settlement.

		Additionally, in approving a settlement of PECO’s 2010 rate case, the Commission approved the $1.75 rate for the customers who still have the second meter that measures the off-peak rate.  Pa. P.U.C., et al. v. PECO Energy Company – Electric Division, Docket Number R-2010-2161575, et al., Opinion and Order (entered December 21, 2010).  In its Order, the Commission approved numerous issues related to a number of PECO’s rates and charges in order to implement an increase in electric distribution and transmission revenues based on substantial evidence, including testimony from witnesses of multiple parties and a Proof of Revenues.  The Commission concluded that the rates, terms and conditions contained in the settlement were just, reasonable and in the public interest and in accord with the rules and regulations of the Commission and the Public Utility Code.  Id. at 29.  As PECO noted in its Preliminary Objection, the $1.75 customer charge is assessed for each off-peak meter at a customer’s property and is part of the monthly basic distribution charge to cover the costs for billing, meter reading, equipment and maintenance of that meter as part of the settlement of the 2010 rate case.

Significantly, PECO’s Commission-approved tariff specifically allows the Company to charge the $1.75 rate.  It is well settled that Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. P.U.C., 663 A.2d 281 (Pa. Cmwlth. 1995) (Penelec).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pa. P.U.C., 808 A.2d 1044 (Pa. Cmwlth. 2002); see also, Penelec, (requiring a finding that the tariff rate is unjust, unreasonable or discriminatory).  The rates set forth in a public utility’s tariff are the lawful rates of that public utility and a public utility may not charge any customer a rate different than what is set forth in its tariff.  66 Pa. C.S. §1303.  Mr. Mallalieu’s Complaint is also legally insufficient and should be dismissed because PECO is acting consistent with, not contrary to, its Commission-approved tariff.

The second meter is still appropriate even though the off-peak rate was eliminated if the second meter is still measuring electric usage at the Service Address.  If that is not the case for Mr. Mallalieu, he can have the second meter removed to avoid the $1.75 charge.  If Mr. Mallalieu determines that the cost to remove the meter is prohibitive, as he has averred in his Complaint, then that is his decision.  That does not, however, make the fact that PECO charges him for that second meter a violation of the Public Utility Code, a Commission Order or regulation or a Commission-approved Company tariff.

		Because PECO is permitted to charge the precise rate that Mr. Mallalieu complains of, Mr. Mallalieu has not averred any violation of the Public Utility Code, Commission Order or regulation or Commission-approved Company tariff.  In fact, PECO is acting consistent with, not contrary to, the Public Utility Code, Commission Orders or regulations or Commission-approved Company tariffs.  Even when viewing Mr. Mallalieu’s Complaint in the light most favorable to him and accepting as true all well pleaded facts in his Complaint, as well as every reasonable inference from those facts, Mr. Mallalieu has not alleged an act or thing done or omitted to be done by the respondent in violation of a statute which the Commission has jurisdiction to administer or of a regulation or order of the Commission.  Mr. Mallalieu’s Complaint is therefore legally insufficient.  PECO is entitled to judgment as a matter of law.  PECO’s Preliminary Objection will be granted and Mr. Mallalieu’s formal Complaint dismissed.

CONCLUSIONS OF LAW

1. Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

2. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: (i) lack of Commission jurisdiction or improper service of the pleading initiating the proceeding; (ii) failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter; (iii) insufficient specificity of a pleading; (iv) legal insufficiency of a pleading; (v) lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action; and (vi) pendency of a prior proceeding or agreement for alternative dispute resolution.  52 Pa. Code § 5.101(a)(1)-(6).

3. In order to be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code § 5.22(a)(4).

4. For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).

5. For purposes of disposing of preliminary objections, the Commission must view the complaint in this case in the light most favorable to the nonmoving party and should dismiss the complaint only if it appears that the nonmoving party would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).

6. The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b). 

7. Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. P.U.C., 663 A.2d 281 (Pa. Cmwlth. 1995).  

8. The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pa. P.U.C., 808 A.2d 1044 (Pa. Cmwlth. 2002).

9. The rates set forth in a public utility’s tariff are the lawful rates of that public utility and a public utility may not charge any customer a rate different than what is set forth in its tariff.  66 Pa. C.S. §1303.  

10. Even when viewing Mr. Mallaieu’s Complaint in the light most favorable to Mr. Mallalieu, and accepting as true all well-pleaded material facts, as well as every reasonable inference from those facts, Mr. Mallalieu has not raised a violation of any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to PECO charging $1.75 per month for his second meter and, therefore, Mr. Mallalieu’s Complaint is legally insufficient and PECO is entitled to judgment as a matter of law.

11. Mr. Mallalieu’s formal Complaint should be dismissed.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection filed by PECO Energy Company on April 26, 2013 at Docket Number C-2013-2359584 is hereby granted.

1. That the formal Complaint filed by William Mallalieu against PECO Energy Company at Docket Number C-2013-2359584 is hereby dismissed.

1. That this matter be marked closed.


Date:	May 14, 2013	______/s/______________________
		Joel H. Cheskis
		Administrative Law Judge
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