
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Moses Hoggard					:
							:
v.						:		F-2013-2352684
							:
PECO Energy Company	:



ORDER DENYING MOTION FOR JUDGMENT ON THE PLEADINGS
BUT GRANTING LIMITATIONS ON EVIDENCE


I.	BACKGROUND


		On February 27, 2013, Moses Hoggard (Mr. Hoggard or Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) at Docket No. F-2013-2352684 against PECO Energy Company (PECO, the Company, or Respondent).  The formal Complaint was a timely appeal from a Bureau of Consumer Services (BCS) decision (#3035615), dismissing the informal complaint based on 66 Pa. C.S. §1405(c) in that the balance included Customer Assistance Program (CAP) arrears.  

		In his formal Complaint, however, Mr. Hoggard did not specifically request a payment agreement.  Instead, he alleged that there were incorrect charges on his bill from February 2012 to the present in that PECO had refused to credit him for payments made.  He further claimed that he could support his allegations through invoices and receipts.  As relief, Mr. Hoggard wanted the Commission to review all his invoices and receipts and require PECO to correct the bill.  

		On or about March 19, 2013, PECO filed an Answer and New Matter, with a twenty (20) day Notice to Plead, alleging that Complainant’s current balance is $1,144.88, consisting entirely of Customer Assistance Program (CAP) arrears, and that the Commission has no jurisdiction to grant the Complainant another payment agreement.  In support of its argument, PECO cited to 66 Pa. C.S. §1405(c).  In addition, PECO claimed that Complainant had been granted several Company-issued payment agreements in the past, and had defaulted on all of them.  PECO also alleged that Complainant had been properly billed under the Company’s budget billing program.  In New Matter, PECO asserted that Complainant’s entire balance consisted of CAP arrears and that Complainant was not entitled to another payment agreement.  As relief, PECO requested that the formal Complaint be dismissed pursuant to 66 Pa. C.S. §1405(c). 

		On April 1, 2013, I issued a Prehearing Order which, inter alia, noted that PECO had filed New Matter with its Answer and directed the Company to file any preliminary motions based on admissions in New Matter no later than Wednesday, April 24, 2013. 

		Pursuant to 52 Pa. Code §§1.12(a), 1.56(b) and 5.63(a), Complainant’s reply to New Matter served by first class mail was due on April 11, 2013.  No answer was timely filed or received.

		On April 23, 2013, PECO filed a Motion for Judgment on the Pleadings (Motion), with a twenty (20) day Notice to Plead.  In its Motion, PECO stated that it had included facts in New Matter that Complainant’s entire balance of $1,144.88 consisted of CAP arrears, and the Complainant had not responded in a timely manner to New Matter.  PECO requested that the facts therein be deemed admitted, pursuant to 52 Pa. Code §5.63(b), and that the Complaint be dismissed, to the extent it requested a prohibited payment agreement on the CAP arrears, in accordance with 66 Pa. C.S. §1405(c).

		Pursuant to 52 Pa. Code §§1.12(a), 1.56(b), and 5.102(b), Complainant had until May 16, 2013, in which to file an answer to the Motion.  No answer was timely filed or received.  This matter is ready for a ruling.

  II.	DISCUSSION

The standard for granting a motion for judgment on the pleadings is set forth in 52 Pa. Code §5.102(d)(1).  As stated therein, judgment sought will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  

		The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

		In the instant case, the applicable pleadings show there is a genuine issue of material fact as Complainant has alleged that payments he made to PECO were not credited.  This constitutes a billing dispute and the Commission is not precluded from adjudicating billing disputes of CAP customers.  Since there is a genuine issue of material fact, the standard for granting judgment on the pleadings or summary judgment has not been met, and PECO’s Motion will be denied to the extent it requests Complaint dismissal.  

		However, PECO has established that there is no genuine issue of material fact that Complainant cannot be granted a payment agreement on the CAP arrears.  By his failure to respond to New Matter, Complainant is deemed to have admitted that his entire $1,144.88 balance consists of CAP arrears and, in accordance with 66 Pa. C.S. §1405(c), he cannot be granted a payment agreement on that balance.  I therefore will treat PECO’s Motion for Judgment on the Pleadings as a motion to limit the issues in this proceeding, pursuant to 52 Pa. Code §5.103.  As the presiding officer, I am authorized to impose limitations on the evidence as appropriate.  52 Pa. Code §5.403.  Complainant is not prejudiced by this treatment as he had the same time period (20 days) to respond to either a motion for judgment on the pleadings or a motion to limit evidence, and he failed to respond.  Complainant also failed to file a reply to New Matter. 

		Complainant has not requested a payment agreement in the instant case and therefore has not placed that matter at issue.  He will now, however, be precluded from introducing evidence as to a payment agreement or from requesting a payment agreement on his CAP balance, and one will not be granted to him.

		Respondent is reminded to provide exhibits to me and the other party for the May 24, 2013, hearing, so that they are received no later than one (1) week prior to the hearing.  I have received proposed exhibits from the Complainant.

III.	ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:

1.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company regarding the formal Complaint of Moses Hoggard at Docket No. F-2013-2352684 is denied to the extent it requests Complaint dismissal.
 
2.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company regarding the formal Complaint of Moses Hoggard at Docket No. F-2013-2352684 is granted to the extent it seeks to preclude the introduction of evidence on payment agreements as to CAP arrears.
 

Dated:	May 17, 2013					_____________________________
							Kandace F. Melillo 
							Administrative Law Judge
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