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OPINION AND ORDER 


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by PECO Energy Company (PECO) on January 4, 2013, seeking reconsideration of the Opinion and Order entered December 20, 2012 (December 2012 Order), in the above-captioned proceeding.  On January 15, 2013, Mari Jo Jensen (Complainant) filed an Answer to PECO’s Petition.  For the reasons stated below, we shall grant, in part, and deny, in part, PECO’s Petition.
History of the Proceeding

		On October 21, 2011, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO, in which she alleged that PECO was violating Section 75.13 of the Commission’s Regulations, 52 Pa. Code § 75.13, regarding the manner in which it calculates the end-of-year reimbursement for customer-generators with unused accumulated kilowatt-hours.  Formal Complaint at ¶ 4B.  Based on her reading of the Commission’s Final Omitted Rulemaking Order, Docket No. L‑00050174 (Order entered July 8, 2008) (Final Omitted Rulemaking Order), the Complainant was of the opinion that Section 75.13 of the Regulations requires that the compensation be calculated using a weighted average of the Price to Compare (PTC) rates that were in effect when the monthly excess generation was delivered to the Electric Distribution Company (EDC).  Formal Complaint at ¶ 5.  As relief, the Complainant requested that the Commission direct PECO to reimburse her and other similarly-affected customer-generators, consistent with the calculation established in Section 75.13 of the Commission’s Regulations.

		On November 23, 2011, PECO filed an Answer and New Matter (Answer), in which it denied that it was using an incorrect method to calculate the Complainant’s end-of-year compensation for being a renewable customer-generator with excess generation.  Answer at 1-2.  In its New Matter, PECO asserted that, although the Commission discussed using a weighted average generation and transmission rate to calculate a customer-generator’s end-of-year compensation in its Final Omitted Rulemaking Order, the applicable Regulations at 52 Pa. Code § 75.13 provide that EDCs shall calculate a customer-generator’s end-of-year compensation at the EDC’s PTC.  Id. at 5.  Accordingly, PECO maintained that it correctly calculated the Complainant’s end-of-year compensation in accordance with Commission-approved Regulations.  Id. at 6.

On February 28, 2012, PECO filed a Motion for Judgment on the Pleadings (Motion) requesting that the Complaint be dismissed with prejudice, or in the alternative, that the Complaint be dismissed without prejudice in order to allow the legal dispute to proceed as a petition for declaratory order.

In an Initial Decision, issued May 31, 2012, Administrative Law Judge (ALJ) Christopher P. Pell recommended that PECO’s Motion for Judgment on the Pleadings be granted, and that the Complaint be dismissed.  I.D. at 9.  In his Initial Decision, the ALJ found, inter alia, that PECO followed the Commission’s Regulations at 52 Pa. Code § 75.13(d) in using PECO’s PTC to calculate the end-of-year compensation for the Complainant’s excess generation.  The ALJ concluded that PECO was entitled to judgment as a matter of law.  Id. at 7-8.

The Complainant filed Exceptions to the Initial Decision on June 15, 2012, and PECO filed Replies to Exceptions on August 20, 2012.  In our December 2012 Order, we granted, in part, and denied, in part, the Complainant’s Exceptions, and modified the ALJ’s Initial Decision.  December 2012 Order at 9.  In the December 2012 Order, we found that, based upon the language in our Final Omitted Rulemaking Order, the proper interpretation of Section 75.13(d) is to use the weighted average PTC, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC when calculating compensation to net metering customers.  Id. at 8.  Accordingly, we modified the Initial Decision on this issue and directed that PECO recalculate the compensation due to the Complainant using the methodology set forth in our Final Omitted Rulemaking Order, and refund any monies due to the Complainant, within thirty days of the entry date of the December 2012 Order.  Id.  We also directed that PECO apply this recalculation, to the extent it is applicable, to all other similarly situated customers to whom it may apply, within thirty days after the entry date of the December 2012 Order.  December 2012 Order at 8, n.3, 9.

As noted, supra, PECO filed its Petition on January 4, 2013.  PECO endorsed its Petition with a Notice to Plead, advising the Complainant of the ten-day period to file a written response denying or correcting the Petition, pursuant to 52 Pa. Code § 5.572(e).  On January 15, 2013, the Complainant filed her Answer to PECO’s Petition.  By Order entered January 10, 2013, in the above-captioned proceeding, we acted to grant PECO’s Petition pending further review on, and consideration of, the merits.

Discussion

Legal Standards

We note that any issue that we do not specifically address herein shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by a party to our proceedings.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) (Rehearing) and 703(g) (Rescission and amendment of orders), 66 Pa. C.S. §§ 703(f) and 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982) (Duick):  

A petition for reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was said that “[p]arties . . . , cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against 
them . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.
 
56 Pa. P.U.C. at 559, citing Pennsylvania Railroad  Co. v. Pa. Public Service Commission, 179 A. 850 (Pa. Super. 1935).

		Additionally, a petition for reconsideration is properly before the Commission where it pleads newly discovered evidence that was not in existence or discoverable through the exercise of due diligence prior to the expiration of the time within which to file a petition for rehearing under the provisions of Subsection 703(g).  Id.  Accordingly, under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations that appear to have been overlooked or not addressed by the Commission. 

PECO’s Petition

In its Petition, PECO first expresses its belief that the ALJ properly decided the fundamental issue in this case by granting PECO’s Motion for Judgment on the Pleadings, dismissing the Complaint, and holding that the method PECO employed to compensate customer-generators for excess generation conformed fully to the Commission’s Regulation at 52 Pa. Code § 75.13(d).  Petition at 1.  According to PECO, “[t]he ALJ conducted the appropriate legal analysis and properly interpreted the Commission’s regulation in conformity with its plain language, as the rules of textual interpretation require.”  Id., citing 1 Pa.C.S. § 1903.  Thus, PECO requests that the Commission amend its December 2012 Order to reinstate the ALJ’s Initial Decision.  Petition at 1.

In the event the Commission does not grant PECO’s request to amend its December 2012 Order as described, supra, PECO asserts that the Commission must consider the time and cost involved for PECO to comply with the directives set forth in the December 2012 Order.  Accordingly, PECO requests that the Commission grant the following:
1) Additional time to comply with the Commission's directive to recalculate the compensation payable to customer-generators for excess generation they have delivered to PECO and “apply appropriate refunds.” December 20 Order, p. 9.; and

2) Recovery of Information Technology ("IT") costs necessary for upgrades to PECO's billing system – so that future compensation payable to customer-generators can be automatically rendered according to the Commission’s December 20 Order – through its 1307(a) Generation Supply Adjustment (“GSA”) cost recovery mechanism.

Id. at 2.

		In support of its request for additional time to recalculate the compensation due to customer-generators, PECO argues as follows:

While PECO will issue [the Complainant’s] refund with applicable interest within the thirty-day period, the remaining refunds cannot be performed simply by running a computer program and will take more time to complete.  PECO billing representatives must review and analyze the monthly billing data for each of the 1,758 accounts over the past four years to determine the months in which excess generation was delivered to PECO.  Thereafter, the appropriate refund amounts have to be manually calculated considering the rates in effect during the relevant period.  Finally, manual refunds will have to be posted to each of the 1,758 accounts and letters explaining the refunds will issue to all customers impacted.  Consequently, the calculations are highly labor intensive and time intensive and, in fact, PECO estimates that six months will be needed to perform the calculations and process the refunds to customer-generators based on those calculations.

Id. at 8.

		PECO avers that granting it the additional time to recalculate and process the refunds will not have a material adverse effect on the affected customer-generators because applicable interest will be included from the date the Final Omitted Rulemaking Order was issued (July 8, 2008) to the date the refunds are completed.  Id. at 2, 9.  Moreover, while PECO asserts that it will require six months to perform the required calculations and process the refunds to customer-generators, PECO indicates that it expects to be able to complete this process by May 31, 2013, the end of the current net metering year.[footnoteRef:1]  Id. [1: 		As set forth, supra, PECO stated that it intended to issue the Complainant’s refund with applicable interest within the thirty-day period prescribed in the December 2012 Order.  Petition at 9.] 


		With regard to its request to seek recovery of applicable IT costs, PECO states that it has been working to upgrade its billing system so that future end-of-year payments to customer-generators can be calculated automatically.  PECO estimates that these upgrades will cost approximately $500,000.  Id. at 8.  PECO avers that once it determines the actual costs for these upgrades, it intends to seek recovery of the costs through its GSA cost recovery mechanism, which is the Commission-approved mechanism for recovering all default service generation costs.  Id.

		PECO contends that reconsideration of the issues set forth in its Petition is proper and necessary because, at the time the December 2012 Order was issued, “the Commission did not have before it any indication of the work involved and the time required to recalculate compensation to PECO’s customer-generators using the method prescribed in that Order.”  Id. at 3.  Thus, PECO asserts that its Petition proffers new or novel arguments not previously considered, and presents matters which appear to have been overlooked or not addressed by the Commission, in satisfaction of the Duick criteria.  Id. at 2, 3.

Complainant’s Response

		In her Response, the Complainant questions PECO’s contention that it will require six months to recalculate the compensation due to the applicable customer-generators.  The Complainant requests that PECO be required to further explain and justify its request for additional time to perform the recalculation.  Response at 1.  The Complainant asserts that, based on spreadsheets she received from PECO documenting its methodology for calculating her end-of-year compensation, it should be a simple matter to modify such spreadsheets to accommodate the required recalculation, and should require much less time than PECO claims.  Id.  In addition, the Complainant states that she prefers that PECO perform the recalculation of her end-of-year compensation at the same time as it does so for all other similarly-affected customers, rather than within the originally-required thirty-day time period as PECO intended.  Id. at 2.

		The Complainant also questions PECO’s estimate of $500,000 for the costs relating to the upgrade of its billing system to allow future compensation to customer-generators to be calculated automatically.  The Complainant contends she saw nothing in the December 2012 Order that requires this calculation to be done automatically, and thus, such an expense would be incurred at PECO’s discretion.  The Complainant challenges PECO to provide the details of the necessary IT work, and why it will cost $500,000.  Id. at 2.  Based on her own calculations of her end-of-year compensation, the Complainant opines that it would cost PECO approximately $20,000 to perform these calculations manually for the 1,758 affected customers.  Thus, the Complainant asserts that “there is no justification to approve a $500,000 expenditure to automate the process.”  Id.

		Finally, the Complainant argues that the proper methodology for calculating the end-of-year compensation for customer-generators’ excess generation should have been obvious to PECO from the beginning.  Thus, the Complainant contends that a resolution of this issue should have occurred during her initial phone calls with PECO, rather than requiring “15 months of legalese arguments.”  The Complainant asserts that PECO provided no clear explanation for initially using a simple average rather than the required weighted average methodology, and questions “why PECO has fought this for so long.”  Id. at 3.  The Complainant also questions why she had to file a formal complaint in order for this matter to be resolved, and why the Commission did not act independently to enforce its regulation regarding the proper methodology for calculating the compensation for customer-generators.  Id. at 3-4.

Disposition

		We will first address PECO’s request that we amend our December 2012 Order to reinstate the ALJ’s Initial Decision regarding the proper methodology to be employed to calculate the compensation for customer-generators’ excess generation.  In support of this request, PECO simply argues that the ALJ “conducted the appropriate legal analysis and properly interpreted the Commission’s regulation in conformity with its plain language, as the rules of textual interpretation require.”  Petition at 1.  However, we have already stated in our December 2012 Order that we do not agree with the ALJ’s interpretation of the applicable Regulation at 52 Pa. Code § 75.13(d), and that the proper interpretation is to be found in the Final Omitted Rulemaking Order, where we stated:

. . .  the Commission is amending 52 Pa. Code § 75.13(d) such that, for any unused kilowatt-hours accumulated at the end of the annualized period, compensation to the customer-generator shall equal the price-to-compare rate, as defined in 52 Pa. Code § 54.182, which includes the retail generation and transmission components of the retail rate, and which consumers also utilize when choosing whether or not to obtain supply service from an EGS.  Since the EDC’s retail generation and transmission rates may fluctuate during a year, such compensation shall be calculated by using the weighted average generation and transmission rates, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC.  

Final Omitted Rulemaking Order at 20 (emphasis added).

		Thus, we find that PECO has provided no “new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission” in support of its request that we reinstate the ALJ’s Initial Decision on this matter.  Accordingly, we will deny the request.

		With regard to PECO’s request for additional time to recalculate the end-of-year compensation for all affected customer-generators, we agree with PECO that, at the time we issued our December 2012 Order, we did not have any details before us regarding the amount of work involved, or the time that would be required to perform the required recalculations.  Although the Complainant questions PECO’s assertions in this regard, we find that PECO has adequately supported its request for additional time, given the number of customers involved, the time period over which the calculations must be performed, and the manual nature of such calculations.  Furthermore, we agree with PECO that granting the additional time will not have a material adverse effect on the affected customers, since applicable interest, calculated from the date the Final Omitted Rulemaking Order was issued to the date the refunds are completed, will be included in the customers’ compensation.[footnoteRef:2]  Therefore, we will grant PECO’s request for additional time to perform the necessary calculations and issue the resulting end-of-year refunds to the affected customer-generators. [2: 		We note that the Complainant also agrees with PECO that “customers will not be prejudiced by the request for more time, for the exact reasons [PECO states] in the Petition.”  Response at 2.
] 


		As discussed, supra, PECO estimated that it would require six months to perform the required calculations and process the refunds to the affected customer-generators.  Accordingly, we will direct that PECO perform the required recalculation of the end-of-year compensation based on the weighted average PTC, and refund any monies due to all affected customer-generators, within six months of the entry date of the December 2012 Order, or by June 20, 2013.[footnoteRef:3] [3: 		As noted, supra, PECO indicated that it if its request for additional time was granted, it would be able to complete all refunds before the end of the current net metering year, or by May 31, 2013.  Petition at 2.  Based on its averments, we expect that PECO has taken the opportunity to proceed with the work of performing the required recalculation of the refunds, and will be able to complete this process by May 31, 2013 as it contends, or by the directed June 20, 2013 date at the latest.] 


		With regard to PECO’s request to seek recovery, through its GSA, of IT costs relating to the upgrade of its billing system, we note that Section 54.187(f) of our Regulations provides as follows:

A [Default Service Provider] shall use an automatic energy adjustment clause, consistent with 66 Pa.C.S. § 1307 and Chapter 75 (relating to alternate energy portfolio standards), to recover all reasonable costs incurred through compliance with the Alternative Energy Portfolio Standards Act (73 P.S. §§ 1648.1—1648.8).  The use of an automatic adjustment clause shall be subject to audit and annual review, consistent with 66 Pa.C.S. § 1307(d) and (e), regarding fuel cost adjustment audits and automatic adjustment reports and proceedings.

52 Pa. Code § 54.187(f).  Since the payment of the end-of-year compensation due to customer-generators is required pursuant to 52 Pa. Code § 75.13, any reasonable costs incurred to comply with this requirement may be recoverable under 52 Pa. Code § 54.187(f), as such costs would be incurred through compliance with the Alternative Energy Portfolio Standards Act.

		Although the instant proceeding is not the proper venue in which to evaluate the reasonableness of the IT costs PECO may incur to upgrade its billing system as it describes, there is nothing to prevent PECO from seeking to recover such costs through an appropriate future filing with this Commission, pursuant to 52 Pa. Code § 54.187(f).  Accordingly, we will grant PECO’s request to seek recovery, through its GSA, of any IT costs it may incur to upgrade its billing system so that future end-of-year payments to customer-generators can be calculated automatically.  In granting this request, we emphasize that we are making no determination, at this time, regarding the legitimacy or reasonableness of such costs, or whether a request for the recovery of such costs will be granted.  Such a determination must be based on a proper analysis of the facts and supporting data that PECO may provide to this Commission at the time it submits its request for whatever amount of cost recovery it may seek.

Conclusion

		For the reasons contained in the foregoing discussion, we shall grant, in part, and deny, in part, PECO’s Petition, consistent with this Opinion and Order;  THEREFORE,


IT IS ORDERED:

1.	That the Petition for Reconsideration of PECO Energy Company, filed on January 4, 2013, seeking reconsideration of the Opinion and Order entered December 20, 2012 in this proceeding, is granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That by June 20, 2013, PECO Energy Company shall recalculate the compensation payable to customer-generators pursuant to our Final Omitted Rulemaking Order at Docket No. L-00050174, and refund the appropriate amounts to the customer-generators, as set forth in our Opinion and Order entered December 20, 2012 in this proceeding.

		3.	That this proceeding at Docket No. F-2011-2270675 be marked closed.
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BY THE COMMISSION,

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  May 23, 2013
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