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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of James E. Creehan (Complainant) filed on January 26, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, which was issued on January 11, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by Duquesne Light Company (Respondent) on February 11, 2013.  For the reasons stated below, we will deny the Exceptions, to the extent consistent with this Opinion and Order, modify the Initial Decision and dismiss the Complaint.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 23, 2012, the Complainant filed a formal Complaint against the Respondent which alleged, inter alia, that his electric meter was malfunctioning and that his electric bills were high and incorrect for the months of December 2010 and January – March 2011.  As relief, the Complainant requested that he be made whole and that the Respondent be sanctioned.  On April 25, 2012, the Respondent filed an answer denying the material averments of the Complaint and requesting that the Complaint be dismissed after reasonable investigation and hearing.    

		On July 17, 2012, an initial telephonic hearing was held.  The Complainant appeared pro se and the Respondent was represented by counsel.  No testimony or evidence was presented.  The hearing was continued. 
 
           A further telephonic hearing was held on September 26, 2012.  The Complainant again appeared pro se and testified on his own behalf.  The Complainant called Marie Tamilia, an employee of the Respondent, as his only witness.  The Complainant offered six exhibits into evidence which were marked and admitted as Exhibit A through and including Exhibit F.  The Respondent, represented by counsel, called Marie Tamilia as its only witness.  The Respondent offered nine exhibits that were marked and admitted as Exhibit 1 through and including Exhibit 9.  The record consists of two transcripts of notes of testimony containing 96 pages and the Parties’ exhibits.  The record was closed on October 15, 2012.

	On January 11, 2013, the ALJ’s Initial Decision was issued.  The ALJ dismissed the Complaint in this proceeding, finding that the Complainant was attempting to relitigate the same issues that he raised in a prior complaint against the Respondent at Docket No. C-2011-2231294 (Prior Complaint).  As a result of that Prior Complaint, the Respondent had provided a $300 credit to the Complainant and filed a Certificate of Satisfaction with the Commission.  The Complainant did not file any objection to the Certificate of Satisfaction.  

In a letter dated January 14, 2013, addressed to Chairman Powelson, the Complainant requested a new hearing.  The Chairman forwarded this correspondence to the Secretary’s Bureau for inclusion in the record in this proceeding.  There was no indication that this document was served on the Respondent.  Consequently, the Secretary’s Bureau served this document on the Respondent.  The Respondent filed no response to this correspondence. 

On January 26, 2013, the Complainant filed Exceptions without the required original signature or a Certificate of Service.  Those deficiencies were timely corrected on February 7, 2013, as directed by Secretarial Letter dated January 31, 2013.  The Respondent filed Reply Exceptions on February 11, 2013.

By correspondence dated February 14, 2013, the Complainant alleged that the letter from the Secretary’s Bureau to the Respondent, transmitting the Complainant’s January 14, 2013 correspondence to Chairman Powelson, contained certain errors of fact.  It also objected to the Respondent’s Replies to Exceptions, which were allegedly filed late.[footnoteRef:1]  By correspondence dated March 19, 2013, the Complainant withdrew this objection. [1: 	 	Pursuant to our Regulations at 52 Pa. Code § 5.535, the Replies to Exceptions were due February 10, 2013.  February 10, 2013 was a Sunday.  The Respondent’s Replies to Exceptions were properly filed on the next business day, February 11, 2013.   52 Pa. Code § 1.12(a).] 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent. If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Hoyer made six Findings of Fact (I.D. at 2-3) and reached four Conclusions of Law (I.D. at 4-5).  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

After correctly noting that the Complainant bears the burden of proof in this proceeding, the ALJ found that the Complainant admitted that the current Complaint involves the same issues involved in the Prior Complaint.  I.D. at 3.  The ALJ also found that the Respondent had provided the Complainant with a $300 credit in that prior proceeding and filed a Certificate of Satisfaction.  The Complainant did not file any objections to the Certificate of Satisfaction.  Id. 

The ALJ then noted that Section 316 of the Public Utility Code (Code), 66 Pa. C.S. § 316, provides as follows:

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.  

I.D. at 4.

		The ALJ concluded that Section 316 of the Code effectively prohibits a complainant from raising issues previously decided by the Commission.  Further, when a certificate of satisfaction has been filed resolving a complaint, the ALJ concluded that the complainant is precluded from raising the same claims before the Commission a second time.  I.D. at 4, citing, Lorrie Reynolds v. PPL Electric Utilities Corp., Docket No. C‑2011-2255268 (Order entered January 5, 2012).  On that basis, the ALJ dismissed the Complaint with prejudice.

Exceptions

We initially note that several comments in the Complainant’s Exceptions assert “unethical” conduct on the part of counsel for the Respondent.  Exc. at 1, 2.  Those comments appear to have been withdrawn by the Complainant by letter dated March 19, 2013.  In addition, the Complainant’s Exceptions argue that the ALJ engaged in unethical conduct involving setting a hearing date.  Id.  Similarly, the Complainant’s request for a new hearing was based on the allegation that the ALJ was not “fair.”  Our review of the record in this proceeding fails to show any support whatsoever for those comments with regard to either Respondent’s counsel or the ALJ.  The Complainant’s request for a new hearing, and his Exceptions in this regard, to the extent not withdrawn, are rejected.  
  
The Complainant’s first Exception asserts that the ALJ erred when he stated that the Complainant filed his Complaint against the Respondent on March 22, 2012.  According to the Complainant, he filed his Complaint on March 22, 2011.  Similarly, the Complainant claims that the ALJ erred when he stated that the Respondent’s Answer was filed on April 25, 2012.  According to the Complainant, Respondent’s Answer was filed on April 11, 2011.  Exc. at 1.

The Respondent replies that the current Complaint clearly indicates that the Complainant verified and dated the Complaint on March 22, 2012.  In addition, the Respondent asserts that its Answer in this proceeding was filed on April 25, 2012.  The Respondent argues that the Complainant’s first Exception may be explained by reference to the prior complaint which was filed in 2011 at Docket Number C‑2011‑2231294 and settled on November 11, 2011.  R.Exc. at 1.

On review, we find that the Complainant sent the Complaint to the Commission under cover letter dated March 22, 2012.  However, according to our Regulations at 52 Pa. Code § 1.11(c), the date of filing is the date deposited in the United States mail as shown by the Postal Service’s stamp on the envelope.  The date stamped is March 23, 2012.  We will modify the Initial Decision, accordingly, but we will not reverse the Initial Decision on this basis.

The Complainant’s second Exception (in addition to alleging unethical conduct, disposed of above) argues that the ALJ erred by stating that the Complainant called Marie Tamilia as a witness.  The Complainant argues that Marie Tamilia was the Respondent’s witness, although the Complainant did question her.  Exc. at 1.

The Respondent argues that the transcript of the hearing clearly reveals that the Complainant called Marie Tamilia to testify as part of the Complainant’s case.  Thereafter, the Respondent also called Marie Tamilia to testify as part of the Respondent’s case.  R.Exc. at 2.

The transcript in this proceeding does indicate that the Complainant called Marie Tamilia as a witness.  Tr. 44-46.  It appears that the Complainant may not have realized that by calling Ms. Tamilia to testify before the Respondent, she became his witness for that period of time regardless of her role in the Respondent’s case later in the hearing.  In any event, the ALJ did not err in his statement and this Exception is denied.

The Complainant’s next Exception argues that the ALJ erred when he stated that the Complainant had filed his Prior Complaint on March 17, 2011.  The Complainant argues that the Prior Complaint had been filed on March 17, 2011, but was rejected and re-filed on March 22, 2011.  Complainant’s Exc. at 2.  The Respondent asserts that the Commission’s records reveal that the Prior Complaint was verified and dated by the Complainant on March 14, 2011.  The Respondent argues further that the Commission’s record reveals that the Prior Complaint was filed with the Commission on March 17, 2011, and served on the Respondent on March 22, 2011.  R.Exc. at 2.

Our review of the record of the Prior Complaint reveals that the U.S. Postal Service stamped the envelope of the Prior Complaint on March 15, 2011.  Again, the Initial Decision will be modified to this extent, but we will not reverse the Initial Decision on this basis. 

Complainant’s next Exception argues that the Certificate of Satisfaction in the Prior Complaint “did not reflect the fact that we did not agree on a satisfactory settlement. . . .”  Exc. at 1.  The Respondent replies that the Certificate of Satisfaction which resolved the Prior Complaint was filed on November 11, 2011.  The Respondent argues further that the Complainant was served with a copy of the Certificate of Satisfaction and was notified of his right to object in writing.  Since the Complainant failed to file any objections to the Certificate of Satisfaction, the Prior Complaint proceeding at C-2011-2231294 is deemed settled and the Complainant satisfied with the result.  R.Exc. at 2.

In this proceeding, the Respondent introduced its Exhibit 9, which is a copy of the Certificate of Satisfaction filed in the Prior Complaint.  Respondent’s Exhibit 9 was admitted into the record in this proceeding.  Tr. 68.  That Certificate of Satisfaction clearly states that the Parties were able to reach a settlement in the Prior Complaint; that the Complainant acknowledged that his complaint was satisfied; and that no further Commission action was necessary.  Respondent’s Exhibit 9 at 2.  In addition to the foregoing, the Certificate of Satisfaction provided the following notice to the Complainant, prominently placed and set forth in bold type face, all capital letters:

TO:  JAMES E. CREEHAN:
	TAKE NOTICE THAT COMMISSION REGULATION 5.24(c) PROVIDES THAT YOU HAVE THE RIGHT TO OBJECT IN WRITING TO THIS CERTIFICATION WITHIN 10 DAYS OF ITS SERVICE UPON YOU.

Respondent’s Exhibit 9 at 3.

		The Commission’s record at C-2011-2231294 reflects that the Complainant failed to file any objection or other adverse comment with regard to the Certificate of Satisfaction filed on November 11, 2011, within the ten-day period.  The next entry at that Docket is a letter dated January 30, 2012, from the Complainant to the Commission requesting assistance in filing a complaint against the Commission.  The final docket entry in that proceeding is a Secretarial Letter dated February 6, 2012, advising the Complainant, inter alia, that he had failed to object to the Certificate of Satisfaction within the ten-day time period and that the Prior Complaint proceeding was marked closed.  

		We will deny this Exception.  If the Complainant was not satisfied with his agreement with the Respondent, he could and should have objected to the Certificate of Satisfaction.  He did not do so and the Prior Complaint was properly closed.  It is too late now to challenge the Certificate of Satisfaction.

		The Complainant’s final two Exceptions assert that the allegations in the Prior Complaint are not the same as the allegations in the current Complaint.  Exc. at 1.  The Respondent argues that both the Prior Complaint and the current Complaint raise the same issues and, by virtue of the Certificate of Satisfaction filed in the prior proceeding, the Complainant is precluded from raising the same issues a second time.  R.Exc. at 3-4.

		The current Complaint in this proceeding alleges that there were incorrect charges on the Complainant’s bill and that the Complainant’s meter was malfunctioning “during a period in late December of 2010 and Jan. Feb. & Mar [sic] of 2011.”  Complaint at 7.  The Complainant further alleged that he was dissatisfied with meter testing charges.  Id.  A review of the Prior Complaint reveals that the Complainant alleged that there were incorrect charges on his bill and that the Complainant requested that his bill be revised “for the period my meter was malfunctioning.”  Prior Complaint at 6, 7.  

		In addition to the foregoing, during the evidentiary hearing on the current Complaint, the Complainant was asked by the Respondent’s counsel if the Prior Complaint and the current Complaint involved the same issues (Q prefaces questions by Respondent’s Counsel; A prefaces the answers by the Complainant):

 Q	Okay.  What I’m wondering is if these two complaints 	are really the same issue; is that fair?   

A	Naturally.  The genesis of the complaint, the over-	billing by Duquesne Light in a certain period, and that 	continues, and if I file a third one, it will be that issue. 

* * *

Q	Okay, so is it fair to say that my conduct is the only new issue?

A	No, there’s more.

Q	Okay.

A	I will have to develop it.  I can’t think of any right off.  The main issue is that you offered me a partial payment of $300 or that I was to pay for a replacement meter which is ludicrous on its face.  I took the $300 and told you that I intended to pursue the rest of the money – of my monies that were owed me.  That’s partly what’s new.

Tr. 40-42.

		In our view, the comparison of the allegations in the Prior Complaint to the allegations in the current Complaint, together with the above quoted testimony, clearly reveals that the Complainant is attempting to relitigate the same issues here that he raised in the Prior Complaint.  When questioned by the Respondent as to any new issues brought forth in this Complaint, the Complainant could provide none, other than to state that he was dissatisfied with the prior settlement and resolution.  The time for the Complainant to object to that resolution was within the ten-day period set forth in the Certificate of Satisfaction filed in that prior proceeding.  The Complainant cannot accept the prior settlement credit, fail to object and then file a second complaint to pursue the same claims.  Lorrie Reynolds v. PPL Electric Utilities Corp., Docket No. 
C-2011-2255268 (Order entered January 5, 2012).  This Exception is denied.

		The Complainant’s remaining Exception claims error in the ALJ’s finding that the Complainant failed to meet his burden of proof.  Given our discussion above, which has determined that the Complainant is barred from raising the same issues in the current Complaint that he raised in the Prior Complaint, we need not address this Exception.  

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions to the extent consistent with this Opinion and Order, modify the Initial Decision, consistent with this Opinion and Order, and dismiss the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of James E. Creehan are denied, to the extent consistent with this Opinion and Order.

2. That the request for new hearing filed by James E. Creehan is denied, consistent with this Opinion and Order.

3. That the Initial Decision of Administrative Law Judge Mark A. Hoyer is modified, consistent with this Opinion and Order.

4.	That the Complaint of James E. Creehan against Duquesne Light Company at Docket No. C-2012-2297124 is dismissed with prejudice.



5.	That this proceeding be marked closed.

[image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: May 23, 2013

[bookmark: _GoBack]ORDER ENTERED:  May 23, 2013
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