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This Initial Decision dismisses the Complaint of Robert W. Ellis for failure to carry the burden of proving that distribution rates contained in PECO’s Commission-approved tariff are unreasonable or that the notice PECO provided to customers regarding the increase to distribution rates was inadequate.


On August 11, 2011, Robert W. Ellis (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed a checkmark in the box marked “other” and wrote in the following explanation under the “state the facts of your complaint” section of the Complaint form:

PECO’s website in late 2010 and early 2011 stated that rate RH/OP customers will only experience about a 5% overall increase on January 1, 2011.  I noticed that my charges in early 2011 had increased substantially more than that.

On May 14, 2011 I sent an email to PECO stating that my variable rate RH and OP charges had increased by 17.8% and 27.9%, respectively, in January 2011 from December 2010.  On May 16, I received a response that there were no additional charges for rate RH/OP customers beginning January 1, 2011 and I should contact their customer care department.

I did so and did not receive a satisfactory response, so I filed an informal complaint (BCS ST# 002835888) on May 24, 2011.

I then received a letter from Penni Williams (Analyst, Customer Relations) dated May 25, 2011, requesting that I call her to “properly investigate your concerns”.  When we finally made contact in early June, she stated that most rate OP customers only had a hot water heater on rate OP and that the decrease in the fixed charge for those customers would offset the increase in the variable distribution rate.  I stated that rate OP allowed any appliance that was used exclusively on rate OP to be included and that I also had an electric dryer, plus a dehumidifier in the summer, and a supplementary heater in the winter.  And then she confirmed that was why my charges increased so much, but that PECO would not do anything to resolve the issue because their tariff had already been approved.

I submit that PECO’s tariffs beginning January 1, 2011, and continuing through the summer of 2011, have not followed their statements that rate RH and OP customers would only experience about a 5% increase.  Had I realized that their tariff requests would have resulted in an average of an over 20% increase in my bills, I would have filed a formal complaint on their rate increases for 2011.  Their public statements effectively deceived at least some of their customers, including me. 

The basic problem is in PECO’s changes to their distribution rate for both rate RH and rate OP customers.  On their web page “How do these changes affect RH/OP Rates”, as late as July 8, 2011, when stating the effect of the changes in rates on January 1, 2012 and 2013, they state “PECO’s discount on our charges to deliver electricity to you will remain”.

But they have already violated that promise in their 2011 tariffs.  In the second quarter of 2011, PECO’s distribution rate/kwh for rate R customers was $.0596.  That same rate was in effect for rate OP customers.  There was no discount!  In addition, although rate RH customers received a discounted rate of $.0402 during the winter months, they paid the full rate R rate of $.0596 during the summer months.
Next, let’s compare the distribution rates that were in effect during the second quarters of 2010 and 2011.

For rate RH (winter):

2010 1st 600 kwh:
$.0498/kwh

2011 1st 600 kwh:
$.0402/kwh

Savings in 2011:
$.0096/kwh

2010 addl. Kwh:
$.0240/kwh

2011 addl. Kwh: 
$.0402/kwh

Increase in 2011:
$.0162/kwh

Net effect:

If you use less than 956 kwh/month you save money in 2011; otherwise you pay more.

What PECO did for 2011 was lower the rate for the first 600 kwh by less than 20%, but raise it for addl. kwh by 67.5%!

In my case, the only “winter” months (October to May) where my rate RH usage is usually under 956 kwh are October and May.  The peak month usage is typically over 2000kwh.  Thus, for my average “winter” month, I am paying a lot more for “distribution” in 2011.  And I suspect that most people that have rate RH do so because they have high electric usage in the winter, so most of them are probably paying a lot more for “distribution” in 2011 as well.  Again I ask: Where is the promised discount on delivery charges?

For rate OP:

2011 all kwh:

$.0404/kwh

2011 all kwh:

$.0596/kwh

Increase 2011:

$.0192/kwh

Net effect:

Because PECO decreased the monthly Customer charge from $4.65 in 2010 to $1.75 in 2011, if you use less than 152 kwh/month in 2011 you save money; otherwise you pay more.

In my case, going back to December 2001, I didn’t have even one month where my usage was less than 152 kwh.  And during the coldest winter months I can peak at 800-1000 kwh or more.  I will admit that my winter usage may be higher than the average rate OP customer, but I can’t imagine that those with both a hot water heater and electric dryer on rate OP wouldn’t exceed 152 kwh/month.  And again, I ask:  Where is the promised discount on delivery charges?

As relief, the complainant requested the following:

Since PECO stated to their rate RH/OP customers that they would only experience about a 5% overall increase on January 1, 2011, they should be required to refund any excess above that percentage customers had to pay because of PECO’s 2011 tariffs.

In addition, they should be required to adjust their distribution rates for rate RH/OP customers in future tariffs to reflect a discount from their rate R tariffs that is commensurate to the discounts that applied in 2010 because they stated that their discount on their charges to deliver electricity will remain.



On September 1, 2011, respondent filed an Answer and New Matter (Answer).  In the Answer, PECO denied that its PUC-approved rate increases are improper and also denied that it has violated its tariffs.  Additionally, PECO denied that it informed customers that they would only receive a 5% overall increase on January 1, 2011.  PECO indicated that the phase-out of its residential electric heat rate and off-peak rate was approved by the Commission as part of PECO’s Default Service Program and Rate Mitigation Plan at Docket No. P-2008-2062739.  In addition, PECO maintained that to the extent that the complainant is challenging PECO’s distribution rates, the Commission approved its rates on December 16, 2010 and are therefore lawful, just and reasonable.  



As New Matter, PECO explained that pursuant to the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S.A. § 2801 et seq. (the Competition Act), which allows customers to buy generation from licensed alternative suppliers by unbundling generation from transmission and distribution, it developed the DSP program for the period January 1, 2011, through May 31, 2014, to establish the rates, terms and conditions for those customers who do not take service from alternative electric generation suppliers or whose contracted generation is not delivered to ensure that default service customers have access to a reliable supply of generation and to help them manage the transition from capped rates to market-priced rates that was to occur on January 1, 2011.  This plan, at Docket No. P-2008-2062739, included a proposal to phase-out the residential heating and off-peak rates.  As modified by a settlement agreement reached by the parties, the DSP program was approved by the Commission by Opinion and Order entered June 2, 2009 (2009 DSP Order).  PECO further alleged that the Commission is without jurisdiction to establish generation rates, and therefore the Complaint must be dismissed for legal insufficiency.  PECO also asserted that as the Commission-approved rates are presumed to be just and reasonable pursuant to 66 Pa.C.S.A. § 316, and as complainant alleged no change in circumstances that would allow the complainant to overcome the presumption, the Complaint must be dismissed for legal insufficiency.  Finally, PECO listed the steps it has taken to inform residential customers of the phase-out of Rates RH and OP, and steps that can be taken by customers to address their energy costs.  PECO’s Answer was endorsed with a Notice to Plead.



On September 21, 2011, the complainant filed a response to PECO’s New Matter.  In his response, the complainant responded by again indicating that the literature PECO distributed to customers in 2010 and 2011, as well as the information on PECO’s website, did not properly describe the distribution rate changes that took place in January 2011.  The complainant further responded that the increase in his monthly bills after the increase in January 2011 constituted a significant change in circumstances.  Additionally, the complainant responded that he is not challenging PECO’s phase-out of the residential heating and off-peak generation and transmission rates, rather, that he has alleged sufficient legal reason for challenging the changes to the residential and off-peak distribution rates that were instituted beginning in January 2011.



By Hearing Notice dated December 9, 2011, an initial hearing was scheduled for February 10, 2012, and the case was assigned to me.  

On January 31, 2012, PECO filed and served a Motion for Judgment on the Pleadings (Motion), asserting that the Complaint should be dismissed for legal insufficiency pursuant to 52 Pa.Code § 5.102(a).  Attached to the Motion were (1) PECO Exh. 1, Mr. Ellis’ Complaint, including attachments; (2) PECO Exh. 2, PECO’s Answer and New Matter; and (3) PECO Exh. 3, Mr. Ellis’ response to PECO’s New Matter.  PECO’s Motion was endorsed with a Notice to Plead.

On February 3, 2012, I issued an Interim Order cancelling the hearing pending resolution of the Motion for Judgment on the Pleadings filed by PECO Energy Company.

On February 16, 2012, the complainant filed a response to the Motion.  In his response, the complainant indicated that he is requesting “that PECO be required to adjust their distribution rates for rate RH/OP customers … to reflect a discount from their rate R tariffs that is commensurate to the discounts that applied in 2010.” (emphasis in original).

By Order Granting In Part PECO’s Motion for Judgment on the Pleadings dated June 6, 2012, I granted PECO’s Motion in part and dismissed the issue raised by the complainant regarding the phase out of Rates RH and OP.  I ordered that a hearing be scheduled to address the remaining issues raised in the Complaint, including the complainant’s challenge to PECO’s distribution rates, as well as his challenge to the adequacy of PECO’s notice to customers regarding the changes to its distribution rates.  

By Hearing Reschedule Notice dated August 14, 2012, an initial hearing was scheduled for September 25, 2012.

On September 12, 2012, PECO filed a Motion for Continuance of the September 25, 2012, hearing due to the unavailability of Scott Naeumann, its key witness.  Mr. Ellis did not object to PECO’s Motion, which I granted in my Order Granting Motion for Continuance dated September 25, 2012.

By Hearing Cancellation/Reschedule Notice dated September 25, 2012, the initial hearing was rescheduled for November 1, 2012.



The hearing convened as scheduled on November 1, 2012.  Complainant appeared pro se and testified.  Complainant offered five exhibits which were all admitted into the record.  Respondent appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Scott Naeumann, a Senior Rates Engineer.  Respondent offered sixteen exhibits which were all admitted into evidence.



The Record in this case consists of a 69 page transcript and twenty-one exhibits.  The record in this case closed on December 19, 2012 when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Robert W. Ellis.
2. The respondent in this proceeding is PECO Energy Company.
3. The complainant resides at 2823 Flowing Springs Road, Birchrunville, Pennsylvania, 19421 (service address).  Tr. 7, 34.

4. The complainant has received electric service from the respondent under Rates RH  (residential heating) and OP (off-peak) since 1983.  Tr. 33, 35.

5. In March 2010, PECO requested approval from the Pennsylvania Public Utility Commission (Commission) to increase electric delivery rates beginning on January 1, 2011.  Comp. Exh. 1.

6. The complainant did not file a complaint when PECO filed its request to increase base rates in 2010.  Tr. 10-11.

7. In December 2010, the Pennsylvania Public Utility Commission approved an increase to PECO’s distribution rates.  Tr. 37.  

8. Regarding the pending distribution rate increase, PECO advised its customers in December 2010 that “the effect of all these changes on PECO electric customers will be price increases of about 5 percent,” and that “for the typical residential electric customer, the increase is about $5 per month.”  PECO based this information on an average of its 1.6 million customers.  Tr. 11, 46; Comp. Exh. 1

9. A typical PECO customer is a customer who uses approximately 500 kWhs per month.  Tr. 54-55; PECO Exh. 11.

10. Following Commission approval of PECO’s request to increase distribution rates, the fixed distribution charge for Rate RH increased from $5.31 to $7.25 beginning on January 1, 2011 and decreased to $7.20 beginning on January 1, 2012.  Summer month distribution rates under PECO’s Rate RH increased from $0.0498 per kWh for the first 500 kWhs used and $0.0570 for each additional kWh used to $0.0596 for all kWhs used effective January 1, 2011, with an additional increase to $0.0600 for all kWhs used effective January 1, 2012.
  Winter month distribution rates under PECO’s Rate RH increased from $0.0498 per kWh for the first 600 kWhs used and $0.0240 for each additional kWh used to $0.0402 for all kWh’s used beginning January 1, 2011, with an additional increase to $0.0406 effective January 1, 2012.  Tr. 37-38; PECO Exh. 2, 8 and 9.

11. Following Commission approval of PECO’s request to increase distribution rates, the discount provided under Rate RH was only available in winter months (October through May).  The discount was approximately $.02 per kWh less than Rate R.  Tr. 39-40, 44.  

12. Following Commission approval of PECO’s request to increase distribution rates, the fixed distribution charge for Rate OP decreased from $4.65 to $1.75 beginning on January 1, 2011 and was still in effect as of January 1, 2012.  PECO’s variable distribution rate for Rate OP increased from $0.0404 per kWh to $0.0596 per kWh beginning on January 1, 2011, and increased again to $0.0605 per kWh beginning on January 1, 2012.  Tr. 45; PECO Exhs. 2 and 7.

13. Rate OP was designed for basic water heater customers.  Tr. 41, 57.

14. Pursuant to the Petition of PECO Energy Company for Approval of Its Default Service Program and Rate Mitigation Plan at Docket No. P-2008-2062739 (Commission Order entered June 2, 2009), PECO received permission from the Commission to begin phasing out the discounted generation prices offered to its Rates RH and OP customers in January 2012.  Tr. 42; Comp. Exh. 1.
15. On its website in 2011 and by letter dated October 18, 2011 to all Rate RH and Rate OP customers including the complainant, PECO advised that  it would be phasing-out the discounted generation prices offered to residential heating and off-peak customers, that the discount on the generation price would be reduced by half on January 1, 2012 and would end completely on December 31, 2012, that the changes would only affect the price these customers pay for the electricity they use, and that PECO’s discount on its charges to deliver electricity to RH and OP customers would remain.  The letter further advised that PECO was aware that these changes would impact customers, and advised of programs in place to assist customers in offsetting the impact of the changes to rates.  Tr. 12; Comp. Exh. 1, PECO Exh. 16.

16. Since the generation discount under Rate OP was being phased out, the fixed-distribution charge was reduced from $4.65 to $1.75 to offset the impact of the increase to the variable distribution rate.  The reduction of the fixed-distribution charge meant that a typical Rate OP customer using just a water heater would not have experienced an impact on their monthly bill.  Customers with more than a water heater connected to the Rate OP meter would experience a substantial increase on their bill.  Tr. 41, 45.

17. The complainant previously had a hot water heater, an electric dryer, a dehumidifier and a supplementary heater connected to his Rate OP meter.  Tr. 14, 20.

18. Following the Commission-approved changes to PECO’s Rates RH and OP, the complainant discovered that he was being charged more under Rate OP than Rate RH.  The complainant subsequently switched several appliances from his Rate OP meter to his Rate RH meter.  The complainant’s electric consumption has not changed.  Tr. 13.

19. The complainant regularly uses more than 500 kWh in a billing cycle, sometimes using in excess of 1,000 kWh, 2,000 kWh, and 3,000 kWh in a given billing cycle.  Tr. 22, 55; PECO Exh. 1, Comp. Exhs. 2, 4 and 5.

20. The complainant acknowledges that PECO has charged him for the electric service he has used in accordance with its Tariff.  Tr. 8-9, 14.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



In the present case, the complainant challenged PECO’s distribution rates under Rates OP and RH.  He is requesting that the Commission order PECO to adjust their distribution rates for Rates RH and OP customers to reflect a discount from their Rate R tariff that is “commensurate to the discounts that applied in 2010.”  The complainant is also challenging the adequacy of PECO’s notice to customers regarding the changes to its distribution rates.

Pennsylvania courts have repeatedly held that tariff provisions previously receiving Commission approval are prima facie reasonable.  See Zucker v. Pennsylvania Pub.Util.Comm’n, 401 A.2d 1377, 1379, (Pa. Cmwlth. 1979).  The reasonableness of rates is an administrative or factual question.  Id. at 1381.  Where a customer complains concerning an existing rate, a strong presumption exists that the Commission-approved rates are just and reasonable.  Popowsky v. Pennsylvania Pub.Util.Comm’n, 669 A.2d 1029, 1037 n.14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 706 A.2d 1197 (Pa. 1997).  The burden is upon the customer to prove the charge is no longer reasonable by demonstrating “recent significant changes in circumstances in the interim.”  Zucker, 401 A.2d at 1379-80; Schellhammer v. Pennsylvania Pub.Util.Comm’n, 629 A.2d 189 (Pa. Cmwlth. 1993).  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.  Id.  A party seeking to evade the effect of an existing tariff provision “carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render application of the tariff provision unreasonable.”  Shenango Twp. Bd. of Supervisors v. Pennsylvania Pub.Util.Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996).  A customer cannot establish a case merely by stating his personal beliefs or by posing questions without offering concrete proof.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  The Mid-Atlantic Power Supply Association v. Pennsylvania Public Utility Commission, 746 A.2d 1196, 1200 (Pa. Cmwlth. Ct. 2000); see also Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808C0001 (order adopted March 2, 2000, entered March 3, 2000).

The complainant argued that PECO should be required to adjust their distribution rates, in part, because his monthly electric bills increased significantly more than the 5%/$5.00 per month that PECO assured its customers would be the extent of the impact of the distribution rate increase.  Specifically, the complainant found the following language, provided by PECO in the fall of 2010, to be inadequate regarding the impact customers would experience as a result of the distribution rate increase:

The effect of all of these changes on PECO electric customers will be price increases of about 5 percent.  For the typical residential electric customer, the increase is about $5 more per month.

Comp. Exh 1.  The complainant argued that this notice was inaccurate since he experienced an increase in monthly distribution charges greater than 5 percent.

Additionally, the complainant argued that PECO should be required to adjust their distribution rates because, contrary to PECO’s assurances that discounts remained under Rates RH and OP during the phase-out of these rates, he did not experience a discount on his monthly bills.  Specifically, the complainant challenged the accuracy of information supplied by PECO on its website in 2011 and by mailer issued to him on October 18, 2011 where PECO advised that the phase-out of Rates RH and OP “will affect only the price you pay for the electricity you use,” and that “PECO’s discount on our charges to deliver electricity to you will remain.”  The complainant argued that this statement was deceptive because he did not experience any discount on his bills for electric distribution.

Regarding PECO’s information about the approximate 5%/$5.00 increase, PECO’s witness explained that PECO has approximately 1.6 million customers, approximately 1.2 million of whom are Rate R customers and approximately 400,000 of whom are Rate RH customers.  PECO computed the “average increase” based on its 1.6 million customer base as a whole, not by individual rate class.  PECO’s witness explained that the “typical residential electric customer” refers to the typical average residential customer, or Rate R customer, and that the typical PECO residential customer uses approximately 500 kWhs per month.  PECO maintained that the complainant cannot be considered a typical residential electric customer because of his high monthly electric usage.  

PECO’s witness further responded that, although the Commission approved the phase out of Rates RH and OP
 and also approved its request to increase distribution rates, 
 discounts did remain.  Regarding Rate RH, PECO’s witness explained that following Commission approval of PECO’s request to increase distribution rates, the discount provided under Rate RH was still available, albeit only during winter months (October through May).  The discount was approximately $.02 per kWh less than Rate R.  Regarding Rate OP, PECO’s witness explained that PECO reduced the OP fixed distribution charge from $4.65 to $1.75 so that a typical Rate OP customer using just a water heater would not have experienced an impact on their monthly bill.  PECO’s witness explained that customers with more than a water heater connected to the Rate OP meter (such as the complainant) would experience a substantial increase on their bill.
According to the complainant, the complainant’s bills, as well as his account statements, he uses far more than 500 kWhs per month, sometimes using in excess of 1,000 kWhs, 2,000 kWhs and 3,000 kWhs in a given billing cycle.  (Comp. Exhs. 2, 4 and 5; PECO Exh. 1).  Clearly, the complainant is not a typical customer.  Although the explanation provided by PECO describing how the increase to distribution rates might impact a typical customer was not representative of the impact that the increase actually had on the complainant, I do not find it to be misleading as it was meant only to be a point of reference for PECO’s customers.  It was not meant to be a guarantee of the impact that the increase in distribution rates would have on each individual PECO customer.  Moreover, the complainant should realize that his high electric usage, coupled with the phase-out of Rates RH and OP, contributed significantly to the increase in his PECO electric bills.  

Regarding the statement by PECO on its website and in the mailer indicating that “PECO’s discount on our charges to deliver electricity to you will remain,” it is important to remember that, according to testimony provided at the hearing and documents included in the record by both the complainant and PECO, this statement was made subsequent to the Commission’s approval of the increase to PECO’s distribution rates.  Clearly, this does not refer to the discounts that existed prior to the distribution rate increase that went into effect on January 1, 2011.  It instead refers to the discounts remaining under Rates RH and OP that were approved by the Commission following PECO’s 2010 base rate case.  As explained by PECO’s witness, at that time there was still a $.02 per kWh discount on the variable distribution charge from Rate R under Rate RH, while the Rate OP fixed distribution charge was reduced from $4.65 to $1.75 to offset the impact of the increase to the variable distribution rate.  Again, the record demonstrates that the complainant’s high monthly electric usage prevented him from experiencing the discounts that remained under these rates while they were being phased out.  

Upon review of the record, there do not appear to be any circumstances presented by the facts in this case which would render the application of the distribution rates under PECO’s Commission-approved tariff to the complainant unreasonable.  While it is clear that the Commission-approved increase to PECO’s distribution rates (along with the phase out of Rates RH and OP) caused the complainant to experience an increase in his bills, it is equally clear that his high monthly kWh usage also contributed to the significant increase in his electric bills.  The complainant did not offer anything to demonstrate that the distribution rates that PECO charged him for electric service were, or are, unreasonable.  Moreover, by the complainant’s own admission, PECO billed him properly and in accordance with its tariff.  

It is also important to note that public utilities are permitted by law to adjust their distribution rates when the increase can be properly justified in a rate proceeding before the Commission.  Indeed, the OP and RH tariffs at issue in this proceeding were approved in the context of a proceeding before the Commission in which the interests of residential consumers and many others were represented and considered by the Commission.
 



The complainant failed to establish a prima facie case.  The complainant failed to provide evidence to demonstrate that the increase to PECO’s distribution rates under Rates RH and OP is unreasonable or that PECO provided inadequate notice to customers regarding the effect the pending rate increase would have on customers.  Although the complainant argued that, contrary to PECO’s representations, no distribution rate discount remained under Rates RH and OP, PECO demonstrated that discounts did remain under each rate class.  Moreover, while it is clear that PECO advised customers that the average customer would see an increase of approximately 5% or $5 in their monthly bills, PECO presented evidence to establish that an average customer uses approximately 500 kWh per month, and that the complainant’s usage history demonstrates that he is not an average customer.  The complainant did not offer evidence to rebut PECO’s evidence.



 Accordingly, the complainant’s Complaint is denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Tariff provisions previously receiving Commission approval are prima facie reasonable.  See Zucker v. Pennsylvania Pub.Util.Comm’n, 401 A.2d 1377, 1379, (Pa. Cmwlth. 1979).  

4. Where a customer complains concerning an existing rate, a strong presumption exists that the Commission-approved rates are just and reasonable.  Popowsky v. Pennsylvania Pub.Util.Comm’n, 669 A.2d 1029, 1037 n.14 (Pa. Cmwlth. 1995), rev’d in part on other grounds, 706 A.2d 1197 (Pa. 1997).

5. The burden is upon the customer to prove the charge is no longer reasonable by demonstrating “recent significant changes in circumstances in the interim.”  Zucker, 401 A.2d at 1379-80; Schellhammer v. Pennsylvania Pub.Util.Comm’n, 629 A.2d 189 (Pa. Cmwlth. 1993).  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.  Id.

6. Complainant has not sustained his burden of proof.  

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Robert W. Ellis against PECO Energy Company at Docket No. C-2011-2256958 is denied; and
2. That the Secretary’s Bureau shall mark Docket No. C-2011-2256958 as closed.

Date:
    May 17, 2013          

/s/







Christopher P. Pell



Administrative Law Judge

� 	Although the January 1, 2012 increase was listed as $0.0060 in PECO Exh. 2, PECO’s witness testified that this was an error and that the correct rate was $0.0600 per kWh used.  


� 	Petition of PECO Energy Company for Approval of Its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739 (Commission Order entered June 2, 2009).


� 	Pa.PUC v. PECO Energy – Electric Division, Docket No. R-2010-2161575 (Commission Order entered December 21, 2010).


� 	Id. 
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