BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Leo Z. Tarr						:
							:
	v.						:		C-2012-2325267									:
Duquesne Light Company				:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


On September 14, 2012, Leo Z. Tarr (Mr. Tarr or Complainant) filed a Formal Complaint (Complaint) with the Public Utility Commission (Commission) against Duquesne Light Company (Respondent).  According to the Complaint, Mr. Tarr is a customer of Duquesne Light.  His electric utility service was terminated then re-established.  When he reapplied for service, Mr. Tarr alleges, inter alia, that he was informed by Duquesne Light he would be required to pay $1,956 in order to reinstate service.  Mr. Tarr alleges that he does not owe Duquesne Light $742 for service provided to his previous address, 3131 Vernon Avenue, Pittsburgh, Pennsylvania 15227.  He disputes his monthly bill dated November 15, 2011 in the amount of $650.60 and his bill dated December 15, 2011 in the amount of $374.32 for service provided to his current address.  Also, Mr. Tarr alleges that he paid a security deposit in the approximate amount of $250 before service was initiated at his previous address and that he should be credited this amount.  On October 10, 2012, Respondent filed an Answer denying the material allegations in the Complaint and requesting that the Complaint be dismissed.

A Telephonic Hearing Notice was mailed to the parties on November 29, 2012.  That same day, I issued a Prehearing Order which set forth applicable procedures for submission of exhibits, requests for continuances, issuance of subpoenas, and burden of proof.  Respondent requested a continuance which was granted.  A Hearing Cancellation/Reschedule Notice was mailed to the parties on December 14, 2012, rescheduling the telephonic hearing for Tuesday, January 15, 2013, at 10:00 a.m.  The initial telephonic hearing was held as scheduled.  Complainant appeared pro se.  Respondent was represented by Jennifer L. Allison, Esquire.  The parties jointly moved for a continuance at the hearing and the request was granted.   

A Further Telephonic Hearing was held on Thursday, February 7, 2013.  Complainant appeared pro se and testified on his own behalf.  He offered four exhibits that were marked and admitted as Exhibit A, B, C and E.  Respondent was represented by Jennifer L. Allison, Esquire.  Respondent presented the testimony of one witness, Debra Brown.  Respondent offered 6 exhibits that were marked and admitted as Exhibit 1 through and including Exhibit 6.  One exhibit was marked and admitted as ALJ Exhibit 1.  The transcribed hearing record consists of two transcripts containing 67 pages.[footnoteRef:1]  The record closed by Interim Order dated March 5, 2013.    [1: 	 The transcript of the Initial Telephonic Hearing held on January 15, 2013 contains 12 pages.  The transcript of the Further Telephonic Hearing held on February 7, 2013 contains pages 13-67.   ] 


FINDINGS OF FACT

		1.	Complainant, Leo Z. Tarr, resides at 1123 Lakewood Avenue, Pittsburgh, Pennsylvania 15220 (Lakewood Avenue address).  He purchased the home on January 20, 2011. (Tr. 19-20).  
 
		2.	Complainant resided at 3131 Vernon Avenue, Pittsburgh, Pennsylvania 15227 (Vernon Avenue address) from August 2006 until April 2011 (Tr. 20).  

		3.	Respondent, Duquesne Light Company, provided electric service to Complainant at both properties.  Complainant received electric service at the Vernon Avenue address from August 8, 2006 through April 1, 2011 (Acct. No. 3001460263001).  He received service at the Lakewood Avenue address from January 21, 2011 through June 28, 2012 (Acct. No. 3001460263002).  Complainant was the ratepayer on both accounts (Tr. 44; Complainant’s Ex. C, Respondent’s Ex. 2).

		4.	Complainant received concurrent electric service at both properties between January 21, 2011 and April 1, 2011 (Tr. 44; Complainant’s Ex. C, Respondent’s Ex. 2).

		5.	Duquesne Light did not require Complainant to pay a security deposit when he began receiving electric utility service at the Vernon Avenue address in August 2006 (Tr. 31-33; Respondent’s Ex. 1 and Ex. 3).

		6.	Duquesne Light required payment of a security deposit by Complainant before establishing concurrent electric service at the Lakewood Avenue address in the amount of $242.  This security deposit plus interest was credited to Complainant’s Lakewood Avenue account when service was terminated on June 28, 2012 (Tr. 45-49, 52; Complainant’s Ex. C; Respondent’s Ex. 5).

		7.	The final balance due for service provided to the Vernon Avenue address is $739.65.  The final bill was due April 25, 2011.  Duquesne Light sent Complainant a final bill.  Complainant did not pay the bill and it was sent to National Recoveries collection agency for recovery.  (Tr. 41-42, 54-55).

		8.	The final balance for service provided to the Vernon Avenue address was not transferred to Complainant’s account for service at the Lakewood Avenue address (Tr. 41‑42, 49-50).  

		9.	The final balance due and owing for Complainant’s account for service at the Lakewood Avenue address was $939.05 on June 28, 2012 (Tr. 53; Respondent’s Ex. 5).

		10.	On August 3, 2012, Compliant re-established electric service at the Lakewood Avenue address (Acct. No. 3001460263003).  He made a payment on his previous account for the Lakewood Avenue address (Acct. No. 3001460263002) on August 3, 2012 in the amount of $623.  The balance remaining in that account (Acct. No. 3001460263002) in the amount of $316.05 was transferred to the new Lakewood Avenue account (Acct. No. 3001460263003) on August 7, 2012 (Tr. 53-54; Respondent’s Ex. 5 and Ex. 6).  

		11.	Complainant’s bill for electric utility service provided to the Lakewood Avenue address dated November 15, 2011 was $650.60 (Tr. 22; Complainant’s Ex. C).     

		12.	Complainant’s bill for electric utility service provided to the Lakewood Avenue address dated December 15, 2011 was $374.32 (Tr. 22; Complainant’s Ex. C).    

		13.	Complainant admitted to using space heaters in November 2011 (Tr. 22).  

		14.	Complainant resides with his wife and two children (Tr. 24). 

DISCUSSION

The Public Utility Code, 66 Pa. C.S.A. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S.A. §332(a).

[bookmark: _GoBack]Complainant raises several issues in his Complaint.  First, Complainant claims he paid a security deposit when he established electric service with Duquesne Light at the Vernon Avenue address in August 2006 and he wants the security deposit credited to his current account balance.  Second, he claims that his bills dated November 15, 2011 and December 15, 2011 are too high and that he should not be responsible for the amounts shown on these bills.  And lastly, he contends that he should not be responsible for payment of the final balance listed for service to the Vernon Avenue address ($739.65) because he was never sent a final bill or notified that a balance was owed.    
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transp. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Security Deposit

		Complainant claims he paid a security deposit when he established electric service with Duquesne Light at the Vernon Avenue address in August 2006 and he wants the security deposit credited to his current account balance.  Complainant did not testify specifically what amount he allegedly paid Duquesne Light as a security deposit in August 2006.  Complainant also failed to introduce any documentary evidence such as a cancelled check, receipt or bank statement to prove he paid a security deposit.  

		Duquesne Light did not require payment of a security deposit in order to establish service at the Vernon Avenue address.  Duquesne Light produced documentary evidence that it did not require a security deposit from Complainant in August 2006 when his account for service was established.  Duquesne Light produced a copy of the Application for Electric Service for Residential Customers completed by Mr. Tarr in August 2006.  This document, which was admitted as Respondent’s Exhibit 1, clearly indicates that a deposit was specifically not required.  See Respondent’s Exhibit 1.  Duquesne Light also searched its electronic records of deposits maintained and introduced a document, Respondent’s Exhibit 3, indicating that Duquesne Light does not have any record of a security deposit for the Vernon Avenue address account (Acct. No. 3001460263001).  

Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).  Complainant has failed to meet his burden of proof.  Therefore, his claim that Duquesne Light required a security deposit for the Vernon Avenue address account (Acct. No. 3001460263001) and that he is entitled to a credit for the amount held is dismissed.   

High Bills
 
In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), the Commission outlined the guidelines for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that:  (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980); Bennett v. The Peoples Natural Gas Co., LLC, Docket No. C-2009-2122979 (Commission Opinion and Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C‑2010-2187197 (Commission Opinion and Order entered November 15, 2011).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than by direct evidence of some utility misfeasance.  Milkie v. Pennsylvania Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

If Complainant establishes a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.[footnoteRef:2]  If Complainant’s evidence is rebutted, the burden of going forward shifts back to Complainant, who must rebut the adverse party’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95. [2: 		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof always ultimately remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).] 


		In the instant case, Complainant failed to establish a prima facie case.  Complainant alleges his electric bills dated November 15, 2011 and December 15, 2011 were incorrectly high.  He did not offer any evidence of past usage for these two months, nor could he do so because the account for service was established less than a year before in January 2011.  Complainant did not offer any evidence of his usage pattern or changes in his usage pattern at the Further Hearing, although he did admit to using space heaters in his home in November 2011.  Tr. 22.  He testified that he resides with his wife and two children.  

Complainant’s testimony regarding the use of space heaters evidences the potential for the energy usage billed.  He did not complain about any meter readings at the Lakewood Avenue address before November 2011 or after December 2011.  Accordingly, Complainant’s claims that his bills for November 2011 and December 2011 were incorrectly high are dismissed for failure to meet the burden of proof.  

Final Balance from the Vernon Avenue Address

		Complainant claims he is not responsible for the final bill for service provided to the Vernon Avenue address in the amount of $739.65.  After service at that address ended, Duquesne Light mailed a final bill to the service address that was due on April 25, 2011.  Mr. Tarr did not pay this final bill.  He claims that he did not get a final bill and was not aware that a balance was owed.  I simply do not find this testimony to be credible.  Mr. Tarr used the electricity and is responsible for the final bill in the amount of $739.65.  He has failed to prove he is not responsible for the bill.  66 Pa. C.S. §332(a).    
CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant has the burden of proof.  66 Pa. C.S. §332(a).

		3.	Complainant failed to meet his burden of proof.

		4.	 Respondent has not violated any provision of the Public Utility Code, Commission regulations or any Commission Order.

ORDER

THEREFORE,

IT IS ORDERED:

1.	That the complaint filed by Leo Z. Tarr against Duquesne Light Company at Docket No. C-2012-2325267 is dismissed.
 
2.	That the Docket for this proceeding, Docket No. C-2012-2325267, be marked closed.



Date:  May 24, 2013								/s/			
								Mark A. Hoyer
								Administrative Law Judge
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