RE

COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE OF GENERAL COUNSEL

June 3, 2013

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

RE: Docket No. M-2013-2364201

Dear Secretary Chiavetta:

Enclosed for filing please find the Department’s Petition for Reconsideration and
Amendment of the May 23, 2013 Order, in the above-captioned matter.

I hereby certify that a copy has been sent to all parties of record as indicated by the

Certificate of Service.
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Nicolas Mertens
Assistant Counsel
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cc: Parties of Record
Mark J. Chappell, P.E., Chief, Utilities and Right-of-Way Section
Gerard Babinski, District Bridge Engineer, District 4-0
Joseph Strok, District Grade Crossing Engineer, District 4-0
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Bridge Structure where State Route 1025,

crosses over a single track of Canadian : Docket Number M-2013-2364201
Pacific Railroad (264 293 K) in Nicholson :
Borough, Wyoming County : Filed Electronically

PETITION FOR RECONSIDERATION AND
AMENDMENT OF THE MAY 23, 2013 ORDER

AND NOW, comes the Commonwealth of Pennsylvania, Department of Transportation
(“Department™), by and through its counsel, Gina M. D’ Alfonso, and submits the following in
support of its Petition for Reconsideration, pursuant to 52 Pa. Code § 5.572:

1. The name and address of your Petitioner is:
Commonwealth of Pennsylvania
Department of Transportation
Bureau of Project Delivery
P.O. Box 3362
Harrisburg, Pennsylvania 17105-3362
2. The name and address of Counsel for the Petitioner is:
Gina M. D’ Alfonso
Assistant Counsel In-Charge
Commonwealth of Pennsylvania
Department of Transportation
Office of Chief Counsel
P.O. Box 8212
Harrisburg, PA 1715-8212
3. On or about May 2, 2013, the Department notified the Pennsylvania Public Utility

Commission (“Commission”) of a safety concern of an above-grade highway-rail

crossing carrying State Route 1025 over a single track of Canadian Pacific Railroad

(DOT No. 264 293K) in the Nicholson Borough, Wyoming County.

4. On or about May 14, 2013, a field investigation and conference was held that the site of

the subject crossing.



5. On May 23, 2013, at a Public Meeting, the Commission issued an Order, infer alia,
directing that the Department, at its initial cost and expense, “provide any engineering
inspections and analysis necessary to determine the existing structural condition of the
subject bridge” and “provide any engineering study and analysis to determine the
feasibility and any remedial action to reopen the bridge safely to the public and report its
findings to the Commission.” Secretarial Letter and Opinion, 9 5 and 6, PUC Docket M-
2013-2364201, issued May 23, 2013. A copy of the Commission’s May 23, 2013 Order
has been attached hereto as Exhibit “A.”

6. The Department respectfully requests that the Commission reconsider its Order for the
reasons set forth below.

Count 1: Paragraphs Five (5) and Six (6), of the May 23, 2013 Order, are neither
“just and reasonable” nor supported by evidence.

7. Paragraphs One (1) through Six (6) are incorporated herein as if set forth at length.

8. The bridge is subject to a prior Commission Order issued on June 11, 1951, filed under
Commission Docket Number 76276. Application of the Dep’t of Highways, PUC Docket
No. 76276 (Commission Order, June 11, 1951). A copy of the Commission’s June 11,
1951 Order has been attached hereto as Exhibit “B.”

9. Paragraph Thirteen (13) of the June 11, 1951 Order reads:

That, upon completion of the improvement herein ordered and its opening
to public use, The Delaware, Lackawanna and Western Railroad
Company, at its sole costs and expense, furnish all material and do all
work necessary to maintain the substructure and superstructure of the
bridge, exclusive of the roadway paving thercon at the crossing above
grade, herein ordered altered.

10. Paragraph Fourteen (14) of the June 11, 1951 Order reads:

That, upon completion of the improvement herein ordered and its opening
to public use, Department of Highways, at its sole costs and expense,



11.

12.

13.

14.

13

16.

furnish all material and do all work necessary to maintain the remainder of
the improvement, including any drainage facilities installed in accordance
with this order and including the roadway paving located on the bridge at
the crossing above grade, herein ordered altered.
The prior order for the subject bridge clearly demonstrates that the bridge was both
owned and operated by The Delaware, Lackawanna, and Western Railroad Company, a
predecessor-in-interest to Canadian Pacific Railroad. Application of the Dep'’t of
Highways, PUC Docket No. 76276, pg. 2 (Commission Order, June 11, 1951). See
Greene Twp. Bd. of Supervisors v. Pa. P.U.C., 668 A.2d 615, 619 (Pa. Cmwlth. 1995)
(listing allocation factors, including “the party that owned and maintained the crossing™).
Paragraph Five (5) of the May 23, 2013 Order reads:
That Pennsylvania Department of Transportation, at its initial cost and
expense, within thirty (30) days of the issuance of this Order, provide any
engineering inspections and analysis necessary to determine the existing
structural condition of the subject bridge and report its findings to the
Commission.
Paragraph Six (6) of the May 23, 2013 Order reads:
That Pennsylvania Department of Transportation, at its initial cost and
expense, within ninety (90) days of the issuance of this Order, provide any
engineering study and analysis to determine the feasibility and any
remedial action to reopen the bridge safely to the public and report its
findings to the Commission.
The allocation of costs between the concerned parties must be both “just and reasonable.”
PECO Energy Co. v. Pa. P.U.C., 791 A2d 1155, 1163 (Pa. 2002).
A decision issued by the Commission must be supported by both “sound legal or factual
basis.” City of Phila. v. Pa. P.U.C., 676 A.2d 1298, 1301 (Pa. Cmwlth. 1996).
Paragraphs Five (5) and Six (6) of the May 23, 2013 Order are not “just and reasonable”

nor is it supported by a legal or factual basis.



17.

18.

19,

20

21.

22.

Additionally, Paragraphs Five (5) and Six (6) of the May 23, 2013 disregard the
allocation of future responsibility of the superstructure and substructure as set forth in
Paragraphs Thirteen (13) and Fourteen (14) of the June 11, 1951 Order. See attached
Exhibit “B.”

It is well-established that the Commission is not confined to any specific formula in
allocating costs and/or maintenance responsibilities. A7&T v. Pa. P.U.C., 737 A.2d 201
(Pa. 2001).

However, the evidence in the present matter demonstrates that all of the relevant factors,
generally taken into consideration by the Commission, lead to the sole conclusion that the
Canadian Pacific Railroad should be allocated the responsibility, cost, and expense of
providing any future engineering inspections, analyses, studies, and reports for the

subject bridge.

. Additionally, the evidence in the present matter demonstrates that Canadian Pacific

Railroad is responsible for reimbursing the Department for the cost and expenses to close
the subject bridge, as such expenses relate to Canadian Pacific’s responsibilities.

The Department has closed the subject bridge to vehicles, at its initial cost and expense,
in the interest of public safety on May 29. The Department will seek reimbursement of
the cost associated with such work. The Department will provide past inspection reports
subject to a Protective Order prohibiting disclosure to any third-party.

Given the deteriorated condition of the subject bridge, it is reasonable to conclude that
there has been a lack of maintenance by the responsible party, here, Canadian Pacific
Railroad, pursuant to the 1951 Commission Order, and that the lack of maintenance is the

reason for the current condition and the need to close the bridge to traffic and pedestrians.



23.

24.

25,

26.

2

28.

See PECO Energy Co., 791 A.2d at 1163 (factors include: “the party who is responsible
for the deterioration of the crossing”).

Additionally, Canadian Pacific received inherent benefits from a separated grade
crossing. See Pittsburgh and Lake Erie R.R. Co. v. Pa. P.UC.,, 556 A.2d 994 (Pa.
Cmwlth. 1989). See also Greene Twp. Bd. of Supervisors, 668 A.2d at 619 (a relevant
factor includes “[t]he relative benefit that each party will receive from the repair,
replacement or removal of the crossing”).

There is no evidence in the record supporting even an initial assignment of costs to the
Department in this matter.

It is further averred that the present condition of the subject bridge is not due to the
bridge’s drainage facilities or the roadway surface; the Department has fully complied
with Paragraph Fourteen (14) of the Commission’s June 11, 1951 Order.

An Interlocutory Order, which goes against the weight of all evidence, is not just or
reasonable. See PECO Energy Co., 791 A.2d 1155.

Count 2: Paragraphs Five (5) and Six (6), of the May 23, 2013 Order, place an
unreasonable timing burden on the Department.

Paragraphs One (1) through Twenty-Six (26) are incorporated herein as if set forth at
length.

If the Commission, upon reconsideration of the present matter, still determines that it is
the Department’s responsibility to conduct engineering reports, studies, or analyses
pursuant to Paragraph Six (6) of the Mar 23, 2013 Order, then the Department avers that
120 days is necessary to sufficiently comply the required reports, studies, and/or analyses

from the date reconsideration is deemed as denied.



29,

30.

31.

32,

33.

34.

Additionally, in order for the Department and/or its Consultant to timely conduct said
reports, studies, and/or analyses, Canadian Pacific must be ordered to provide access to
the Department and its Consultant, at the sole cost and expense of the railroad.

Count 3: the Department requests the Commission amend Paragraph Eight (8) of
the May 23, 2013 Order and include removal of the parapets located on the subject
bridge.

Paragraphs One (1) through Twenty-Nine (29) are incorporated herein as if set forth at

length.

Additionally, the May 23, 2013 Commission Order, Paragraph Eight (8), directs that:
That Canadian Pacific Railway, at its initial cost and expense, furnish all
material and perform all work necessary to protect and safeguard its
railroad facilities and operations for the duration of the bridge closure and
until remedial action is performed to reopen the bridge safely to the
public.

The Department avers that, given Canadian Pacific’s lack of maintenance on the subject

bridge, that it is both “just and reasonable” to requfre that Canadian Pacific Railway, at

its sole cost_ and expense, be required to remove the bridge parapets located on the subject
bridge, as doing so will prevent same from falling onto the railroad’s facilities located
below.

it is reasonable to allocate the removal of the bridge’s parapets on to Canadian Pacific,

given that the June 11, 1951 Order allocates maintenance of the bridge superstructure, to

which the parapet is a component of, onto the railroad.

The Department respectfully requests that the Commission amend Paragraph Eight (8) to

read (requested amendment underlined):

That Canadian Pacific Railway, at its sole cost and expense, furnish all

material and perform all work necessary, including but not limited to
removal of the bridge parapets. to protect and safeguard its railroad




facilities and operations for the duration of the bridge closure and until
remedial action is performed to reopen the bridge safely to the public.

Count 4: the Department requests the Commission to amend Paragraph Four (4) of the

May 23, 2013 Order to direct Canadian Pacific Railroad to bear the cost and expense

associated with the maintenance of any barricades, fencing, and signage installed pursuant
to the Commission’s Order.

35. Paragraphs One (1) through Thirty-Four (34) are incorporated herein as if set forth at
length.

36. The Department also requests that the Commission reconsider Paragraph Four (4) of the
May 23, 2013 Order.

37. Paragraph Four (4) directs the Department to: “maintain any barricades, fencing, and
signage installed to prevent vehicular and pedestrian access to the bridge and its approach
roadways.” The Department has installed barricades, fencing, and signage to prevent
vehicular access to the subject bridge in the interest of safety. The Department is
presently in the process of prohibiting pedestrian access to the crossing.

38. Canadian Pacific’s failure to comply with the Commission June 11, 1951 Order is the
direct and sole cause of the present conditions on the bridge and as such it is “just and
reasonable” for the railroad to bear the costs associated with closing the subject bridge.

39. The Department respectfully requests that the Commission amend Paragraph Four (4) to
read (requested amendment underlined):

That Pennsylvania Department of Transportation, at the sole cost and
expense of Canadian Pacific Railroad, maintain any barricades, fencing,

and signage installed to prevent vehicular and pedestrian access to the
bridge and its approach roadways.

Count 5: the Commission’s alteration of the June 11, 1951 Order, without providing
the Department with a meaningful opportunity to present its case, constituted a
violation of due process.



40. Paragraphs One (1) through Thirty-Nine (39) are incorporated herein as if set forth at

length.

41. The Commission is “required to provide due process to the parties appearing before

them.” Schneider v. Pa. P.U.C., 479 A.2d 10, 15 (Pa. Cmwlth. 1984).

42. The Commission may rescind or amend a prior order; however, due process is an

essential requirement. See ARIPPA v. Pa. P.U.C., 792 A.2d 636, 663 (Pa. Cmwlth. 2002).

43. The Commission reached its findings without due process, inasmuch as:

a.

b.

The Commission rescinded or amended a prior order without notice;

No evidentiary hearing was held in the matter;

There was no opportunity to provide testimony or evidence to the Commission;
The Department was not provided with a meaningful opportunity to present its
case before the Commission;

Much like the railroad, the Department indicated at the field conference that it
was unwilling to commit to any repairs or maintenance which was not noted in
the Order of the Commission; and

Neither party indicated a willingness to perform engineering analysis or
inspections to determine the feasibility and any remedial actions to reopen the
bridge. However, regardless of an existing order addressing maintenance of the

structure, the Department was ordered to perform the work.

44, The Department has simultaneously filed, with the present Petition for Reconsideration, a

Motion for Certification of Interlocutory Order of the Commission’s May 23, 2013

Order.



45. In the event that the Commission denies both the Department’s Motion for Certification
of Interlocutory Order and Petition for Reconsideration, the Department has also
simultaneously filed a Motion for Protective Order respectfully requesting that any
engineering studies, inspection reports, or analysis be treated as under seal.

46. Additionally, the Department is willing to disclose the most recent bridge inspection
report, from November 11, 2012, within thirty (30) days from the issuance of a Protective
Order placing the report under protective seal. |
WHEREFORE, the Commonwealth of Pennsylvania Department of Transportation

respectfully requests that the Pennsylvania Public Utility Commission grant the Petition for

Reconsideration and Amendment of the Commission May 23, 2013 Order.

Respectfully submitted,

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF TRANSPORTATION

el >
ﬁ,« Gina M. D’ Alfonso

Assistant Counsel in Charge

Nicholas Mertens

Assistant Counsel

Commonwealth of Pennsylvania

Department of Transportation

Office of Chief Counsel

P.O. Box 8212

Harrisburg, PA 17105-8212

Telephone No. (717) 787-3128

Fax Number (717) 772-2741

gdalfonso@pa.gov

nimertens@pa.gov

DATED: June 3, 2013



: BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Bridge Structure where State Route 1025,

crosses over a single track of Canadian : Docket Number M-2013-2364201

Pacific Railroad (264 293 K) in Nicholson g

Borough, Wyoming County : Filed Electronically
VERIFICATION

I, Debbie A. Noone, P.E., Assistant District Executive for Design Services,
Commonwealth of Pennsylvania, Department of Transportation, in the foregoing document,
make the following statement subject to the penalties of 18 Pa. C.S. § 4904, relating to unsworn
falsifications to authority, and do state that as Assistant District Executive for Design Services
for the Commonwealth of Pennsylvania, Department of Transportation, [ am authorized to make
this statement on behalf of the Commonwealth of Pennsylvania, Department of Transportation,
and that the facts set forth in the foregoing document are true and correct to the best of my

information, knowledge and belief.

DATED: (/5[] 3 Wllo bt - 4 IOV

......

/ : Debbie A. Noone, P.E.
Assistant District Executive for Design Services




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Bridge Structure where State Route 1025,

crosses over a single track of Canadian 2 Docket Number M-2013-
2364201

Pacific Railroad (264 293 K) in Nicholson ]

Borough, Wyoming County : Filed Electronically

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Department’s Petition for
Reconsideration and Amendment of the May 23, 2013 Order was served upon the parties listed
below, in accordance with the requirements of §1.54, by First-Class mail, postage prepaid and by

electronic mail as indicated this 3 day of June, 2013:

George A. Bernard, Coordinator Wyoming County

Canadian Pacific Railway - Board of Commissioners

P.O. Box 8002 Wyoming County Courthouse
200 Clifton Park Corporate Park 1 Courthouse Square, 2nd Floor
Clinton Park, NY 12065 Tunkhannock, PA 18657
Michael J. Washo, Chairman Nicholson Borough
Lackawanna County Commissioners 17 Main Street

200 Adams Avenue P.O. Box AD

Scranton, PA 18503 Nicholson, PA 18446

William Lloyd, Jr. Irwin A. Popowski, Esquire
Office of Small Business Advocate Office of Consumer Advocate
300 North Second Street 555 Walnut Street

Suite 1102 5™ Floor Forum Place
Harrisburg, PA 17101 Harrisburg, PA 17101-1923
Johnnie E. Simms, Esquire Bohdan Pankiw, Chief Counsel
PA PUC Office of Trial Staff Law Bureau

PO Box 3265 Public Utility Commission
Harrisburg, PA 17105-3265 P.O. Box 3265

Harrisburg, PA 17105-3265

11



DATED: June 3, 2013

Respectfully submitted,

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF TRANSPORTATION

W&/‘Mf [/ %/V/A’ :

Alicia Adair, Legal Assistant to
Gina M. D’ Alfonso

Assistant Counsel in Charge
Nicholas Mertens

Assistant Counsel

Office of Chief Counsel

P.O. Box 8212

Harrisburg, PA 17105-8212
Telephone No. (717) 787-3128
gdalfonso@pa.gov
nimertens(@pa.gov
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PENNSYLVANIA

PUBLIC UTILITY COMMISSION
Harrisburg, PA. 17105-3265

Public Meeting held May 23, 2013
Commissioners Present:

Robert F. Powelson, Chairman
John F. Coleman Jr., Vice Chairman
Wayne E. Gardner

James H. Cawley

Pamela A. Witmer

M-2013-2364201

Bridge Structure where State Route 1025, crosses
over a single track of Canadian Pacific Railroad
(264 293 K) in Nicholson Borough, Lackawanna
County.

ORDER

BY THE COMMISSION:

On Thursday, May 2, 2013, Pennsylvania Department of Transportation
(Department) notified the Commission of a safety concern regarding the condition of the existing
bridge structure carrying State Route 1025 above grade, the single track of Canadian Pacific
Railroad (CP).

A field investigation and conference was arranged by the Department and held at
the site of the crossing on May 14, 2013, with representatives of the Commission, Pennsylvania
Department of Transportation and Canadian Pacific Railroad in attendance.

At the field conference it was observed that the existing structural condition of the
bridge structure is in such poor condition, that it is necessary for the Department to take action to
close the bridge to all vehicular and pedestrian traffic to ensure the safety of the public.

The Department did not have ample time to determine if it is feasible and what remedial action is
necessary to reopen the bridge.

At the field conference it was also noted that according to the Commission’s prior
order, dated June 11, 1951, filed under PUC Application Docket No. 76276, regarding said
subject bridge, The Delaware, Lackawanna and Western Railroad, at its sole cost and expense,
was directed to furnish all material and do all work necessary to maintain the substructure and

EXHIBIT
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superstructure of the bridge, exclusive of the roadway paving.

Presently, the Canadian Pacific Railroad is unwilling to commit to any necessary
maintenance or repairs regarding the subject bridge/arch structure, however CP is agreeable to
provide any protection it deems necessary to protect its railroad vehicles, facilities, equipment
and personnel operating in the vicinity of the crossing.

The Pennsylvania Department of Transportation has agreed to take all necessary
action to: 1) close the bridge to all vehicular traffic; 2) prevent pedestrian access to the
bridge/arch structure, and 3) establish and maintain any detours or traffic controls that may be
required to properly and safely accommodate highway traffic during the time the bridge is closed.

Neither Canadian Pacific Railroad or the Pennsylvania Department of
Transportation have agreed to perform or provide any engineering inspections and analysis to
determine the feasibility and any remedial action required to reopen the bridge safely to the
public. ,

Upon full consideration of the matters before us at this time, we determine that a
hearing should be held to determine the condition for the subject bridge, the future disposition of
it and to determine the party or parties responsible for the construction of any improvements and
any required maintenance at the crossing.

The Parties are reminded that failure to comply with this or any Order or
Secretarial Letter in this proceeding may result in an enforcement action seeking civil penalties
and/or other sanctions pursuant to 66 Pa. C.S. § 3301.

In the interest of the safety of the public, we direct the Department to take all
necessary action to close the bridge to all vehicular traffic and to prevent pedestrian access to the
bridge/arch structure, within thirty (30) days of the issuance of this Order. In the interest of the
safety of the public and to expedite the reopening of the section of State Route 1025, which is to
be closed during the duration of the subject bridge closure, we further direct the Department to
take all necessary action to perform engineering studies and analysis to determine the feasibility
and any remedial action to reopen the bridge safely to the public; THEREFORE,

IT IS ORDERED:

1. Pennsylvania Department of Transportation, Canadian Pacific Railroad,
Lackawanna County and Nicholson Borough are made parties hereto.



2. That Pennsylvania Department of Transportation, at its initial cost and
expense, furnish all material and perform all work necessary to close the subject bridge to all
vehicular and pedestrian traffic.

3. That Pennsylvania Department of Transportation, at its initial cost and
expense, provide for any traffic and pedestrian controls or detours during the duration for the
time period the bridge is closed to vehicular use.

4. That Pennsylvania Department of Transportation maintain any barricades,
fencing, and signage installed to prevent vehicular and pedestrian access to the bridge and its
approach roadways.

5. That Pennsylvania Department of Transportation, at its initial cost and
expense, within thirty (30) days of the issuance of this Order, provide any engineering
inspections and analysis necessary to determine the existing structural condition of the subject
bridge and report its findings to the Commission.

6. That Pennsylvania Department of Transportation, at its initial cost and
expense, within ninety (90) days of the issuance of this Order, provide any engineering study and
analysis to determine the feasibility and any remedial action to reopen the bridge safely to the
public and report its findings to the Commission.

7 That Canadian Pacific Railway, at its initial cost and expense, furnish and
maintain any flagmen, watchmen, construction inspectors and/or engineering services necessary
to protect and safeguard its railroad operations during any times that Pennsylvania Department of
Transportation is performing any inspections, analysis, or safety measures of the subject bridge.

8. That Canadian Pacific Railway, at its initial cost and expense, furnish all
material and perform all work necessary to protect and safeguard its railroad facilities and
- operations for the duration of the bridge closure and until remedial action is performed to reopen
the bridge safely to the public.

9. That Pennsylvania Department of Transportation cooperate with Canadian
Pacific Railway so that during any inspections or analysis of the bridge and approach roadway,
the movement of railroad traffic will not be endangered or unnecessarily inconvenienced.

10.  That Canadian Pacific Railway cooperate with Pennsylvania Department
of Transportation and provide for all train movements to be made in a safe manner and under
control.



11. A copy of this Order be served on each party named in numbered
Paragraph 1, and that this proceeding be set for a hearing at a time and place assigned by this

Commission, on due notice to the parties hereto, to receive testimony and evidence to the matters
involved.

BY THE COMMISSION

Rosemary ‘Chiavettta
Secretary ‘

(SEAL)
ORDER ADOPTED: May 23, 2013

ORDER ENTERED: May 23, 2013
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i _‘PENNSYLVANIA - For.approval;of. the alteration.of .the..
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vertical clearance over the track of 22,75 feet and provides a roadway

width of 24 feet. The bridge, which is presently in fair condition,

is owned and maintained by The Delaware, Lackawanna and Western
Railroad Company,

The daily average of highway traffic sustained by State
Highway Route 65025 in the vicinity of the crossing above grade
consists of 110 passenger cars; 25 trucks or a total of 133 moter
vehicles,

A general plan; showing the location of State Highway Route
65025 and the manner in which it is proposed to rclocate and
rcecconstruct the highway; was prepared by Department of Highways and
submitted of record at the hearing held October 24; 1950 as Department
of Highways! Exhibit No., 1, The plan provides for a change in the
alignment and grade of the highway approaches to the crossing, and
shows that the southwesterly approach to the crossing sbove grade
will be graded for a width of 30 feet and paved for a width of 20

feet, and that tne northeasterly approach to the crossing will be

graded for a width of 28 feet and paved for a width of 18 fcet,

The plan also shows that the elevation of the highway paving on the
‘bridge will be raised approximately one foot and that the roadway over
the bridge will be paved for a width of 14 feet 8 inches. No :
other changes are propospd in the substructure and superstructure

of the bridge carrying the highway over the tracks of the railroad
company.

' The portion of the improvement extending between State
Highway Survey stations 17400 and 38400, which points are approximately
820 fect southwest and 1;280 féet northeast of the center linc of the
bridge at the crossing; constitutes the portion of the highway
improvement over which this Commission will assume jurisdiction as a

: crossing improvement, -
An estimate of thg consﬁfuctiﬁn cost of the portion of the
improvement within our Jjurisdictien prepared by Department of Highways

and submitted of record at the hearing held October 24, 1950 as

Department of Highways' Exhibit No, 2, totals $18,370 and consists of
sl 2 [0 loving principal items:




Grading ' . $ 6 ODO

Drainage ' l 100
Paving . 8. . 400
Guard fence ' l 200
Contingencies . 1,620,

Total . . - . - $18,370

The record discloses.that it will be necessary for us to
lay out the portions of the relocated highway within our jurisdiction,
to vacate the portions of the existing highway located beyond the
right of way of the new highway, and to appropriate property
mnecessary for the construction of the improvement, Descriptions of

-+the property to be'aﬁﬁropriated were prepared by Department of ‘
Highways and submi%ted of record at the hearing held October 2k,
1950 as Department of nghways’ Exhibit No., 3, The record discloses
that the Borough of Nicholson will be responsible for the payment
of damages for property located within the borough that may be taken,
injured or destroyed by reason of the construction of thc improvement
and that the Commissioners of Wyoming County will assume N
liability for property drmages for property located in Nicholsoﬁ
Township that may be taken; injured or destroyed by reason of the
construction of the improvement,

The witness testifylng for Department of Highways stated

that the department agrces to construct the highway approaches to the
érossing in accérdance with the general plan and to.dssume all costs
in connection therow1th |

A witness, testlfylng for The Delaware, Lackawanna and
Western Railrcad Compﬁny at the h»arlng held March 27; 1951; stated
that the railroad bompany agrees to the construction of the
improvement as proposed by Department of Highways, and further stated
that since there will be no change to the railroad facilities, and

since the project is entirely a highway improvement, the railrecad

_company will not assume any costs in connection therewith nor will it

maintain any of the propoéed improvement. The witness also stated

that it will not be necessary t0o malntaln a watchman or flagman to
protect train movements of the rdllroad company during the time the
crossing above grade is belng altered and that the railroad company

=g -




will not release damagéé:fof aﬁy of i%s property paken,_injured or
destroyed by reason of tﬁe'proposed highway improfementb

We are of the opinion that the general plan, submitted of
record by Department of Pzghways as Department of Highways! Exhibit
No. 1, should be revised to provide (1) that thelroadway on the bridge
structure be paved for thé ﬁgll width of 24 feet between parapetsy
(2) to-provide that the roadwhy paving on the southwesterly approach
to the bridge be tapered from a width of 24 feet at the southwesterly
end of thé'bridge to a width of 20 feet in a distance of about 80
feet measured along the highway from the southwesterly end of the
bridge, And {3) that ﬁhe highway péving on the northeastoerly approach
be tapered ffom a width of 24 fect at the northeasterly end of the
kridge to a width of 18 feet in a distance of about 100 fecot measured
along the highway from the northeasterly end of the bridge, We are of
the further opinion that Department of Highways should be roquired to
maintain the roadway paving on the bridge, '

The matters and things involved having been fully considered ;
we flnd and detcrmlne that the alturatlon of the cr0581ng above gradc, |
at a point in the Borough of N1cholson, Wyoming County; about 830 fect
south of the Boundary‘line vetween.Nicholson Borough and Nicholson
Township, where State Highway Route 65025 crosses over and above tho
grade of two main tracks and one siding track of The Delaware,

Lackawanna and Western Railroad.company;,in accordance with the. general

plan submitted of record at the hearing held October 24; 1950 as

Department of Highways! Exhibit No, 1; revised so as to provide

(1) that the roadway on the bridge be paved for the full width of 2L

feet between parapets; (2) to provide that the roadway paving on the ’
scuthwesterly approach be taperéd from a width of 24 feet to a width
of 20 feet in a distance of about 80 feet' measured along the highway
from the southwesterly end of the bridge; and (3) to provide that the ‘
“highway paving on the northeasterly approach bé*fﬁpered from a width
of 24 feet to a width'ofviB feet in a distance of about 100 fect
measured along théihighway from the northeasterly end of the bridge;

is necessary or proper for the service, accommodation, convecnience



IT IS ORDERED:

1, That the instant application be and is hcreby approved.

2., That the crossings above grade, at a point in the
Borough of Nicholson; Wyoming County; about 830 feet south of the
boundary line between Nicholson Borough and Nicholson Township, wherc
State Highway Route 65025 crosses over and above the grade of two
main tracks and one siding track of The Delaware; Lackawanna and
Western Railroad Gompany; be altered in accordance with the general
plan prepared by Department of Highways and submitted of record at the
hearing held in this proceeding on October 24; 1950 as Department of
Highways! Exhibit No, 1, revised to provide (1) that the roadwaylon .
the bridge be paved for the full width of about 24 fect between !
parapets; (2) that the roadway paving on the southwesterly approach 1
be tapered from a width of about 24 feet to a width of about 20 feet [
in a distancec of about 80 feet measurcd along the highway from the '
southwesterly end of the bridge; and {(3) that the highway paving on
the northeasterly approach to the bridge be tapered from a width of
about 24 fect to a width of about 18 feect in a distance of about 100
fcet measured along the highway from the northeasterly gnd of the
bridge, which said plan is attached hereto; made part hercof and, as

horein revised, is hercby approved, except in so far as it may relatc

to the division of work, to the deletion of work and to the allocatcen
of the costs and expenscs incident to the construction and malntenance
of the improvement hercin ordered. 1

3, That the following highway be and is hercby laid out
and established to wit:

A road or highway approximately 2,100 feob in
length beginning at a point in existing Staote
Highway Route 65025 in Nicholson Borough about
1,791 feet southwest of the boundary linec ?
between Nicholson Borough and Nicholson Township,
Wyoming County, extending thence in a general
northecasterly dircction to a point in State

Highway Route 65025 in Nicholson Township about

309 fect northeast of the boundary linc between = i
Nicholson Borough and Nicholson Township; alignment,
width and grade to be as shown on the approved plans
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ho That, in accord with the provisions of Scction 409
of the Public Utility Law, 1937, P. L. 1053, as amended by Act No.
388, approved the 25th day of May; 1945, P. L. 1012; the following
described property be and is hereby taken and appropriated for the
purposc of the improvemcnt in accordance with the approved plon filed
of record at Application Docket No, 76276 with Pennsylvania Public
Utility Commission at Harrisburg, Pemnsylvania, and that numbered
Paragraph 4 of this order shall be recorded in its entirety by the
Recorder of Deeds of Wyoming County and sholl be indexed under the
name or names of the record owners of such property at the sole cost
and expense of Department of Highways of the Commonwealth of

Pennsylvania, applicant herein. \
1, The Delaware, Lackawanna and Western Railroad
Company, record owner
140 Cedar Strest
New York, Mew York

ALL THOSE CERTAIN tracts of land situated in Nicholson
Borough, Wyoming County, bounded and described as follows, to wit:
Tract No, 1

Beginning a2t a point on the easterly side of
State Highway Route 65025, said point being on the required
right of way linc and distant twenty-five %25) feet casterly
from the construction center line at or about Station 18461
thercof and measured at right angles thercto; thonce in a
southwesterly direction along the northwesterly legal right
of way linc of the present State Highway Route 65025 to a
point on the construction ccnter line at or about Station
18£14 thercof; thence in a northerly direction to a point
on the required right of waiy line distant forty (40) feet
westerly and measured radially from the construction center
line at or about Station 21£L2 thereof; thence in a northe
casterly direction along the required 1imit of slope line
£o a point distant forty (4LO) feet northwesterly and measured
radinlly from the construction center line at or about Station
22400 thereof; thence in a southeasterly direction alon the
required Llimit of slope line to a point distent thirey (30)
‘Ffobt northwesterly and measured radially from the gonstruction
center linc at or about Station 22400 thereof; thence in a
northeasterly direction along the required limit of slope
line to a point distant thirty (30) feet northwesterly and
measurcd radially from the construction center linec at or
about Station 23400 thereof; thence in a northwesterly
direction along the required limit of slope line to a point
distant forty %40) feet northwesterly and measured radially
from the construction center line at or about Station 23400
thereof; thence in a northeasterly direction along the
required limit of slope linc to a point distant forty (40)
feet northerly and measured at right angles from the
construction center line at or about Staticn 24450 thercof';
thence in a southerly direction to a point on the legal right
of way linc distant twenty-five (25) feet northerly and
measurcd at right angles from the construction center lin
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direction along the legal right of way line to a point .

distant nineteen (19) feet northerly and measured at right

angles from the constructicn center line at or about

Station 24420 thereof; thence in a southwesterly dircction

along the legal right of way line to a point on the

construction center line at’ or about Station 23475 thercof;

thence in a southwesterly direction along the legal right

of way line to a point distant fifteen (15) feet southerly

and measurecd radially from the construction center line

at or about Station 23#50 thereof; thence in a southwesterly

direction along the legal right of way line to a point

on the required limit of slope line distant thirty (30) feet

southerly and measured radially from the construction conbter

line at or about Station 23430 thereof; thence in a southa=

westerly direction along the required limit of slope line

to a point distant thirty (30) feet southeasterly and measured

radially from the construction ceonter line at or about

Station 234£00 thereof; thence in a northwesterly direction

along the rcquirced limit of slope line to a point on the

required right of way line distant twenty-five (25) feet

southeasterly and measured radially from the construction

center line at or about Station 23£00 thereof; thence in a

southwesterly dircction along the required right of way line

to a point distant twenty-five {25) feet southecasterly and

measured radially from the construction center iine at or about

Station 22400 thersof; thence in a southeasterly direction

along the required limit of slope line to & point distant

thirty (30) feet southeasterly and measured radially from

the construction center line at or about Station 22£00 thereof;

thence in a southwesterly direction along the required limit

of slope line to a point distant thirty (30} fcet easterly

and measured at right angles from the construction center

line at or about Station 19450 thereof; thence in a westerly

direction along the required limit of slope line to a point on ‘

the required right of way line distant twenty-five (25) feet !

easterly and measured at right angles from the construction

center linc at or about Station 19£50 thercof; thence in a

southerly direction along thc required right of way line to a

point and the place of beginning and containing seven hundred

Ewenty-seven thousandths %0.727 of an acre of land, more or
CS5S, '

Tract No, 2

Beginning at o point on the southeasterly side of
State Highway Route No., 65025, said peint being on the
required right of way line and distant twenty=-five (25) feet
southecasterly from the construction center line at or about
Station 264£27 thereof, and measured radially thercto; thence in
a northeasterly direction along the southeasterly legal right
of way line of the present State Highway Route 65025 to a point
on the required limit of slopec line distant thirty (30) feet
northwesterly and measured radially from the construction
center linc at orabout Station 2744L thereof; thence in a
southerly direction to a point on the required right of way
line distant twenty-five {25) feet southeasterly and measured
radially from the construction center line at or about
Station 26£95 thereof; thence in a southwesterly direction
along the required right of way line to a2 point ond the place
of beginning and containing fifty-seven thousandths (0.057)
of an acre of land, more or less,

" The above two tracts of land are portions-of real
estate which became legally vested in The Delaware,; Lackawanna
and Western Railroad Company by deed of Frank E. Brink, et ux,
dated August 1, 1912 and recorded August 6, 1912 in Deed Book
65, page 97 and deed of Margaret Coyle, dated December 3, 1912
and recorded Deccmber 16, 1912 in Deed Book 65, page 373 in the
Wyoming County Courthouse,
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5. That, in accord with the provisibns of Section 409
of the Public Utility Law; 193?; P, L. 1053; as amended by Act No,
388, approved the 25th day of May, 1945; P. L, 1012; the following f
described properties; together with all buildings or parts thercof, of
any description or use whatsocver, erected or located thorcon; be
and are hereby séverally taken and appropriated for the purpose of
the improvemcnt in accordance with the approved plans filed of record
at application Docket No. 76276 with Pennsylvania Public Utility
Commission at Harrisburg; Pennsylvania; and that numbered

Paragraph 5 of this order shall be recorded in its entirety by the

Recorder of Deeds of Wyoming County and shall be indexed under the
name or names of the record owners of such properties at the sole cost
and expense of Department of Highways of the Commonwealth of
Pennsylvania; applicant herein,
l, W, W, Slcat, rccord owner
Nicholson; Penna,
ALL THAT CERTAIN tract of land situated in Nicholson
Borough, Wyoming County; bounded and described as follows, to wit:

Beginning at a point on the westerly side of
State Highway Route No. 65025, said point being on the
required right of way line and distant twenty-five (25)
feot westerly from the construction center line at or about
Station 17400 thercof and measured at right angles thercto;
thence in a northerly dircction along the requirced right of
way line to a point distant twenty-five {25) foct westerly
and measured at right angles from the construction center
line at or about Station 18400 therceof; thence in a westerly
direction along the required limit of slope line to a point
distant thirty (30) feet westerly and measured at right angles
from the construction center line at or about Station 18400
thereof; thence in a northerly direction along the required -
limit of slope line to a point distant thirty (30) fect westerly |
and mecasured at right angles from the construction coenter J
line at or about Station 19400 thereof; thence in a westerly
direction along the required limit of slope line tc a point
distant thirty-five (35) feet westerly and measurcd at right
angles from the construction center line at or about Station
19%00 thercof; thence in a northerly direction along the
required limit of slope line to a point distant thirty=-five
(35) feoet westerly and measured at right angles from the
construction center line at or about Station 20450 thereof;
thence in a westerly direction along the recquired limit of
slope line to a point distant forty (40) feet westerly and
measurced at right angles from the construction center line
at or about Station 20450 thereof; thence in a northerly
dircction along the reguired limit of slope line to a point
distant forty %AO) feet westerly and measured radially from
the eenstruckion conter line at or about Stntion 2l




of way linc and on the construction center line ot or ab
 Station 18£1} thereof; thence in a southwestorly direction
along the legal right of way linc to a point distent nineteen
(19) foct westerly and measured at right angles from the '
censtruction center line at or about 3tation 17450 thercof;
thence in a southwesterly direction along the lezal right of
‘ way linc to a point and the place of beginning and containing
onc hundred fifty-two thousandths (0,152) of an acrc of land,
more or less.

The above tract of land is a portion of real cstate
which became legally vested in Patrick Dugan by deed of Samuel
snd Hesther Estes, dated March 20, 1858 and recorded dugust 3,
1858 in Deod Book 8, page 69, in the Wyoming County Courthousc.

Patrick Dugan dicd November 25, 1906 and loft a
will which was rccorded in Will Beok 9, page 313L in Wyoming
County Gourthousce. The only living heir is Nellic:Dugan, who
5611 said property by land contract, doted July 31, 1947 %o
W, W. Sloat, who has not recorded any deed for said property,

2, Paul Bolog, vt ux, Rhea Bolog, record ownurs
63 Middlcbrook dAvenue
Bridge 14, Connecticut

ALL THAT CERTAIN tract of land situated in Nicholson
Borough, Wyoming County, bounded and described as follows, to wit:

Beginning ot a peint on the northwesterly side of
State Highway Route 65025, said point being on the required
right of way line and distant twenty-five T25) fect northe=
wosterly from the construction center line at or about
Station 33464 thercol and mcasured at right angles theroto;
thence in 2 northeasterly dircction along the required
rizght of way linc to a point distant twenty-five (25) foet
northwesterly and measured at right angles from the
construction cecnter line at or about Station 34450 thercof;
thence in a northwesterly direction along the requirod 1imit
of slope linc to a point distant forty (40) feet northwestoriy
and mecasurcd at right angles from the construction contor linc
at or about Station 34£50 thereof; thonce in a northeasterly
direction along the roquired limit of slope line to a point
distont forty (40) feet northwesterly and measurced radially
from the construction center line at or about Station 36,400
thercof; thence in a southeasterly direction along thc required
1imit of slopc line Lo a point distant twenty-five (25 fect
northwesterly and measured radially from thc constructilon
centor line ot or about Station 36400 thercof; thence in a
northerly direction along the required right of way line to a
point distant twenty-five (25) feoot westeorly and measured at
right angles from the construction coenter iine at or about
Station 374£25,25 thercof; thence in a southerly direction
along the legal right of woy line to a point distant ton (10) :
feet westerly and measurcd radially from the construction
contor line at or about Station 36£00 thercof; thcnce in a
southerly direction along the legal right of way line to a
point distant four (4) fcet westerly and measurcd radially
from the construction center line at or about Station 35450
thereof; thence in o southwesterly direction along the legal
right of way line to a point distent onc and five tenths 1.5)
feot northwesterly and measured radially from the construction
center linc at or about Statiom 35£00 thereof; thonce in a
southwesterly direction along theilegal right of way linc to
a point distant three (3) fect northwesterly and measured at
right angles from the construction genter -linc at or about
Station 34450 thercof; thence in a southwesterly direction
along the legal right of way line to a point and the place of !
beginning and containing onc¢ hundred fifty-nine thousandths '
(0.159) of an acrc of land, more or less. :
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The above tract of land is a portion of real estate
which became legally vested in Paul Boleg; ot ux, Rhea Bclog
by deed of Iris May Brink, dated March 2l, 1942 ond rccorded
March 21, 1942 in Dced Book 108, page 145 in the Wyoming
County Courthousc,

3. Matthow Pencek; et ux; Laura Pencek; record owncrs
Nicholson; Pénna.
aLL THAT CERTAIN tracts of land situated in Nicholson
Borough and Nicholson Township, Wyoming County; bounded and deseribed
as follows, to wit:

Beginning at a point on the southeasterly side of
State Highway Route 65025, said point being on the required
right of way line and distant twenty-five (25) feet south-
casterly from the construction center line at or about
Station 26495 thereof and measured radially thereto; thence
in a northeasterly direction to a point on the requirod limit
of slope line distant thirty (30) fect northwesterly and
measured radially from the construction center line at or
about Station 2744 thereof; thence in a northeasterly
direcetion along the reguired limit 2f slope linc to a point
distant thirty (30) feet northwesterly and measured radially
from the construction centor line at or about Station 28450
thereof; thence in a southeasterly direction along the
required limit of slope line to a point on the required
right of way line distant twenty-five (25) feet northwesterly
and measurcd radially from the construction center line at or
about Station 28450 thercof; thence in a northeasterly
direction along the required right of way line to a point
on the Southeasterly legal right of way line of the prescont
State Highway Route 65025 distant twenty-five (25) foct
northwesterly and measured at right angles from the '
construction center line at or about Station 30483 thercof;
thence in a2 northeasterly dircction along the lcgal right
of way linc to a point on the required right of way linc
distant twenty-five (25) feet southeasterly and measurad
at right angles from the construction center line at or
about Statien 33460 thercof; thence in a southwesterly
dircetion along the required right of way linec to a point
distant twenty-five (25) foet southeasterly and measured
radially from the construction center line at or about
Station 28450 thereof; thence in a scutheasterly dircetion
olong the required limit of slope line to a point distant
thirty-five (35) feet southeasterly and measured radially
from the construction center line at or about Station
28450 thereof; thence in g southwestoerly direction along the
required limit of slope line to a point distant thirty-five
(35) feet southeasterly and measured radially from the
construction center line at or about Station 27400 thercof;
thence in a northwesterly direction along the required limit
of' slope line to a point on the required right of way linc
distant twenty-five (25) feot southeasterly and measurad
radially from the construction center line at or aobout
Station 27400 thereof; thence in a southwesterly dircetion
along the required right of way linc to a point ond thoe
place of beginning and containing six hundred fifty-ninc
thousandths (0,659) of an acre of land, more or less,

The above tract of land is a portion-of real cstate
which became- legally vested in Matthew Pencck, ct ux, .
Laura Pencek, by deed of Lenora Bidwell dated February 18,
1943 and recordod February 23, 1943 in Deed Book 109, page 1
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6, That Department of Highways; at its sole cost and
exponse, furnish all material and do all work necessary to establish
and maintain such detours as may be required to accommodate properly
highway traffle during the time the improvement herein ordered is
boing constructed,

7 7. That any relccation cf, changes in, or removal of any
adjacent structures; equipment or cther facilities of any public
utility, other than The Delaware; Lackawanna and Western Railroad
Company, located within the limits of any highway, which may be
required as incidental to the execution of the improvement herein
ordered, be made by said public utility, at its sole cost and cxpense,
and in such a manner as will not interfere with the construction of the
lmprevement,

8., That any relocation of; changes in; or removal of any
adjacent structures, equipment or other facilities of any public
ﬁtility, other than The Delaware; Lackawanna and Western Railroad
Cumpany, located beyond the limits of any highway, which may be
rcquireq as incidental to the executicn of the improvement hercin
ordered, be made by said public utility in such a manncr as will not
interfere with the construction of the improvement,

9. That Department of Highways, at its sole cost and
oxpense, furnish all material and do all work necessary to cémplete
the remainder of thHe improvement in accerdance with the approved plan,
~inecluding the installatioh or alteration of any facilitics necessary’
to effect proper drainage of the highway at the crossing above grade,
hercin ordered altered.

10, That all work nccessary to complete the improvement
horein ordercd be deonc in 2 manncr satisfactory to this Commission
.and be fully completed on or before Deccmber 31, 1952, and that on ?r
before said date Department of Highways, hercein required to do work,
report to this Commission the date of actual completion of its portion
and at the earliest practicable :time,..subsequent to said date of
completion, submit to this Commission a detailed statement of the
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actual cost ineurred by it in furnishing material and performing
work in compliance with this order,

, 11, That Borough of Nicholson; Wyoming County; pay all
compensation for damages due to the owners for property located
in the Borough of Nicholscn taken, injured or destroyed by reason of
the alteration of the crossing above grade, in accordance with this .
order,

12, That Wyoming County pay all compensation for damages
dve to the cwners for property located in Nicholson Townéhip,
Wyoming County, taken; injured or dostroyed by reason of the
alteration of the cr0551ng above grade, in accordﬂnce w1th this order,

13, Thet, upon completion of the 1mprovement herein
ordered and its opening to publlc use, The Delaware, Lackawanna
~nd Western Railroad Company, at its sole cost and expense, furnish
“ll material and do all work necesaary to maintain the substructure
trnd superstructure of the bridge, etclu31ve of the roadway paving

ilargon at the crossing above grade, hercin ordered altored,

14y That, upon completion of the improvement horeln

mlered and its opcnlng to public use, Department of nghways, at its
snlec cost and expense, furnish all material and do all work necessary
Lo maintain the remainder of the improvoment, including any drainage
facilities installed in accordance with this order and lncludlng the
roadway paving located on the bridge at the crossing above grade,
herein ordercd altered

15, That, effective upon conpletlon of the improvement
herein ordered and 1ts opening to public use, those portions of State
Highway Route 65025 located between State Highway Survey stations
17400 and 38400 and beynnd the limits of the new highway hereinabove

laid out, be and are hereby vacated and closed to public use,

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Commissioners:




