BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Mary Ann Hutter					:	
							:
v. :		C-2012-2330551
:
Duquesne Light Company	 			:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 12, 2012, Mary Ann Hutter (Ms. Hutter or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne Light, Respondent, or the Company).  Ms. Hutter alleged, inter alia, that Duquesne Light installed a tall pole in front of her home near her driveway.  According to Ms. Hutter, this new pole creates a dangerous condition.  If the pole were knocked over, she is concerned that it would fall and damage her home.  Also, she alleged that the placement of the pole makes it very difficult to see traffic coming down from the right as one exits her driveway, causing a dangerous situation when exiting the driveway.  

		On November 12, 2012, Duquesne Light filed its Answer.  Duquesne Light admitted that it installed new, taller poles in Complainant’s neighborhood.  By way of further response, Duquesne Light averred that this work was performed as part of a system improvement.  Duquesne Light averred that the pole in question is within Respondent’s easement and is set back slightly over 10 feet from the edge of the road.  Duquesne Light denied that its poles create an unsafe condition and requested that the Complaint be dismissed after reasonable investigation and hearing.  
		By Telephone Hearing Notice, dated December 28, 2012, the parties were notified that an Initial Telephonic Hearing was scheduled for Tuesday, February 5, 2013, at 10:00 a.m.  On December 31, 2012, a Prehearing Order was issued which set forth applicable procedures for submission of exhibits, requests for continuances, issuance of subpoenas, and burden of proof.  The Company was directed to contact the Complainant at least one week before the scheduled hearing to discuss settlement, as is encouraged by Commission policy.  52 Pa. Code §5.231(a).

		An Initial Hearing was held telephonically, as scheduled, on Tuesday, February 5, 2013, with both parties in attendance.  Complainant, who appeared pro se, testified on her own behalf and presented Complainant Exhibits 1-3, which were admitted.  Duquesne Light was represented by Jennifer Allison, Esquire, who presented the testimony of Lloyd Mullin, and four exhibits (Respondent’s Exhibits 1-4) which were admitted.  

		The record consists of 37 transcript pages, four (4) Company exhibits (Respondent’s Exhibits 1-4), and three (3) Complainant exhibits (Complainant Exhibits 1-3).  By Interim Order dated March 5, 2013, the hearing record was closed.  This matter is now ready for an Initial Decision.  

FINDINGS OF FACT

		1.	Complainant Mary Ann Hutter, resides at 268 Coraopolis Road, Coraopolis, Pennsylvania 15108 (Tr. 7).   

		2.	Respondent Duquesne Light Company provides electric utility service to the Complainant at her residence (Tr. 7).  

		3.	Coraopolis Road, in front of Complainant’s residence, is a two-lane road.  It is a busy road with truck traffic (Tr. 10).     

		4.	Duquesne Light installed 50-foot long poles in the Coraopolis Road right-of-way, including the portion of the right-of-way adjacent to and in front of Complainant’s residence, and increased the voltage carried along the line from 4,000 volts to 23,000 volts.  There is one pole in the right-of-way in front of Complainant’s residence (Tr. 18-19, 23; Complainant’s Ex. 1).   

		5.	Duquesne Light installed the new poles as part of an upgrade of its distribution system and to improve reliability and efficiency (Tr. 18).

		6.	The poles installed were installed in compliance with the National Electric Safety Code (NESC) (Tr. 19-20, 23-24).

		7.	The new 50-foot poles replaced the old 40-foot long poles along Coraopolis Road in front of Complainant’s residence.  The new poles were not placed in the same positions as the 40-foot long poles (Tr. 25-26, 33).  

		8.	There is not much difference between the diameter of the newly installed 50‑foot poles and the old 40-foot poles replaced by Duquesne Light.  Both poles are between 18 and 20 inches in diameter (Tr. 24-25).       

 		9.	The 50-foot pole located in the right-of-way in front of Complainant’s residence is set back 3 feet from the curb and 7’ 5” from the white line marking the edge of Coraopolis Road closest to Complainant’s residence (Tr. 21; Respondent’s Ex. 1).  

		10.	The 50-foot pole in front of Complainant’s residence is 43 feet above ground.  The pole is underground seven feet to secure the pole in place (Tr. 23).     

		11.	Duquesne Light attempts to use existing rights-of-way when installing poles (Tr. 30).   

		12.	In order to relocate the poles on the other side of Coraopolis Road from Complainant’s residence Duquesne Light would first have to secure a right-of-way over every parcel of property used and, at some point, a “buck” pole would need to be installed to allow the wires to cross over to the side of the road where Complainant’s residence is located.  The costs of moving the poles across the road would be greater than the cost of placing the poles in the existing right-of-way (Tr. 32-33). 

		13.	Duquesne Light did not provide notification to Complainant or other property owners on Coraopolis Road before it installed the new, taller poles (Tr.13).  

		14.	The 50-foot pole installed in the right-of-way in front of Complainant’s property creates a blind spot for vehicles exiting Complainant’s driveway (Complainant’s Exhibits 1 and 2).

DISCUSSION

		In accordance with Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), Complainant has the burden of proof herein.  To satisfy this burden, Complainant must demonstrate that Respondent was responsible for the problems alleged in her Complaint through a violation of the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, Complainant has the burden to put forth evidence establishing a prima facie case as to her allegations.  If Complainant establishes a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.[footnoteRef:1]  If Complainant’s evidence is rebutted, the burden of going forward shifts back to Complainant, who must rebut the adverse party’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95. [1: 		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof always ultimately remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).] 


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  The Commission does not have jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985).  Only a court of common pleas sitting in equity can resolve property disputes.  Id.  The Commission cannot resolve property disputes.  The Commission is, however, authorized to consider the reasonableness, safety, and adequacy of utility facility locations.  See, 66 Pa. C.S. §§1501, 1505.       

[bookmark: _GoBack]Ms. Hutter’s Complaint raises two issues over which the Commission has jurisdiction.  The first jurisdictional issue contained in the Complaint is whether the 50-foot pole placement in front of Ms. Hutter’s residence creates a dangerous condition for motorists exiting the driveway and whether this pole creates a danger to Ms. Hutter’s home in the event the pole is knocked down.  The second issue is whether Duquesne Light violated the Code, Commission regulations or a Commission Order when it failed to notify Ms. Hutter and her neighbors that the poles located in the right-of-way in front of their residences were going to be replaced before proceeding with the system upgrade.    



A.	Safety Issue

Section 1501 of the Code, 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.  Section 102 of the Code, 66 Pa. C.S. §102, defines “service” as:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .


A utility’s “service” is not merely confined to the distribution of utility service, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  Further, Section 102 of the Code defines “facilities” in pertinent part as:

All the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with, the business of any public utility.


As the party challenging the reasonableness, adequacy and safety of Respondent’s service and facilities, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

		Complainant claims the pole Duquesne Light placed in the right-of-way in front of her home obstructs the view for vehicles exiting her driveway and thereby creates a dangerous condition.  No question, the pole creates a blind spot for drivers exiting her driveway.  This blind spot is best illustrated in the photographs introduced into evidence, specifically Complainant’s Exhibit 1 and Complainant’s Exhibit 2.  The pole in question is between 18 and 20 inches in diameter.  It sits back 3 feet from the curb and 7’ 5” from the white line marking the side of Coraopolis Road closest to Complainant’s property.  For its part, Duquesne Light contends the pole placement in question is safe and does not create a dangerous condition.       

		Duquesne Light’s placement of its poles in public rights-of-way is consistent with utility practice in that, historically, electric utilities in Pennsylvania have been permitted to occupy public rights-of-way free of charge, subject to the government’s power to regulate for the benefit of the public.  See, e.g., PECO Energy Company v. Pa. P.U.C., 568 Pa. 39, 791 A.2d 1155 (2002); Delaware River Port Authority v. Pa. P.U.C., 393 Pa. 639, 145 A.2d 172 (1958).  Thus, public rights-of-way have been utilized reasonably and economically, to avoid private property right-of-way acquisition costs.

		I conclude that the pole placement does not create a dangerous condition.  The pole does create a momentary blind spot for drivers exiting Complainant’s driveway as they look in the direction of the pole, but this momentary blind spot does not rise to the level of a “dangerous condition.”   The pole is between 18-20 inches wide.  Drivers exiting the driveway should be looking in both directions as they move toward the end of Complainant’s driveway before exiting.  Drivers should have ample opportunity to view the roadway in the direction of the pole and accurately determine whether a vehicle is approaching.  Drivers can see and hear vehicles approaching as they move forward with the exception of a momentary blind spot.   Drivers can effectively exit the driveway safely provided they insure that the roadway is clear. 

		Complainant also alleged that the 50-foot replacement pole creates an unsafe condition because if it is knocked over it would fall on her home.  Complainant did not offer any evidence regarding the distance between the base of the pole and her home.  From the record evidence presented by Duquesne Light, it appears the pole was placed seven feet deep into the ground and that the hole was dug with a 21-inch auger.  Tr. 24.  The length of the pole, above ground, is 43 feet.  Complainant has failed to establish that the height of the pole or anchoring of the pole creates an unsafe condition.  The pole was installed pursuant to NESC standards.  Complainant has not met her burden of proof. 
In summary, I conclude that Complainant has not met her burden of proof.  She has failed to establish that the pole placed by Duquesne Light in front of her home creates a “dangerous condition” and makes it unsafe for vehicles to exit her driveway.  She has also failed to establish that the height of the pole or the manner in which it is anchored creates an unsafe condition.         

B.	Notice of Facility Upgrade         

Next, Complainant asserted that Duquesne Light began this project without giving the public an opportunity to comment and without informing the affected property owners of the system upgrade.   I am unaware of any notice requirement contained in the Code or the Commission’s regulations that would require Duquesne Light to notify affected property owners of a pole replacement project or of a system upgrade from 4,000 volts to 23,000 volts where the poles and upgrade are planned for an existing right-of-way already utilized by Duquesne Light.  The replacement poles are wood poles.  They are simply 10 feet taller than the wood poles used previously.    

The Commission’s regulations contain a subchapter regarding the siting and construction of electric transmission lines.  See 52 Pa. Code §57.71 et seq.  This subchapter, Subchapter G, sets forth the application procedure, including the notice procedure, which a public utility must follow in order to obtain authorization “to locate and construct a HV transmission line or any portion thereof. . .”  52 Pa. Code §57.71.  The term “HV transmission line or HV line” is defined as, “an overhead electric supply line with a design voltage greater than 100,000 volts.”  52 Pa. Code §57.1.      

The Commission’s siting and construction regulations contained in Subchapter G, 52 Pa. Code §57.71 et seq., do not apply to the system upgrade, siting and pole replacement at issue in the instant case.  Duquesne Light’s system upgrade was performed to increase the voltage carried along the lines from 4,000 volts to 23,000 volts.  A HV transmission line is, by definition, an overhead electric supply line with a design voltage greater than 100,000 volts.  52 Pa. Code §57.1.  The replacement line at issue is clearly not a HV transmission line.  Complainant has failed to meet her burden of proving that Duquesne Light violated the Code or Commission regulations when it upgraded its distribution system in the Coraopolis Road right-of-way without first providing notice to affected property owners.        

		Accordingly, the Complaint is denied. 		

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of the proceeding.  66 Pa. C.S. §§501, 701, 1303, 1501, 1505.

		2.	The Complainant has the burden of proof.  66 Pa. C.S. §332(a).
	
		3.	To satisfy the burden of proof, Complainant must demonstrate that Respondent was responsible for the problems alleged in her Complaint through a violation of the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).

		4.	The Commission is not authorized to resolve property disputes.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985).

		5.	The Commission is authorized to consider the reasonableness, adequacy and safety of utility facility locations.  66 Pa. C.S. §§1501, 1505.

		6.	Historically, electric utilities in Pennsylvania have been permitted to occupy public rights-of-way free of charge, subject to the government’s power to regulate for the benefit of the public.  PECO Energy Company v. Pa. P.U.C., 568 Pa. 39, 791 A.2d 1155 (2002); Delaware River Port Authority v. Pa. P.U.C., 393 Pa. 639, 145 A.2d 172 (1958).

		7.	Pursuant to 15 Pa. C.S. §1511(e), Duquesne Light has a statutory right to occupy streets, highways and other public ways for the purpose of placing, maintaining and removing aerial, surface and subsurface public utility facilities thereon or therein.

8.	Complainant has failed to meet her burden of proving that she is entitled to the relief she is seeking from the Commission.  66 Pa. C.S. §332(a).

ORDER

		
		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of Mary Ann Hutter against Duquesne Light Company at Docket No. C‑2012-2330551 is hereby denied.

2.	That the Docket for this proceeding, Docket No. C-2012-2330551, be marked closed.


				
Date:	May 21, 2013								/s/			
								Mark A. Hoyer
								Administrative Law Judge
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