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HISTORY OF THE PROCEEDING
On or about September 29, 2012, Jesus Campos (“Complainant”) filed a formal complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant alleged that on July 16, 2012, a PGW employee was requested to service his air conditioning unit on a maintenance plan.  On July 17, 2012, the PGW employee came to the Complainant’s residence, 2005 McKinley Street, Philadelphia, Pennsylvania (“service address”), and while there the employee stated that he was required to exchange the meter because it was outdated.  On August 13, 2012, the Complainant received a PGW bill for $5,712.23 for usage in the amount of 4,203 ccf.  Complainant disputed the amount of usage and the corresponding bill.

On September 20, 2012, Complainant received a letter from PGW which stated that upon examination of the outdated meter it was found that the meter was only registering half of the usage.  PGW made an adjustment of $3,683.43; and thus, claimed the outstanding amount as $1,280.40.  

Complainant continues to dispute the outstanding balance for the following reasons:

1.  Lack of customer review of equipment;

2.  Obligation of utility to take an actual reading every 6 months;

3.  Description of charges by PGW alleged to be unsupported;

4.  PGW fails to provide evidence to support revised bill.

Complainant requested that the revised billed charges be removed from his account and that his account be credited in the amount of $781.01, which was the result of his advance payments.



On October 29, 2012, PGW filed an Answer to the Complaint and admitted that an employee was at the service address for repairs that were determined not covered by the Complainant’s parts and labor plan.  PGW admitted that the meter was exchanged on July 17, 2012.  PGW admitted that the Company issued a bill in the amount of $5,712.23 for 4,203 ccf of gas.  PGW admitted that it closed its investigation and sent a letter to the Complainant explaining that the meter was accurate but the automatic meter reader device (“AMR”) was not programmed correctly in that it was sending only half of the metered usage at the service address.



PGW disputed that the customer was prohibited from reviewing the meter prior to the exchange.  PGW stated that the Complainant’s bills were not estimated but based on actual readings transmitted by the AMR that was inaccurately programmed.  Consequently, PGW contended that the Company has taken actual meter readings.  PGW also contended that by Commission regulation the Company is permitted to render a make-up bill due to an error in the registration of the remote reading device.
  PGW denied that the usage with the new meter is less than the usage recorded by the old meter in similar billing periods.  PGW admitted that the outstanding balance included the application of credit to the Complainant in the amount of $781.01.



PGW submitted that the Bureau of Consumer Services (“BCS”) issued a decision dated August 28, 2012.  BCS directed that the Complainant contact the Company for a 48 month payment agreement by September 6, 2012.
  PGW requested that the Commission find against the Complainant and dismiss the Complaint.


On December 31, 2012, a Hearing Notice was sent scheduling an Initial In-Person Hearing on Thursday, March 7, 2013 at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  

By Prehearing Order dated January 3, 2013, the undersigned ALJ gave direction as to the proper procedure for this matter.  


On March 7, 2013, the evidentiary hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Laureto Farinas, Esquire was present as counsel for PGW accompanied by one witness.  There were two preliminary matters that were discussed.  


Complainant had a typographical error on his Complaint regarding the July 17, 2012 date.  Complainant acknowledged that the date should have been July 17, 2012, when a PGW employee came to his residence and not July 17, 2011.



Respondent requested a continuance because of the unexpected unavailability of its witness due to an emergency at her home on the date of the hearing.  Respondent was not able to prepare another witness in the time between receiving notice of the witness unavailability and the time for the scheduled hearing.  Complainant objected to the continuance because he was available and prepared to proceed.  



The continuance was granted because of the acknowledged exigency of the witness and her unavailability.  Complainant was given the discretion to determine whether the rescheduled hearing was to be in-person or telephonic and the date that the hearing was to be rescheduled given the availability of the ALJ and counsel for PGW.  After deliberation by the Complainant, it was decided that the hearing would be rescheduled on March 11, 2013.



On March 11, 2013, the evidentiary hearing reconvened as scheduled.  Complainant was present and represented himself.  Mr. Farinas was present representing the Respondent and was accompanied by one witness, Linda Pereira.  


Complainant tendered five exhibits.  Two of the exhibits were actually pleadings in the proceeding and were not admitted  into the record.  The three exhibits that were admitted are:

(1) Complainant Exhibit C – Chart comparison of old meter to new meter readings;

(2) Complainant Exhibit D – PGW bills from July 2012 to February 2013; and

(3) Complainant Exhibit E – PGW bills from July 2011 to February 2012.

PGW offered the following 11 exhibits, which were admitted into the record without objection:

(1) PGW Exhibit 1 – Account statement of gas usage at service address;

(2) PGW Exhibit 2 – Complainant’s contacts with PGW from service address;

(3) PGW Exhibit 3 – PGW field service activity at service address;

(4) PGW Exhibit 4 – PGW meter readings from December 2011 to February 2013 at the service address;

(5) PGW Exhibit 5 – PGW documentation of meter test;

(6) PGW Exhibit 6 – PGW letter for review of account by dispute resolution;

(7) PGW Exhibit 7 – PGW letter providing resolution of Company review;

(8) PGW Exhibit 8 – PGW September 2012 bill;

(9) PGW Exhibit 9 – PGW November 2012 bill;

(10) PGW Exhibit 10 – Orders regarding service address; and

(11) PGW Exhibit 11 – Reconstruction of usage at service address.

The hearing resulted in two transcripts, one which consisted of 19 pages of testimony which resulted in the grant of the continuance, and the other which consisted of 92 pages of testimony which was the substance of the proceeding.  The record closed on April 11, 2013.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Complainant, Jesus Campos, resides at 2005 McKinley Street, Philadelphia, Pennsylvania 19149 (“service address”) and receives gas service at this address from PGW which initiated in May 2007.  Tr. 7, 55, PGW Exhibit 10.
  
2. Complainant has a parts and labor plan (maintenance) with the Company where PGW comes to the service address and checks the working condition of appliances.  In July 2012, a PGW employee came to the service address at the request of the Complainant to check the air conditioner under the parts and labor plan.  Tr. 8, 61.

3. Complainant stated in his experience it is routine for the PGW employee to check only the equipment specifically requested.  Tr. 9.

4. Complainant has solicited PGW to check an appliance at his residence under the parts and labor plan only once before.  On December 3, 2009, the heater of the service address was checked and an igniter was replaced on December 4, 2009.  Tr. 10-11, 55, 60-61, PGW Exhibits 2, 10.

5. The PGW employee told Complainant that he changed the meter because it was only measuring half of the gas usage.  Complainant was informed of the change after the fact and did not see what the old meter was reading.  Tr. 11-12.

6. After the meter was exchanged, on August 13, 2012, Complainant received a bill from PGW in excess of $5,000.  The Complainant’s girlfriend contacted the Company on August 22, 2012, requesting to speak with a supervisor for an explanation of the large makeup bill.  Company noted that Complainant disputed bill.  Tr. 14-15, PGW Exhibit 2.
7. On September 20, 2012, Company explained to Complainant that the old meter was not registering usage properly.  The meter needed to be replaced with a new meter.  Complainant was billed incorrectly for the amount used because the old meter was not recording all of the usage.  The Company adjusted the makeup bill to $3,683.43.  The Company also sent a letter to the Complainant stating they investigated the matter and had closed their investigation.  Tr. 63-64, PGW Exhibits 2, 7.

8. A PGW letter dated September 20, 2012, advised the Complainant of his rights under the regulations of the Commission and Public Utility statute.  After the Complainant received this letter from PGW, which also stated the Company closed their investigation, the Complainant filed a Complaint with the Commission.  Tr. 15-16, 64, PGW Exhibit 7.
9. Although PGW revised the amount owed by the Complainant, Complainant never received an itemized accounting showing him how PGW arrived at the reduced amount.  Complainant therefore questioned the accuracy of the reduced amount.  Tr. 29, 38.

10. Complainant has a three-story, row house, with two adult occupants, three bedrooms and four gas appliances, which are: (1) a stove; (2) a dryer; (3) a hot water heater; and (4) a gas house heater.  Tr. 33-34, 37.

11. Linda Pereira has been a senior customer review officer for 10 years who handles the informal and formal complaints filed by consumers at the Commission.  Ms. Pereira has been a PGW employee for 35 years.  Tr. 40-41.

12. The serviceman that came to the service address on July 17, 2012, found an insufficient compressor and changed the meter due to a dead or malfunctioning electronic transmitting device (“ERT”).  Tr. 30, 52, PGW Exhibit 3.

13. The policy of the Company once it is determined that the ERT is inoperative, is to replace it with a new meter and to test the old meter.  This policy was put in place to ensure billing accuracy.  Tr. 51.

14. PGW was not at the service address prior to July 17, 2012, to check the gas meter.  Complainant’s gas service was turned on through an AMR reading.  Although a PGW employee was physically at the service address for the maintenance of the gas heater on December 4, 2009, and to start the gas service on May 22, 2007, on both occasions the meter was not checked.  Consequently, the AMR had been set at measuring half of the usage since the service was placed in Complainant’s name on May 22, 2007.   Tr. 51, 56, 60-61, PGW Exhibit 2.

15. PGW servicemen have the capability to see if the ERT is malfunctioning while at a property.  If the ERT is found malfunctioning, the serviceman will exchange the meter head.  Tr. 52.

16. The last AMR reading on the old meter was 4192.98 on July 12, 2012.  The index off the old meter before it was exchanged was 8385.  The actual physical reading off the meter is twice that of the AMR reading (4192.98 x 2 = approximately 8386).  Thus, it was concluded that the AMR was programmed at the 1-foot drive rather than correctly at the 2-foot drive.  Tr. 52-53, 56, PGW Exhibits 3, 4, and 11.

17. The old meter was received in the meter shop of PGW on July 17, 2012, and tested on July 23, 2012.  Tr. 54, PGW Exhibit 5.

18. The Company determined that the AMR on the meter at the Complainant’s service address was incorrectly set at a 1-foot drive rather than correctly at a 2-foot drive on July 23, 2012.  Tr. 75-76, PGW Exhibits 5, 11.

19. The old meter tested within 0.8% of the standard.  The meter is allowed a 2% tolerance.  Consequently, it is the opinion of Ms. Pereira that the meter index was correct because of the test results of the meter.  Tr. 54, PGW Exhibit 5. 

20. PGW reviewed the gas actually billed over the period up to August 10, 2012, for the incorrectly set AMR and the amount was $8,483.09.  PGW calculated that Complainant should have paid $4,799.66 over the four year period from August 11, 2008, through August 10, 2012.  The difference between the two amounts was $3,683.43 which was credited to Complainant’s account ($8,483.09 -$4,799.66 = $3,683.43).  Tr. 56-57, PGW Exhibit 11.  
21. PGW billed Complainant $5,712.23 on the August 13, 2012, bill as a make-up bill for the incorrectly set AMR.  Tr. 61-62, PGW Exhibit 1.

22. PGW credited the $3,683.43 toward the make-up bill to reduce the amount owed by the Complainant because of the incorrectly set AMR.  The bill was reduced to $2.028.80 ($5,712.23-3,683.43 = $2,028.80).  PGW took the amount that the Complainant had as credit toward his bill at $781.01 and credited it toward the amount for the make-up bill.  PGW then added the amount due for the September 2012 usage at $32.61 for a grand total owed of $1,280.40 ($2,028.80 -781.01 = $1,247.79 + $32.61 = 1,280.40).  Tr.63-65, PGW Exhibits 1, 7.

23. The AMR reading on August 11, 2008, was 2884.  If that reading is doubled, it is 5768.  It is this corrected 5768 reading that was used to calculate the amount for the makeup bill.  Tr. 57, PGW Exhibit 11.
24. Complainant’s usage comparison between old meter and new meter  
	Old meter
	New meter

	Billing period
	Usage ccf
	Heating DDD’s
	Billing period
	Usage ccf
	Heating DDD’s
	Billing period
	Usage

ccf
	Heating

DDD’s

	7/10-8/10
	7 
	0
	7/11-8/11
	9 
	0
	7/12-8/12
	6

	0

	8/10-9/10
	7 
	0
	8/11-9/11
	7 
	0
	8/12-9/12
	9
	0

	9/10-10/10
	7 
	0
	9/11-10/11
	8 
	1
	9/12-10/12
	15
	0

	10/10-11/10
	11 
	47
	10/11-11/11
	8
	69
	10/12-11/12
	13
	71

	11/10-12/10
	19 
	314
	11/11-12/12
	14 
	309
	11/12-12/12
	16
	329

	12/10-1/11
	35 
	596
	12/12-1/12
	24 
	430
	12/12-1/13
	23
	637

	1/11-2/11
	80 
	1132
	1/12-2/12
	50 
	804
	1/13-2/13
	15
	811

	2/11-3/11
	65 
	1027
	2/12-3/12
	49 
	775
	2/13-3/13
	23
	919

	3/11-4/11
	52 
	732
	3/12-4/12
	49 
	674
	
	
	

	4/11-5/11
	32 
	495
	4/12-5/12
	21 
	315
	
	
	

	5/11-6/11
	12 
	168
	5/12-6/12
	13 
	182
	
	
	

	6/11-7/11
	11 
	12
	6/12-7/12
	10
	8
	
	
	


PGW Exhibit 1, Complainant Exhibit C.  

25. Complainant’s usage before meter exchange
	Billing period
	Usage ccf
	Heating DDD’s
	Billing period
	Usage

Ccf
	Heating

DDD’s
	Billing

period
	Usage

ccf
	Heating

DDD’s

	7/07-8/07
	10

	4
	7/08-8/08
	9 
	0
	7/09-8/09
	8 
	3

	8/07-9/07
	5 
	0
	8/08-9/08
	7 
	0
	8/09-9/09
	6 
	0

	9/07-10/07
	7 
	6
	9/08-10/08
	8 
	0
	9/09-10/09
	7 
	0

	10/07-11/07
	7 
	17
	10/08-11/08
	17 
	60
	10/09-11/09
	7 
	58

	11/07-12/07
	18 
	268
	11/08-12/08
	38 
	286
	11/09-12/09
	8 
	360

	12/07-1/08
	56 
	758
	12/08-1/09
	57 
	803
	12/09-1/10
	18 
	510

	1/08-2/08
	67 
	832
	1/09-2/09
	78 
	937
	1/10-2/10
	66 
	1092

	2/08-3/08
	71 
	856
	2/09-3/09
	89 
	1000
	2/10-3/10
	64 
	903

	3/08-4/08
	65 
	752
	3/09-4/09
	71 
	753
	3/10-4/10
	58 
	793

	4/08-5/08
	48 
	506
	4/09-5/09
	39 
	545
	4/10-5/10
	24 
	334

	5/08-6/08
	16 
	200
	5/09-6/09
	9 
	193
	5/10-6/10
	12 
	200

	6/08-7/08
	12 
	75
	6/09-7/09
	8 
	39
	6/10-7/10
	9 
	40


26. It is the opinion of Ms. Pereira that by comparing the usage of the Complainant under the new meter against the usage under the old meter, there may have been some changes in energy consumption habits of the Complainant or physical changes to the Complainant’s property to conserve energy.  Tr. 60.

27. PGW admitted that the Complainant had a credit to his service account prior to the issuance of the makeup bill.  PGW reduced the makeup bill by the credit that existed on Complainant’s account.  Tr. 66.

28. Complainant has not paid for gas service since the issuance of the makeup bill.  Tr. 66, PGW Exhibit 1.

29. PGW is offering the Complainant a payment arrangement to pay the overdue balance on the account over a period of 48 months in compliance with 52 Pa.Code 
§ 56.14.  Tr. 67.

30. The explanation of the incorrect AMR of the Complainant’s meter was entered into the Company’s system on August 6, 2012.  Tr. 76-77, PGW Exhibit 11.

31. PGW knew Complainant’s girlfriend contacted the Company on August 22, 2012, inquiring about billing and requesting to speak with a supervisor and started to investigate the matter on August 23, 2012.  PGW informed the Complainant of the explanation for the makeup bill by letter dated September 20, 2012 and closed its investigation on September 20, 2012.  Tr. 75-79, PGW Exhibits 2, 5, 7, 11.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issues in this proceeding are:

1. Lack of customer review of equipment;

2. Obligation of utility to take an actual reading every 6 months;

3. Description of charges by PGW alleged to be unsupported;

4. PGW fails to provide evidence to support revised bill.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Lack Of Customer Review Of Equipment
Complainant testified that PGW exchanged and installed the meter before informing the Complainant that the meter was malfunctioning.  Tr. 11-12.  PGW’s witness testified that PGW servicemen have the capability to see if the ERT is malfunctioning while at a property.  If the ERT is found malfunctioning, the serviceman will exchange the meter head.  Tr. 52.  Complainant, however, did not indicate that there is a policy, statute or regulation that requires the Company to show the meter is malfunctioning to the customer before the meter is replaced.  The record evidence shows that the meter at issue at the service address had a malfunctioning ERT and the AMR was improperly set.  See PGW Exhibits 5, 11.  Complainant desired to be shown that the meter was malfunctioning prior to the Company personnel removing the meter.  

It is agreed that if Company personnel had shown Complainant how the meter was malfunctioning, the Complainant may not be skeptical of the findings of the Company.  However, there is no mandate of policy, regulation, or law that requires the Company to show the customer the malfunctioning meter while it is still connected to the service address.  
The fact remains that the Company tested the meter for accuracy and it was accurate.  PGW Exhibit 5 showed the tolerance of the meter at 0.8% slow and the PUC regulations provide for a tolerance of no more than 2% fast or slow.  See 52 Pa.Code § 59.21(g) which states, “Each gas meter shall be in good order and shall be correct at all test rates of flow to within 2.0% fast or slow before being installed.”  The problem was with the device used to record the usage of gas through the meter.  
Pursuant to 52 Pa.Code § 59.23, “In the event of a dispute between a customer and a public utility respecting a bill, the utility shall immediately make the investigation required by the particular case and report the result of the investigation to the customer.”  The Company, once the Complainant disputed the makeup bill, did conduct an investigation of the meter, the AMR, the ERT and reported the results of its investigation.  Tr. 63-65, PGW Exhibits 6, 7.    
I do not find the allegation that the Company personnel did not provide the customer with an opportunity to review the equipment actionable.  The customer was provided with the information from the testing of the equipment by the Company.  There is no mandate that requires the Company to perform in the manner desired by the Complainant.

Whether Utility Obligated To Take Actual Reading Every 6 Months

Complainant alleged under consumer rights mandated by the Commission’s regulations that a utility bill may be estimated when the meter reader cannot gain access to the meter.  “When this happens, the utility company has the responsibility to take an actual meter reading at least once every six months unless [the customer] suppl[ies their] own meter readings.”  Complaint at 3, ¶ 4B, #2 (emphasis in original).  
Commission regulation defines AMR as, 

AMR—Automatic meter reading— 

     (i)   Metering using technologies that automatically read and collect data from metering devices and transfer that data to a central database for billing and other purposes. 

     (ii)   The term does not include remote meter reading devices as defined by this section. 

     (iii)   Meter readings by an AMR shall be deemed actual readings for the purposes of this chapter. 
52 Pa.Code § 56.2.  
Consistent with the above Commission regulation, an AMR reading is deemed an actual reading of the meter.  The consumer rights that the Complainant referenced are pursuant to 

52 Pa.Code § 56.12(4) when estimated readings are applied by the Company because access to the service address prohibited reading the meter.
  In this Complaint, the AMR was constantly present from the time the Complainant’s account was set in 2007 through the exchange of the meter on July 17, 2012.  Because the AMR was present, the readings of gas usage by the Respondent are actual readings and not estimated readings.  The consumer right that the Complainant has referenced concerns estimated readings, not actual readings, and is therefore not applicable.
Whether Charges PGW Are Unsupported

The Company explained to the Complainant that the AMR was incorrectly set at the 1-foot drive when it was to be set at the 2-foot drive.  The incorrect setting resulted in the Complainant’s billed usage of the gas service incorrectly recorded at one half of the proper amount.  PGW Exhibit 7.  The Complainant disputed this explanation by the Company because his actual use once the new meter was installed for the winter season from December 2012 through March 2013 is not twice that of the usage he had for the same months from 2011-2012 or 2010-2011; rather, his usage was significantly less than half of that prior to the exchange of the old meter.  Tr. 23, Exhibit C, PGW Exhibit 1.  Complainant is not satisfied with the Company explanation and is challenging it.

The Company witness suggested that the Complainant changed his energy consumption habits or put in provisions in his property to conserve energy usage after the new meter was installed.  Tr. 60.  
The Complainant adamantly denied that he changed his energy consumption habits after the meter exchange.  Complainant stated he uses his gas now the same way he used his gas prior to the gas meter exchange.  Tr. 32, 35.  Complainant does not intentionally perform conservation acts at the service address but believes the windows and the roof are fairly new.  There have been no replacements of windows or the roof since Complainant purchased the property in 2007.  Tr. 37-38.  Complainant stated that the incorrectly set meter caused him to pay more than he should have because the new meter showed the usage to be less than that recorded by the old meter.  Tr. 22-25, Exhibit C.
The evidence showed that the index of the meter that had the incorrectly set AMR was 8385.  PGW Exhibit 5.  The ERT of the meter read 4192.98 which is almost exactly one half of the AMR index.  Tr. 52-53, 56, PGW Exhibits 3, 4, 11.  From these numbers and facts it is reasonable to conclude that the ERT transmitted half of the AMR (4192.98 = 8385 ÷ 2).  Additionally, Complainant’s pattern of usage has been consistent since he resided at the service address.  Complainant’s pattern of usage is as follows:
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The y-axis is the amount of ccf used by the Complainant as recorded and billed.  The graph above does not double the data usage from July 2007 through June 2012 so the data was not adjusted for the incorrect 1-foot drive setting on the AMR between July 2007 through June 2012.  The pattern of usage should be the same and consistent for all years displayed because the change in the drive would affect the amplitude of the data when gas was used but not the pattern or shape of the data if the incorrect drive setting is the only change.  
Complainant’s pattern of gas usage consistently ramps up about September and completes significant usage through April with peak usage in January through March.  The data shows a lesser level of usage as the pattern in 2012 for the peak usage months (January through March) is almost half the usage in 2009.  The data shows that during the peak usage period over the course of five years, the Complainant has a trend of using less gas energy.  The pattern of usage in 2013 is not consistent during the peak usage of gas.  However, the data from July 2012 through December 2012 is consistent with the pattern of usage established by the Complainant and is also data from the new properly set meter.  The data for the peak usage that was attainable for 2013 (since the hearing occurred on March 11, 2013, the billed usage available for 2013 consisted of just January and February) is during peak usage when there is motivation by the consumer to conserve usage to lower bills.  The data presented corroborates that a change in the pattern of usage of gas by the Complainant has occurred.  
I find that the explanation provided by the Company is reasonable and supported.  I find the opinion of the Company’s witness for the change in the pattern of usage credible.  
Whether PGW Failed To Support Revised Bill


Complainant stated originally PGW opened an investigation regarding his billed gas usage and the result was a conclusion that the Complainant owed close to $6,000.  Tr. 24. When Complainant filed the Complaint, the amount owed was reduced by a substantial amount.  Complainant is unsure whether PGW accurately and correctly billed him for his usage.  Tr. 24.  Complainant had been paying his bills in advance and had amassed a credit on his account in the amount of $781.01.  PGW Exhibit 1.  Complainant never received an itemized accounting of his credit and Complainant alleged he was not shown how the make-up bill was revised.  Tr. 29.
PGW showed that the Complainant should have been billed $4,799.66 over the four-year period from August 11, 2008, to August 10, 2012.  PGW Exhibit 11.  The PGW witness testified that the Company is prohibited from back-billing for more than 4 years by 52 Pa.Code § 56.14.  Tr. 64.  Section 56.14 of the Commission’s regulations states, 

§ 56.14. Previously unbilled public utility service.

     When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater: 

   (1)  The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill. 

   (2)  The period of the amortization may, at the option of the customer, extend at least as long as: 

     (i)   The period during which the excess amount accrued. 

     (ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



PGW reviewed the gas actually billed over the period up to August 10, 2012, for the incorrectly set AMR in the amount was $8,483.09.  PGW Exhibit 11.  PGW calculated that Complainant should have paid $4,799.66 over the four year period from August 11, 2008, through August 10, 2012.  The difference between the two amounts was $3,683.43 which was credited to Complainant’s account ($8,483.09 -$4,799.66 = $3,683.43).  Tr. 56-57, PGW Exhibit 11.  PGW billed the Complainant $5,712.23 as the make-up bill for the incorrectly set AMR.  Tr. 61-62, Exhibit C, August 13, 2012 bill, PGW Exhibits 1, 2.  PGW credited the $3,683.43 toward the make-up bill to reduce the amount owed by the Complainant because of the incorrectly set AMR to ($5,712.23-3,683.43 = $2,028.80).  PGW took the amount that the Complainant had as credit toward his bill at $781.01 and credited toward the amount for the make-up bill, and added the amount due for the September 2012 usage at $32.61 for a grand total owed at $1,280.40 ($2,028.80 -781.01 = $1,247.79 + $32.61 = $1,280.40).  Tr.63-65, PGW Exhibits 1, 7.



The PGW witnessed noted that the credit that the Complainant had established on his account was absorbed through the make-up bill and that current undisputed charges after the issuance of the make-up bill have not been paid.  Tr. 66, PGW Exhibit 1.  The PGW witness testified, “… starts with the 10/12/2012 date which is the $30.29 bill.  Then the bill after is $34.50.  The bill after that is $44.79, and he has another current charge after that of $33.90 and then his current one which is $45.58.”  Tr. 66.  Thus, according to PGW, Complainant had a grand total of $189.06 in billed charges that have not been paid for gas service rendered through February 14, 2013.  PGW also assessed a late payment fee of $19.20 on October 12, 2012, because Complainant had not paid undisputed charges for gas service rendered.



I disagree with the account of billed charges by PGW toward Complainant’s account.  The amount of $2,028.80 is under dispute.  PGW does not dispute that $781.01 is credit accrued by the Complainant for early payments made.  PGW cannot place the credit established by the Complainant toward the disputed amount owed.  Rather, PGW must continue to place the credit toward undisputed amounts owed.  


Section 56.22 (c) of Title 52 of the Pennsylvania Code states,

(c)
Late payment charges may not be imposed on disputed estimated bills, unless the estimated bill was required because public utility personnel were willfully denied access to the affected premises to obtain an actual meter reading.

52 Pa. Code § 56.22(c).

The record is clear that the make-up bill is disputed.  The make-up bill is akin to an estimated reading as it is not actually recorded usage by the incorrectly set AMR.  Pursuant to 52 Pa. Code § 56.22(c) late payment charges cannot be imposed on the disputed make-up bill.

On October 12, 2012, PGW assessed a late payment charge of $19.20 resulting in an overdue balance of $1,299.60 which included the make-up bill.  PGW Exhibit 1 at 4.

The $781.01 established credit by the Complainant must go toward bills owed up through February 14, 2013, or the grand total of $189.06.
  Thus, Complainant still has as a credit amount of ($781.01-$189.06 = $591.95) $591.95 as of February 14, 2013.  The late fee assessed by the Company on October 12, 2012, is not warranted because there is no lateness in payment on the undisputed amounts billed.  There exists a credit amount.  Therefore the late payment fee assessed by the Company should be credited back to the Complainant’s service account.  Because the late payment fee is not included in the undisputed charges towards the Complainant’s service account after the make-up bill, I did not adjust the credit amount for the Complainant’s account.


I agree with the Company that pursuant to 52 Pa.Code § 56.14, see supra at 17, the Complainant has 48 months to pay the amount of the make-up bill which is $2,028.80.  In equal payments over the course of 48 months, the calculation is $2,028.80 ÷ 48 = $42.27.  Thus, Complainant would pay $42.27 in addition to his current monthly billed service amount. 
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant sustained his burden of proof regarding whether PGW supported the revised make-up bill.  
5. Complainant did not sustain his burden of proof to merit action by the Commission regarding the three other issues raised in his Complaint.  
6. Complainant has 48 months to pay the make-up bill of $2,028.80 or $42.27 added to the monthly bill over a period of 4 years.  52 Pa.Code § 56.14.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Jesus Campos against Philadelphia Gas Works at Docket No. C-2012-2328020 is sustained in part regarding evidence to support make-up billed charges and denied regarding the other issues raised.
2. Complainant is responsible for the make-up bill with an outstanding balance in the amount of $2,028.80, which accrued over a period of 4 years.
3. Complainant is to pay his current monthly bill plus $42.27 towards his outstanding balance effective the first billing cycle after the entered date of this Order.

4. Respondent is to adjust Complainant’s account to credit the late-fee assessed on October 12, 2012, in the amount of $19.20

5. Respondent is to adjust Complainant’s account to debit undisputed bills from October 12, 2012 forward against Complainant’s established and undisputed credit amount of $781.01.

6. That the Secretary’s Bureau shall mark the matter at Docket No. C-2012-2328020 closed.

Date: May 22, 2013






         /s/










Angela T. Jones









Administrative Law Judge
� 	52 Pa.Code § 56.12(5)(ii) states, “When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount.  If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service).” 


� 	It was noted that while PGW expressed that the BCS decision was attached as an exhibit to its Answer, there was no attachment to the Answer.  Furthermore, PGW did not produce the BCS decision in the proceeding.


� 	“Tr.” references the transcript dated March 11, 2013.  


� 	Meter was replaced.


� 	Irregular billing cycle of 52 days because just initiated service.  Billing cycle seems to be from 29 days to 33 days.


� 	§ 56.12. Meter reading; estimated billing; customer readings.


   (4)  Estimates when public utility personnel are unable to gain access. A public utility may estimate the bill of a customer if public utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply: 


     (i)   The public utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the customer may report the reading or the telephone reporting of the reading. 


     (ii)   The public utility, at least every 6 months, or every four billing periods for public utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or customer supplied reading to verify the accuracy of the estimated readings. 


     (iii)   The public utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or customer read. 





� 	The amounts billed for gas service after the disputed make-up bill that are not in dispute are: $30.29 (10/12/12) + $34.50 (11/13/12) + $44.79 (12/13/12) + $33.90 (01/15/13) + $45.58 (02/14/13) = $189.06.   
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