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Suite 1102, Commerce Building
300 North Second Street
Harrisburg, Pennsylvania 17101

Bernard A. Ryan, Jr (717) 783-2525
Small Business Advocate

D 0 CUMENT (717) 783-2831 (Fax)
F OLDER January 7, 2002

Fax and First Class Mail
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Hon. Wayne L. Weismandel ';;‘j v O3
Administrative Law Judge - . o T

Pennsylvania Public Utility Commission v .§§: e e

P.O. Box 3265 oo = i
Harrisburg, PA  17105-3265 < ry i
m w

Re: PPL Electric Utilities Corporation Rate Change to Z or

’ State Tax Adjustment Surcharge to Implement

2002 Revenue Neutral Reconciliation
Docket No. R-00016850 °

Dear Judge Weismandel:

In accordance with vyour Initial Prehearing Conference Order dated
December 21, 2001, enclosed please find the Prehearing Memorandum on behalf of
the Office of Small Business Advocate. As evidenced by the enclosed certificate
of service, all parties have been served as indicated.

51

eve

g C. Gray
Assi

stant Small Business Advocaje
Enclosures

cc: James J. McNulty,

Secretary
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Robert D. Knecht
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The Office of Small Business Advocate ("OSBA") is authorized to represent

the interests of small business consumers of utility services before the

Pennsylvania Public Utility Commission pursuant to the provisions of the Small

Business Advocate Act, Act 181 of 1988, 73 P.S. §§399.41 - 399.50 ("the Act").

In order to discharge this statutory duty, the Small Business Advocate deems it

necessary to participate as a party to this proceeding. Representing the OSBA
in this matter is Assistant Small Business Advocate Steven C.

Gray. Please
address all correspondence as follows:

Steven C. Gray

Assistant Small Business Advocate
Office of Small Business Advocate =
Suite 1102, Commerce Building JAN 09 20 [
300 North Second Street a?
Harrisburg, Pennsylvania 17101

(717) 783-2525

(717) 783-2831 (fax)




N

IT. FILING BACKGROUND

On October 29, 2001, PPL Electric Utilities filed Supplement No. 18 to
Tariff Electric - Pa. P.U.C. No. 201 proposing an increase in the State Tax
Adjustment Surcharge. The O0SBA filed a Notice of Intervention and Public

Statement on November 28, 2001.

III. IDENTIFICATICN OF ISSUES AND WITNESSES

Assisting in the development and presentation of the OSBA's case in this

proceeding will be:

Mr. Robert D. Knecht

Industrial Economics Incorporated

2067 Massachusetts Avenue

Cambridge, MA 02140

(617) 354-0074

(617) 354-0463 - Fax
The OSBA requests that all parties serve copies of all documents, including
discovery, testimony and briefs, upon Mr. Knecht, simuitaneously with service
upcn the OSBA. The 0SBA does not now expect to present testimony by Mr. Knecht
in this proceeding.

The OSBA will participate in the case to assure that the interests of small
business custemers cof PPL are adequately represented and protected. As
appropriate and necessary, the 08BA will investigate and analyze the claims and
proposals o<f the Company and other parties, primarily through the cross-
examination of witnessegs appearing for those parties and through briefing. The
OSBA will particularly focus on any issue where the impact on the interests of

PPL's small business consumers would be unjustifiably different than or

disproporticnate teo the impact on another class of customers, or otherwise



lacking in reasonableness or basic fairness.

pursue additional issues as they arise throughout the proceeding.

iv. SETTLEMENT

The OSBA is willing to enter intc settlement discussions at any phase of

this proceeding.

V. PROCEDURAL SCHEDULE

The OSBA reserves the right to

The OSBA has been sexrved with the Procedural Schedule issued by Judge

Weismandel for this proceeding.

Dated: January 7,

2002

Respectfully submitted,
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ven C. Gray *
Assistant Small Business Advocate

Office of Small Business Ad ate
Suite 1102, Commerce Building

300 North Second Street
Harrisburg, PA 17101

(717) 783-2525
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PPL ELECTRIC UTILITIES CORPORATION
RATE CHANGE TO STATE TAX ADJUSTMENT :
SURCHARGE TO IMPLEMENT 2002 REVENUE : Docket No. R-00016850

NEUTRAL RECONCILIATION
CERTIFICATE QF SERVICE
I certify that I am serving a copy of the Prehearing Memorandum on

behalf of the Qffice of Small Business Advocate by FAX and first class mail
upon the persons addressed below:

Hon. Wayne L. Weismandel Tanya J. McCloskey, Esquire
Administrative Law Judge Office of Consumer Advocate
Pa. Public Utility Commission 555 Walnut Street
P.O. Box 3765 5% FL Forum Place
Harrisburg, PA 17105-3265 Harrisburg, PA 17101-1823
(717) 783-5048

John H. Isom, Esquire (717) 783-7152
Morgan, Lewis & Bockius
One Commerce Square David M. Kleppinger, Esquire
417 Walnut Street McNees, Wallace & Nurick
Harrisburg, PA 17101 100 Pine Street
(717) 237-4000 P.0O. Box 1166 o
(717) 237-4004 (fax) Harrisburg, PA 1710d;l166 ™o TE?

‘ (717) 232-8000 - S
Kent D. Murphy, Esguire (717) 236-2665 (fax)g; c &=
Assistant General Counsel oF o
Exelon Business Services Company 2; e
2301 Market Street, $23~1 . ,ﬁ:

Philadelphia, PA 18103
{215) 841-4941
{215) 568-338% (fax)

NY3IENG S, A ¥
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gteven C. Gray

Assistant Small Business Advocat

Date: January 7, 2002
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James J. McNulty, Secretary
Pennsyivania Public Utility Commission
The Commonwealth Keystone Building
400 North Street, 2™ Floor

Harrisburg, PA 17120

Re:

U FANN
é@é%zg FAGEIVED
KAREN 8. MILL '/7 fini0: 56

DIRECT DiaL: (717) 23
E-MAIL ADDRESS: KORNER@M

SECRETARY'S BUREAU

1= i "y

January 7, 2002

VIA HAND DELIVERY

waid

Duquesne Light Company — Docket No. R-00016854; Metropolitan Edison

Company - Docket No. R-00016852; Pennsylvania Electric Company —
Docket No. R-00016853; PECO Energy Company — Docket No. R-00016856;-
PPL Electric Utilities Corporation — Docket No. R-00016850; West Penn
Power Company — Docket No. R-00016857 '

Dear Secretary McNulty:

Please find enclosed the original and three (3) copies of the Prehearing Memorandum of
Duquesne Industrial Intervenors, Met-Ed Industrial Users Group, Penelec Industrial Customer
Alliance, Philadelphia Area Industriat Energy Users Group, PP&L Industrial Customer Alliance, and
West Penn Power Industrial Intervenors in the above-referenced proceedings.

As evidenced by the attached Certificate of Service, all parties to the proceedings are being
served with a copy of this document. Please date stamp the extra copy of this transmittal letter and
Kindly return it to our messenger for our filing purposes. Thank you.

KSMO
Enclosures

Very truly yours,

MCNEES WALLACE & NURICK LLC
: Y

Karen S. Miller Orner

Counsel to Duguesne Industrial Intervenors,
Met-Ed Industrial Users Group, Penelec
Industrial Customer Alliance, Philadelphia Area
Industrial Energy Users Group, PP&L Industrial
Customer Alliance, and West Penn Power
Industrial Intervenors

c: Administrative Law Judge Wayne L. Weismandel (via hand delivery}

Certificate of Service

ol

PO Box 1166 * 100 PINE STREET » HARRISBURG, PA 17108-1166 » TEL: 717.232.8000 - Fax: 717.237.5300 » www.MWN.COM

CoLumaus, OH - HazLEToN, PA - WasHingToN, DC



CERTIFICATE OF SERVICE

[ hereby cerlify that [ am this day serving a true copy of the foregoing document upon the
participants listed below in accordance with the requirements of Section 1.54 (relating to service by a

participant):

VIA HAND DELIVERY
Kenneth L. Mickens, Esq. Tanya J. McCloskey, Esqg.
Office of Trial Staff Office of Consurmer Advocate
Pennsylvama Public Utility Commission 555 Walnut Street
Commonwealth Keystone Building Forum Place, 5" Floor
400 North Street, 2" Floor West Harrisburg, PA 17101-1921

Harrisburg, PA 17120

' David Epple, Esq.

Energy Association of Pennsylvania
800 North Third Street

Harrisburg, PA 17102

Carol Pennington, Esq.
Office of Small Business Advocate
300 North 2™ Street, Suite 1102

Harrisburg, PA 17101
John H. Isom, Esq.

Morgan Lewis & Bockius LLP
One Commerce Square

417 Walnut Street

Harrisburg, PA 17101

Daniel P. Delaney, Esq.
Kirkpatrick & Lockhart LLP
Payne Shoemaker Building
240 North Third Street
Harrisburg, PA 17101

VIA FACSIMILE AND FIRST-CLASS MAIL

W. Edwin Ogden, Esq. : John L. Munsch, Esq.
Ryan Russell Ogden & Seltzer, LLP Allegheny Power
Suite 301, 1100 Berkshire Boulevard 800 Cabin Hill Drive .
Reading, PA 19610 Greensburg, PA 15601-1 689-% 2,

: al o ]
Kent D. Murphy, Esq. Brian Kalcic é" ?2‘: ”~‘
Assistant General Counsel Excel Consu]ting 'T;‘D R ,
Ward L. Smith, Esq. Suite 720-T I
Associate General Counsel 225 S. Meramec Avenue ‘é’o o 1:5 "\‘j
Exelon Business Services Company St. Louis, MO 63105 % o
2301 Market Street, $23-1 = ~
Philadelphia, PA 19103 ) (=
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Certificate of Service TR
Docket Nos. R-00016854, R-00016852, R-00016853, R-00016856, R-OOOIGSS%% %16857

AT

Page 2 07 IR

. . . \ U
Michael R. Beiting, Esq. SECRE H\R { S BJREA
FirstEnergy Corp.

76 South Main Street
Akron, OH 44308

Wooen 4. Thtlen Coes

Karen S. Miller Omer

Dated this 7th day of January, 2002, in Harrisburg, Pennsylvania.
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Duquesne LightCompany ']SDockggtVNp ?&SOBU%Q
Metropolitan Edison Company Docket No. R-00016852
Pennsylvania Electric Company Docket No. R-00016853
PECO Energy Company Docket No. R-00016856

PPL Electric Utilities Corporation Docket No. R-00016850

e f
West Penn Power Company § @ggﬁ ?@

Docket No. R-00016857

PREHEARING MEMORANDUM OF
DUQUESNE INDUSTRIAL INTERVENORS,
UM h& MET-ED INDUSTRIAL USERS GROUP,
OC, ENELEC INDUSTRIAL CUSTOMER ALLIANCE,
F 0\‘% LPHIA AREA INDUSTRIAL ENERGY USERS GROUP,

&L INDUSTRIAL CUSTOMER ALLIANCE, AND
WEST PENN POWER INDUSTRIAL INTERVENORS

- As requested by Administrative Law Judge ("ALI") Wayne L. Weismandel in his
Prehearing Conference Order of December 21, 2001, Duquesne Industrial Intervenors ("DII"),’
Met-Ed Industrial Users Group, Penelec Industrial Customer Alliance, Philadelphia Area

Industnial Energy Users Group, PP&L Industrial Customer Alliance, and West Penn Power

! DII does not intend to pursue active litigation in these proceedings; however, for reasons
explained below, DII disagrees with the legal standard applied by the Pennsylvania Public Utility
Commission ("Commission") in these proceedings and is contemplating filing a Petition for
Review with the Commonwealth Court of Pennsylvama ("Commonwealth Court") with respect
to this issue.



Industrial Intervenors ("WPPII") (collectively, "Industrial Intervenors"), collectively, hereby

submit this Prehearing Memorandum.?
I. HISTORY OF THE PROCEEDING
On September 29, 2001, the Pennsylvania Department of Revenue ("DOR") published in

the Pennsylvania Bulletin notice of an increase in the Revenue Neutral Reconciliation {("RNR")

tax rate for the 2002 calendar year. This increase to the RNR tax rate increased the electric
utility gross receipts tax from 44 mills to 60 mills. See 31 Pa.B. 5507 (September 29, 2001). On

November 30, 2001, DOR published 1n the Pennsylvama Bulletin a revised RNR rate of 59 mills,

Pursuant to Sections 2804(16) and .281 0 of the Electricity Generation Customer Choice
and Competition Act ("Competition Act"), which permit an Electric Distribution Company
("EDC") to collect its RNR tax liability from its customers, Duquesne Light Company,
Metropolitan Edison Company, Pennsyivania Electric Company, PECQO Energy Company
("PECQO"), PPL Electric Utiiities Corporation, and West Penn Power Company (""West Penn")
(collectively, "EDCs") filed individual Petitions with the Commission seeking to increase their
State Tax Adjustment Surcharges in order to recover RNR tax lability which would cause the
EDCs to exceed their rate caps. See 66 Pa.C.S. §§ 2804(16) & 2810.. The Office of Consumer
Advocate ("OCA™) filed Complaints against each of these Petitions,’ and the EDCs filed

Answers to the appropriate Complaints. In addition, Petitions to Intervene in these proceedings

2 Membership in each separate industrial group was reflected in the groups' respective Petitions
to Intervene.

 The OCA'’s Complaints asserted that in order for the Commission to determine that each EDC's
proposed rates are just and reasonable, as required by Section 2804(16)(i1) of the Competition
Act, the Commission must review each EDC's rate of return and consider whether any expense
or tax savings offset the EDC's increased tax liability. See 66 Pa.C.S. § 2804(16)(ii).




were filed by PECO, the Office of Small Business Advocate ("OSBA"), the Mid-Atlantic Power
Suppliers Association ("MAPSA"), and the Industrial Intervenors.*

Following a collaborative process, the EDCs, the OCA, the OSBA, MAPSA, and the
Industrial Intervenors reached settlements resolving the issues raised by the EDC's Petitions.
The EDCs individually filed the Settlements with the Commission on December 14, 2001. Ata
Public Meeting on December 19, 2001, however, the Commission voted to reject the
Settlements. By Order entered December 21, 2001, the Commission formally rejected the
Settlements and approved the Petitions, reasoning that the EDCs' proposed rates accurately
reflect known and measurable changes in their RNR tax liability and, thus, are just and
reasonable. The Commission also referred the OCA's Complaints to the Office of
Administrative Law Judge for adjudication within 60 days, however, and granted the Petitions to
Intervene filed by PECO, the OSBA, MAPSA, and the Industrial Intervenors.

1. ANTICIPATED ISSUES AND SUB-ISSUES

The Industrial Intervenors wish to ensure that, prior to permitting the EDCs to recover
their increased RNR tax liability resulting in rates that exceed their applicable rate caps, the
Commission determine that the EDCs' resulting rates are "just and reasonable," as required by
Sections 1308(a) and 2804 of the Competition Act. See 66 Pa.C.S. §§ 1308(a) & 2804. The
Industnal Intervenors assert that while the Competition Act permits an EDC to seek recovery of
increased tax liability attributable to the RNR process, the Competition Act does not

automatically entitle an EDC to such recovery as an exception to the rate cap. Rather, inherent

in the Competition Act's "just and reasonable" standard 1s the requirement that an EDC seeking

“ In addition to filing a Petition to Intervene in the Commission's proceeding regarding West
Penn's Petition (Docket No. R-00016857), WPPII also submitted an Answer in Opposition.




to increase its rates beyond its rate cap show that an exception to the rate cap is necessary for the
EDC to have the opportunity to earn a fair rate of return. See 66 Pa.C.S. § 2804(4)(iit)(c). An
EDC may have an opportunity to earn a fair rate of returm and recover increased tax hability
without exceeding the rate cap by an amount equivalent to the increased tax liability. Thus, an
EDC must prove that the rates resulting from its proposed exception to its rate cap are just and
reasonable. The Commission's determination that the EDCs accurately caiculated the effect of
the RNR tax increase on their proposed rates is wholly insufficient. Instead, Section 2804(16)(i1)
of the Competition Act clearly provides, "The commission shall adjudicate . . . whether the
resulting rates are just and reasonable." 66 Pa. C.S. § 2804(16)(ii) (emphasis added). Because
the Industrial Intervenors disagree with the standard applied by the Commission in these
proceedings, the Industrial Intervenors are planning to file Petitions for Review with the
Commonwealth Court with respect to this issue.
ITI.  PROPOSED WITNESSES

The Industrial Intervenors are in the process of evaluating whether they will sponsor
testimony in this proceeding. In the event that the Industrial Intervenors decide to sponsor
testimony, they will inform the parties and the ALJ as soon as possible of the intended witnesses
and topics of testimony. The Industrial Intervenors also intend to participate in this proceeding
through possible submission of discovery, cross-examination of other parties' witnesses, and
submission of briefs, exceptions, and reply exceptions, as necessary.
IV.  PROPOSED SCHEDULE AND DISCOVERY RULES

The Industrial Intervenors will cooperate with the ALJ and the parties at the Prehearing
Conference to develop an appropriate procedural schedule and discovery rules in accordance

with the Commission's regulations and any ALJ directives. If the Industnal Intervenors or other




parties file Petitions for Review conceming the appropriate legal standard to be applied in these
proceedings, however, the OCA's Complaints should be held in abeyance pending resolution of

such Petitions for Review due to the inefficiencies of litigating the OCA's Complaints under the

legal standard set forth in the Commission's Orders while also contesting that legal standard at
the appellate level.

V. POSSIBILITY OF SETTLEMENT

The Industrial Intervenors participated in collaborative discussions with the other parties

in an attempt to amicably resolve the issues raised by the EDCs' Petitions and are willi

ng to
continue doing so.

ReSpgctfully submitted,

McNEES WALLACE & NURICK LLC

Yoo 10 Toctdeq (Qu"-?/l
David M. Kleppinger
Derrick P. Williamson
Pamela C. Polacek
Susan E. Bruce
Chans M. Burak

_ RS
Karen S. Miller Omer 2 = it
100 Pine Street e E
P.O. Box 1166 2L
Harrisburg, PA 17108-1166=<=  _, - 7=
Phone: (717) 232-8000 ﬁc’; o FE

Fax: (717) 237-5300 c @ -

0 o -

™M
Counsel to Duquesne Industrial Int%/enor

Met-Ed Industrial Users Group, Penelec
Industrial Customer Alliance, Philadelphia
Area Industrial Energy Users Group, PP&L

Industrial Customer Alliance, and West Penn
Power Industrial Intervenors

L

S,

Dated: January 7, 2002
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PP&L Industrial Customer Alliance v. Pennsylvania Public
Utility Commission.

R-00016850

NOTICE OF PETITION by PP&L. Industrial Customer
Alliance v. Pennsylvania Public Utility Commission. at No.
91 C.D. 2002, in the Commonwealth Court of Pennsylvania
from the order of the Commission entered December 21,
2001 in the above-captioned appeal.

B-00023895 Filed: January 11, 2002
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JAN 29 2002
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Irwin A. Popowsky, Consumer Advocate v. Pennsylvania
Public Utility Commission.

R-00016850

NOTICE OF PETITION by Irwin A. Popowsky, Consumer
Advocate v. Pennsylvania Public Utility Commission. at No.
48 C.D. 2002, in the Commonwealth Court of Pennsylvania
from the order of the Commission entered December 21,
2001 in the above-captioned appeal.

B-00023886 Filed: January 8, 2002

=\ IDGCuNENT FoLoer




