	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kelly Dawn Nicholson				:
:
v.						:			C-2012-2324204
:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


This Initial Decision dismisses, with prejudice, the Formal Complaint (Complaint) filed by Kelly Dawn Nicholson (Ms. Nicholson or Complainant) against Pennsylvania Electric Company (Company or Respondent) at Docket No. C-2012-2324204, for lack of prosecution.

HISTORY OF THE PROCEEDING

On September 4, 2012, Ms. Nicholson, pro se, filed a Complaint against Pennsylvania Electric Company.  Complainant alleged that she opposed the Company’s proposed rate increase, indicating that after Respondent’s rate caps expired on December 31, 2010, she consumed approximately the same amount of electricity, however, at an increased cost of approximately 35%.  In her Formal Complaint, Ms. Nicholson listed her address as 51 Valley View Drive, P.O. Box 4377, Hidden Valley, Pennsylvania 15502.  No change of this address was ever provided to the Commission by or on behalf of Complainant. 

		Respondent, through its counsel, Tori L. Giesler, Esquire, filed an Answer and New Matter on October 3, 2012.  Respondent averred, in part, that Complainant has been using the Respondent’s default service at the service location, consistent with the rate schedule as 
6
contained in the Respondent’s Commission-approved tariff.  No reply to the New Matter was filed by the Complainant.

On October 5, 2012, an Interim Order Setting Conference Between Parties was issued, requiring that a mediation conference be held no later than November 2, 2012.  The parties were unable to reach an agreement in order to settle this matter.  By notice dated March 4, 2013, the Commission informed the parties that a hearing on the Complaint would be held at 10:00 a.m. on Thursday, April 25, 2013 at Piatt Place, Suite 220, 301 5th Avenue, Pittsburgh, PA 15222.  The March 4, 2013 Telephonic Hearing Notice informing the parties of the place, day, date and time of the hearing, was mailed in the ordinary course of the Commission’s business, to Complainant at the address she provided on her Complaint.  The hearing notice contained Complainant’s telephone number, which is the same number listed on the Complaint filed by Complainant.  On March 5, 2013, a Prehearing Order was issued to all parties which provided in part that, if the Complainant was not available when contacted by the Administrative Law Judge, her case would be dismissed.  The Prehearing Order further provided that if a party would be at a telephone number different from the one listed on the hearing notice, the party must notify the undersigned presiding officer of the new telephone number, at least one week before the hearing.  The Hearing Notice and Prehearing Order were mailed, in the ordinary course of the Commission’s business, to Complainant at the address she provided on her Complaint.  The Notices were not returned by the post office as undeliverable.

On March 21, 2013, Counsel for Respondent filed a Motion For Continuance, as counsel for Respondent was unavailable for the April 25, 2013 hearing.  By Interim Order dated March 25, 2013, the undersigned presiding officer continued the April 25, 2013 hearing.  On April 1, 2013, a Hearing Cancellation/Reschedule Notice was provided to the parties informing the parties that the hearing was rescheduled for Wednesday, May 22, 2013.  The Hearing Notice dated April 1, 2013 and Prehearing Order dated March 5, 2013 were mailed, in the ordinary course of the Commission’s business, to Complainant at the address she provided on her Complaint.  The Notices were not returned by the post office as undeliverable.

Complainant did not appear at the time the matter was convened at 10:00 a.m. on May 22, 2013, and was not available to participate by telephone, as she could not be reached at the telephone number provided in her Complaint and listed on the telephonic hearing notice. Counsel for Respondent appeared by telephone for the hearing.  Thereupon, the undersigned recessed the conference in order to permit sufficient time for the Complainant to appear or to contact the Commission in order to explain her absence.  The undersigned reconvened the hearing at approximately 10:15 a.m., at which time the Complainant had not appeared personally or by telephone, at the hearing.  An additional effort by the undersigned presiding officer to contact the Complainant by telephone was unsuccessful.  Counsel for Respondent made an oral motion to dismiss the Complaint for failure of the Complainant to appear and to prosecute the Complaint.  The motion was taken under advisement by the undersigned presiding officer.  No subsequent communication was received by the undersigned from or on behalf of Complainant, explaining her failure to appear in order to prosecute her Complaint.  The record closed on June 10, 2013, upon receipt of the hearing transcript. 

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, Ms. Nicholson had the burden of proving she was entitled to the relief requested in her Complaint. 

The Commission satisfies the requirement of affording Complainant with administrative due process, by providing timely notice of the hearing on the Complaint and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).

The March 4, 2013 and the April 1, 2013 Hearing Notices and the March 5, 2013 Prehearing Order were mailed, in the ordinary course of the Commission’s business, to Complainant at the address she provided on her Complaint and to counsel for Respondent, at the address listed on her Answer and New Matter.   In addition, the undersigned contacted the 

Complainant by telephone at the time set for the hearing in this matter, at the telephone number provided by the Complainant on her Complaint, and Complainant provided no change in her telephone number to the Commission.

 The Telephonic Hearing Notice and the Prehearing Order were not returned by the post office as undeliverable.  In addition, Complainant had the duty to keep her mailing address current with the Secretary, in accordance with Section 1.24 of the Commission’s regulations, which provides:

[bookmark: 1.24.]§ 1.24.  Notice of appearance or withdrawal.

(a) Individuals. An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.

52 Pa. Code § 1.24.  There is nothing in the record which indicates Complainant reported a change of address or telephone number to the Commission’s Secretary.

		Complainant’s dispute may be dismissed for failure to keep her contact information current with the Commission.  See, Beall v. Philadelphia Gas Works, Docket No. C‑2008-2027954 (Final Order entered February 23, 2009).  Complainant did not appear for the scheduled hearing and was not available for the telephonic hearing at the only telephone number provided by Complainant.   

Section 332(f) of the Code, 66 Pa. C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….

		Because Ms. Nicholson failed to appear and participate in the scheduled hearing, personally or by telephone, her Complaint must be dismissed with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995). 

		Under the circumstances, the dismissal of the Complaint for failure of the Complainant to appear and to prosecute is appropriate. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. § 701.

		2.	The Complainant as the proponent of a rule or order has the burden of proof.  66 Pa. C.S. § 332(a).

		3.	The Commission’s regulations require an unrepresented individual to report a change in address or other contact information, which occurs during the course of the proceeding to the Commission’s Secretary promptly.  52 Pa. Code § 1.24.  

4.	When a Complainant fails to appear for a scheduled conference or hearing, the Complaint is to be dismissed with prejudice.  Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).




ORDER


THEREFORE,

IT IS ORDERED:  

1.	That the motion of Pennsylvania Electric Company, the Respondent, for dismissal, with prejudice, of the Complaint filed against it by Kelly Dawn Nicholson at Docket No. C-2012-2324204 for the failure of Ms. Nicholson to appear at the May 22, 2013 hearing and to prosecute the Complaint is granted.

2.	That the Complaint of Kelly Dawn Nicholson against Pennsylvania Electric Company, the Respondent, at Docket No. C-2012-2324204 is dismissed, with prejudice, for the failure of Ms. Nicholson to prosecute her Complaint.

3.	That the Secretary’s Bureau mark Docket No. C-2012-2324204 closed.


[bookmark: _GoBack]Date:	June 11, 2013		/s/		
							Jeffrey A. Watson
							Administrative Law Judge
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