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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of George W. Kopf, Jr. (Complainant or Mr. Kopf) filed on December 15, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on December 6, 2012, in the above-captioned proceeding.  On December 18, 2012, PECO Energy Company (Respondent or PECO) filed Replies to Exceptions and on December 19, 2012, filed Revised Replies to Exceptions.  The Complainant filed a response to the Revised Replies to Exceptions on December 26, 2012.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

This matter involves a challenge to the transfer of a utility account from a tenant to a property owner after the discovery of a foreign load[footnoteRef:1] situation on the rental property.   [1:  	“Foreign load” refers to utility service which is not related to serving a tenant, but for which the tenant is being billed.  Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  It occurs when a tenant’s meter registers usage for utility service provided to a dwelling unit or units other than the tenant’s or to a common area of a building such as hallway lighting or to communal laundry room appliances.    
] 


On October 24, 2012, Mr. Kopf filed a Formal Complaint against PECO protesting the finding that his rental property at 226 Green Street, 2nd Floor, Holmes, PA 19043 (“Service Address”) contained foreign wiring in violation of Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1.  The foreign wiring condition related to electric service to common areas in a second floor hallway, basement and outside light.  The Complainant averred that his tenant, Allesandra DelRaso (Ms. DelRaso), by her lease dated March 15, 2006, agreed to pay for all utilities to the common areas.  Complaint at 5-6.[footnoteRef:2]    [2:  	Attached to the Complaint are the lease to the Service Address and a letter from Ms. DelRaso dated October 21, 2012, stating she has always been responsible for the electricity service to the hallway and outdoor lights and that she agrees to continue payment for the electric service.  Also attached is a letter from the Respondent to the Complainant dated October 15, 2012, pertaining to a PECO inspection on October 10, 2012, in response to a high bill complaint.  The letter stated that the Respondent’s field technician discovered the presence of foreign wiring for electric service to an outdoor light and lights in a common hall on the second floor.  According to the letter, Section 1529.1 of the Code requires PECO to transfer the account for the Service Address from the tenant to the Complainant.  Further, the letter explained that the account could be transferred back to the tenant after an electrician corrected the wiring for the apartment.  Id.; Complaint Exhs.] 


For relief, Mr. Kopf requested the dismissal of the high bill complaint which prompted PECO’s determination of foreign wiring at the Service Address and for the Commission to rule that he does not have to install an additional electric meter for the service to the common areas.  Id. at 7.

On November 13, 2012, the Respondent filed an Answer and New Matter in which it admitted to conducting an investigation of the Service Address after receiving a high bill complaint from Ms. DelRaso.  PECO also admitted that after it discovered the hallway and outdoor lights were connected to Ms. DelRaso’s meter, it established an account in the Complainant’s name for the Service Address.  The Respondent averred that it acted properly in determining the foreign wiring condition and transferring the service and charges to the Complainant’s name pursuant to Section 1529.1, and Commission Orders.  Further, the Respondent asserted that Mr. Kopf has failed to notify PECO that the foreign wiring has been repaired.  Answer at 3-4.  

Also on November 13, 2012, the Respondent filed Preliminary Objections contending the Complaint was legally insufficient under Section  5.101(a)(4) of the Commission’s Regulations, 52 Pa. Code § 5.101(a)(4).  PECO argued that the Complaint did not allege a violation of the Code, Regulations or Commission Orders and that it should be dismissed for failure to state a claim upon which relief could be granted.  Preliminary Objections at 3-5.

On November 26, 2012, the Complainant filed a Reply to the Preliminary Objections in which he argued there is an exception to the requirements of Section 1529.1 of the Code if a tenant informs a utility he is willing to accept financial responsibility for foreign load service.  R. to Preliminary Objections.  Attached to the reply is the Commission’s proposed policy statement from 1998 pertaining to resolution of complaints involving Section 1529.1.  Proposed Policy Statement Re: Resolution of Issues Common to Complaints Involving 66 Pa. C.S. § 1529.1 (relating to duty of owners of rental property), Docket No. L-00980137 (Order entered September 23, 1998), 28 Pa. B. 5497 (October 31, 1998)(1998 Proposed Policy Statement).  

On December 6, 2012, the Complainant filed a general response to PECO’s New Matter.  

In the Initial Decision, issued on December 6, 2012, the ALJ sustained the Preliminary Objections and dismissed the Complaint for failure to state a claim upon which relief can be granted.  As previously indicated, the Complainant filed Exceptions on December 15, 2012.[footnoteRef:3]  PECO filed Replies to Exceptions on December 18, 2012, and Revised Replies to Exceptions on December 19, 2012.   Thereafter, on December 26, 2012, the Complainant filed a response to PECO’s Revised Replies to Exceptions.[footnoteRef:4]  [3: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination.    
]  [4:  	In addition, the Complainant on April 15, 2013, filed a letter with the Commission stating that Ms. DelRaso’s lease expired on April 15, 2013, and that she will be moving from the Service Address.  As a result of the lease termination, Mr. Kopf states: “I feel this should dismiss the case as she will no longer have a complaint.”  Complainant’s Letter dated April, 12, 2013.  ] 


Discussion

This case is before us on preliminary objections.  Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ Salapa made six Findings of Fact and reached four Conclusions of Law.  I.D. at 4, 10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v.   Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Recommendation
In the Initial Decision, ALJ Salapa determined that the Respondent – by transferring the account for the Service Address from Ms. DelRaso to the Complainant – did not violate any statute, regulation or order over which the Commission has jurisdiction.  After accepting the facts alleged in the Complaint as true for purposes of the Preliminary Objections, the ALJ determined the Complaint failed to state a claim upon which relief could be granted and dismissed it.[footnoteRef:5]  I.D. 7-10.   [5:  	In reaching his determination, the ALJ examined Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, and applicable Commission decisions including Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F-2009-2101282 (Order entered July 16, 2010), Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010), and Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997). 
] 

In addition, the ALJ explained that the Code does not authorize the Respondent to collect foreign load charges from a tenant.  He determined that the Complainant is responsible for Ms. DelRaso’s account balance and arrearages as of the date of discovery of the foreign load until the Complainant removes the foreign load and the Respondent verifies its removal.  Also, the ALJ found that Ms. DelRaso’s lease does not supersede and has no effect on the Respondent’s obligation to comply with Section 1529.1 of the Code.  Id. at 9.  
		
Positions of the Parties

In his Exceptions, the Complainant reiterates the arguments from his Reply to the Preliminary Objections in which he argued the Commission created an exception to the foreign load transfer requirements of Section 1529.1 of the Code.  In support, Mr. Kopf argues that the Commission’s 1998 Proposed Policy Statement provides that a tenant’s willingness to accept financial responsibility for a utility account – even if charges for foreign load are billed to the account – provides an exception to the Section 1529.1 requirements.  Exc. 

In its Revised Replies to Exceptions, PECO argues that the Commission has withdrawn the 1998 Proposed Policy Statement and that ALJ Salapa properly applied recent Commission decisions in dismissing the Complaint.[footnoteRef:6]  Rev. R. Exc. at 3-5.  [6:  	In response to the Revised Replies to Exceptions, Mr. Kopf states generally that a recent Commission decision which was relied upon in the Initial Decision – Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) – does not apply to his case.  Response to R. Exc.
] 



Disposition
		
We agree with the ALJ’s determination that the Complainant did not set forth a legally sufficient Complaint.  Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, states the following:  

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

This statutory provision provides that the owner of a rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter, regardless of whether or not the owner has notified the utility providing the service.  

		In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6; see also, Santos v. Metropolitan Edison Co., Docket No. C‑00967757 (Order entered August 7, 1997).  The Commission’s foreign load policy was explained in detail in Ace Check Cashing, supra.  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Courts of Common Pleas.  Id. at 8.  

		Recently, the Commonwealth Court upheld a similar Commission decision involving foreign load.  1-A Realty v. PPL Electric Utilities Corp., Docket Nos. 
F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012), aff’d, 1-A Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth.  2013).  In 1-A Realty, PPL transferred two tenant accounts to the owner of a mobile park after determining that the tenants’ electric meters were registering foreign loads from communal street lights under a private agreement between the tenants and the owner.  The owner challenged the determination and the ALJ issued an initial decision denying the owner’s complaint.  We adopted the ALJ’s decision, concluding that Section 1529.1 requires a utility to list an account in the name of the owner of the premises upon learning of the existence of foreign load, and that the statutory requirement imposed on utilities is mandatory rather than discretionary.  1‑A Realty v. PPL Electric Utilities Corp., Docket Nos. F-2010-2166554 and F‑2010‑2166976 (Order entered April 12, 2012), at 20.  Further, we determined that a tenant could not waive rights pertaining to foreign load charges, and that there is no exception to the requirements of Section 1529.1 based on private agreements between landlords and tenants.  Id.  The Commonwealth Court affirmed our decision and concluded that tenants are not permitted to accept utility service which is not exclusive to their homes.  1-A Realty, supra, 63 A.3d at 484.  

		Furthermore, a utility has an affirmative duty to investigate a foreign load complaint.  If, after investigation, the utility suspects a foreign load situation, the utility is required to transfer the account to the name of the owner.  Franckowiak v. PPL Electric Utilities Corp., 101 Pa. P.U.C. 630 (Order entered July 3, 2006).  

		 In this matter the Complainant does not challenge PECO’s determination of the presence of a foreign load at the Service Address.  Rather, Mr. Kopf argues that the Respondent should not have transferred the account to the Complainant because his tenant agreed to assume payments for the foreign load service.  In support of his argument, Mr. Kopf cited to the Commission’s 1998 Proposed Policy Statement and a complaint filed with the Commission, Colgan v. PECO, Docket No. C-2010-2163186 (Complaint filed February 24, 2010).[footnoteRef:7]  [7:  	In Colgan, a landlord filed a complaint seeking the removal of foreign load account charges.  A hearing was held on April 28, 2010, however, prior to the issuance of an Initial Decision, the parties settled their dispute.  Cert. of Satisfaction dated May 14, 2010.  Thus, the Commission did not issue an Opinion and Order in Colgan.   ] 


		The Respondent correctly notes that the Commission withdrew the 1998 Proposed Policy Statement and that our recent decisions support the ALJ’s Initial Decision.  In our Opinion in 1-A Realty, supra, we discussed the withdrawal of the 1998 Proposed Policy Statement:

In 1998, the Commission issued a proposed policy statement to implement Act 54 [66 Pa. C.S. § 1529.1] that, inter alia, allowed “acceptable foreign load,” which was defined as foreign load that had been disclosed in writing to the tenant and for which the tenant had notified the utility that he or she would accept responsibility.”  [1998 Proposed Policy Statement].  However, the 1998 Proposed Policy Statement was never finalized by the Commission, and instead was withdrawn and replaced by proposed regulations in 1999.  Proposed Rulemaking Order Re: Residential Accounts Containing Charges for Foreign Load, Docket No. L‑00990142 (Order entered August 13, 1999) (1999 Proposed Rulemaking).  The Commission again proposed to allow foreign load where there was prior disclosure and a tenant agreed to pay for it; however, a proposed caveat was added requiring a Commission finding, after notice and an opportunity to be heard, that the tenant had agreed to accept foreign load.  The 1999 Proposed Rulemaking in turn was never finalized, and was discontinued in 2005.  Discontinuance of Proposed Rulemaking Regarding Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered October 7, 2005).  The basis for the discontinuance of the 1999 Proposed Rulemaking was the fact that the Commission’s adjudication of several foreign load complaints had resolved a number of foreign load issues and rendered a rulemaking unnecessary.  Accordingly, neither the 1998 Proposed Policy Statement, which has been cited frequently by the Complainant, nor the 1999 Proposed Rulemaking has any relevance to this proceeding, since neither was adopted in final form by the Commission. 

1-A Realty v. PPL Electric Utilities Corp, Docket Nos. F-2010-2166554 and F‑2010‑2166976 (Order entered April 12, 2012), at 18-19.  

		In 1-A Realty, we also noted that reliance on the prior proposed rulemaking was contrary to the law.  Id. (citing Tasker v. PP&L, Inc., Docket No. C-00003249 (Initial Decision of ALJ Weismandel issued July 18, 2000, Commission Final Order entered August 29, 2000) at 13, n. 2 (unless and until proposed regulations are adopted in accordance with applicable statutory requirements they are a nullity)).

		Under Section 1529.1 of the Code, the Commission’s rulings related to it, and the Commonwealth Court’s decision in 1-A Realty, it is clear that tenants are not permitted to consent to having foreign load charges attributed to them.  In this case, Ms. DelRaso could not accept utility service that was not exclusive to her rented apartment.  

Therefore, we shall deny the Complainant’s Exceptions.[footnoteRef:8]   [8:  	In response to the Complainant’s letter dated April 12, 2013, the fact that Ms. DelRaso has now vacated the Service Address has no bearing on this case.  The account was properly transferred to the Complainant upon determination of the foreign load situation.  Thus, Ms. DelRaso’s residency status at the Service Address is irrelevant.  ] 


Furthermore, we find that the ALJ’s granting of the Respondent’s Preliminary Objections was correct even though Mr. Kopf is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this proceeding, where a hearing would not alter the inevitable conclusion that this Commission cannot provide the Complainant with the requested relief.  See, Floyd v. Verizon Pennsylvania LLC, Docket No. C-2012-2333157 (Order entered April 4, 2013).  On this basis, we distinguish Carlock from the case now before us.

		Accordingly, we affirm the ALJ’s determination that the Complainant failed to meet his burden of proof and to show that the Respondent violated any provisions of the Code.  
   
Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of George W. Kopf, Jr., filed on December 15, 2013, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge                  David A. Salapa, issued on December 6, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Complaint of George W. Kopf, Jr., against PECO Energy Company, at Docket No. C-2012-2332993, is dismissed. 


4.	That this proceeding shall be marked closed.

[bookmark: _GoBack][image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 13, 2013 

ORDER ENTERED:   June 13, 2013

14

image1.png




