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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mark Strohecker (Complainant), filed on January 30, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on January 11, 2013, in the above-captioned proceeding.  Pennsylvania-American Water Company (PA-American) filed Replies to Exceptions on February 15, 2013.  For the reasons set forth herein, we shall deny the Complainant’s Exceptions and adopt the Initial Decision.

History of the Proceeding

On September 6, 2012, the Complainant filed a Formal Complaint (Complaint) against PA-American alleging that there was a reliability, safety, or quality problem with his water utility service and requested a payment agreement.  Specifically, the Complainant alleged that he had sewer line repair insurance through PA-American, which PA-American claimed lapsed, and that repair costs plus a spike in usage made it impossible for him to pay his water bill.  Complaint at 7-8.  As relief, the Complainant stated generally that PA-American needed to do “something” since he was paying for sewer line repair insurance.  Id at 8. 

On October 5, 2012, PA-American filed an Answer and New Matter to the Complaint.  In its Answer, PA-American denied the material allegations of the Complaint and averred that the Complainant was enrolled in American Water Resources’ water line and sewer line protection program from August 5, 2007 to August 5, 2008, but was removed from the program for failure to pay program fees.  American Water Resources is an affiliate of PA-American.  Answer at 2.  In its New Matter, PA-American asserted, inter alia, that the Complainant had entered into more than ten payment agreements with PA-American, but failed to adhere to the terms of these agreements, and that the Complainant previously received at least two Bureau of Consumer Services payment agreements, but also failed to adhere to the terms of these agreements.  Answer at 3-4.  PA-American requested that the Complaint be dismissed. Id. at 4.

On November 29, 2012, by Telephone Hearing Notice, the ALJ notified the Parties that the initial telephonic hearing for this proceeding was scheduled for January 4, 2013.

On December 3, 2012, the ALJ issued a Prehearing Order which advised the Parties, inter alia, that if they would be at a telephone number different than the number on the hearing notice, they must notify the ALJ of this telephone number at least one week before the hearing.  The Prehearing Order also indicated that the Complaint would be dismissed if the Complainant was not available when contacted by the ALJ on the date of the hearing.  Prehearing Order at 1.

		The Telephone Hearing Notice and the Prehearing Order were mailed via first-class mail through the United States Postal Service to the address provided by the Complainant in the Complaint.  Neither the Telephone Hearing Notice nor the Prehearing Order was returned as undeliverable by the United States Postal Service.

		On January 4, 2013, the ALJ attempted to convene the hearing as scheduled.  Counsel for PA-American was present and was ready to proceed.  The ALJ made two attempts to call the number provided by the Complainant for the hearing.  However, each time, an outgoing message from the Complainant’s telephone indicated that he was not available and did not provide an opportunity to leave a message.

		Prior to the conclusion of the hearing, Counsel for PA-American indicated that she received voicemail communication from the Complainant on December 24, 2012 in which the Complainant alleged he retained an attorney.  However, the Complainant did not provide the attorney’s name or contact information.  PA-American indicated that it never received a Notice of Appearance on the Complainant’s behalf and moved to dismiss the Complaint with prejudice for failure to appear.

		In her Initial Decision, issued May 10, 2012, the ALJ granted PA‑American’s motion and dismissed the Complaint with prejudice due to the Complainant’s failure to appear for the hearing.  I.D. at 6.  As noted, supra, the Complainant filed Exceptions on January 30, 2013.  PA-American filed Replies to Exceptions on February 15, 2013.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

The ALJ’s Initial Decision

ALJ Dunderdale made seven Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As noted, supra, the Complainant failed to appear for the hearing, failed to provide the ALJ with an updated telephone number, and failed to be present at the time of the hearing despite receiving the Telephone Hearing Notice and the Prehearing Order.  The Complainant also did not contact the ALJ after the hearing to explain his absence or to explain if a continuance was needed for any reason.  Given these circumstances, the ALJ concluded that the Complainant’s due process rights have been fully protected because, in the ALJ’s opinion, it appeared that the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  The ALJ also concluded that by failing to appear and proffer any evidence in support of his Complaint, the Complainant failed to meet his burden of proof.  The ALJ dismissed the Complaint with prejudice, ruling that the Complainant had waived the opportunity to participate in the hearing.  I.D. at 5.

Exceptions and Replies to Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Additionally, in addressing the merits of the Exceptions, we will limit our consideration to the issue of whether the ALJ properly dismissed the Complaint with prejudice.  We will not address issues that are unrelated to the Findings of Fact and Conclusions of Law in the Initial Decision or issues that are not part of the record before us.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.

		In his Exceptions, the Complainant avers that he never received all documents necessary to know the date and time of the hearing, that he never received the Prehearing Order and that he is still entitled to a hearing.  The Complainant also alleges that he continues to have a reliability, safety, or quality problem with his water utility service.  Exc at 1-2.  

In its Replies to Exceptions, PA-American avers that the Complainant’s Exceptions should be denied and that the Commission should uphold the ALJ’s Initial Decision.  R. Exc. at 1.  PA-American asserts that the Complainant was aware of the hearing date but simply chose not to participate.  As support of this, PA-American notes that there is no record of the Commission’s or PA-American’s documents being returned as undeliverable.  PA-American also notes that the Complainant filed a response to PA‑American’s Answer and New Matter, evidencing his receipt of documents.  PA‑American avers that the Complainant left a voicemail with Counsel for PA-American on December 24, 2012, specifically stating that he was calling regarding his upcoming hearing.  Additionally, PA-American avers that the balance of the Complainant’s Exceptions do not identify any error in the ALJ’s Findings of Fact or Conclusions of Law in her Initial Decision, but are simply a reiteration of the allegations in the Formal Complaint. Id. at 2-3.

Disposition

		Based on our review of the record, as well as the Exceptions and Replies to Exceptions, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  We find that the ALJ properly dismissed the Complaint with prejudice based on the Complainant’s failure to appear for the scheduled hearing.  The Complainant stated that he never received all of the documents that were necessary for him to know the date and time of the hearing.  However, as noted, supra, both the Telephone Hearing Notice and the Prehearing Order were mailed to the address that the Complainant provided in his Complaint.  The Telephone Hearing Notice informed the Parties of the date and time of the hearing and that they could lose the case if they did not come to the hearing and present facts on the issues addressed at the hearing.  The Prehearing Order also advised the Parties of the date and time of the scheduled hearing and that the case would be dismissed if a party failed to obtain a continuance or to appear for the hearing.  Because both of these documents were sent to the Complainant’s address, as listed on the Complaint, and were not returned by the Post Office, we presume that the Complainant received these documents.  See, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  As such, the Complainant was provided with the requisite notice and opportunity to be heard, and his due process rights have been satisfied.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  We also note that the Complainant was served with a copy of the Initial Decision, along with a corresponding letter advising the Complainant on how to file Exceptions.  As with the Telephone Hearing Notice and the Prehearing Order, the Initial Decision and corresponding letter were mailed to the address that the Complainant provided in his Complaint.  The Complainant timely filed Exceptions upon receipt of the Initial Decision.  We are of the opinion that this offers further evidence that the Complainant also received the previous documents mailed to him, discussed, supra.  

		The Complainant has not provided us with any valid reasons for granting his Exceptions and providing him with another opportunity for a hearing in this case.  Instead, as noted by PA-American in its Replies to Exceptions, the Complainant’s Exceptions simply restate the allegations he made against PA-American in his Complaint.

		Further, PA-American was present with Counsel and a witness on the date of the scheduled hearing in this proceeding and was prepared to proceed.  We are of the opinion that granting the Complainant’s request for a hearing at this stage would not serve the public interest, as it would prejudice PA-American by requiring it to prepare for another hearing and would amount to the further expenditure of administrative and judicial resources.  We are of the opinion that the Complainant’s failure to appear was due to his own actions since the Complainant had proper notice of the hearing and did not contact the ALJ after the hearing to explain his absence or state that a continuance was needed.  We agree with the ALJ that by failing to appear and proffer any evidence in support of his Complaint, the Complainant has failed to meet his burden of proof.

		Consistent with our prior decisions, we shall dismiss the Complaint with prejudice due to the Complainant’s failure to appear for the scheduled hearing and prosecute the Complaint.  See, Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  We recognize that the dismissal of the Complaint, with prejudice, may appear to be a severe sanction on the Complainant.  Nevertheless, our Regulations permit the imposition of sanctions where a party, after being notified, fails to appear or to be represented at a scheduled conference or hearing.  52 Pa. Code § 5.245.  The ALJ’s Prehearing Order clearly gave notice of the time and place of the hearing, as well as the possibility of sanctions if the Complainant failed to appear.  The ALJ’s Prehearing Order also gave notice of the procedure for requesting a continuance.  Under the facts of this specific case, we feel compelled to adopt the ALJ’s decision.

Conclusion

		For the reasons discussed herein, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Mark Strohecker, filed on January 30, 2013, are denied.
		2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued January 11, 2013, is adopted.  

		3.	That the Complaint filed by Mark Strohecker against Pennsylvania-American Water Company, at Docket No. C-2012-2324937, is dismissed with prejudice.


4.	That this case shall be marked closed.


[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)
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