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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Yomari Then (Complainant) on April 19, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on April 8, 2013.[footnoteRef:1]  On May 9, 2013, Philadelphia Gas Works (PGW or Respondent) filed Replies to Exceptions.  For the reasons outlined below, we will grant the Complainant’s Exceptions, vacate the Initial Decision, and remand for such further proceedings as may be warranted, consistent with this Opinion and Order.   [1:      By Secretarial Letter of April 29, 2013, the Commission notified the Parties of record that a review of the filing indicated that the Complainant included no certificate of service or other indication that the Parties had been served with a copy of the Exceptions.  Accordingly, the Secretary enclosed a copy of the Exceptions with the Letter, and notified the Parties that, pursuant to 52 Pa. Code § 5.535, they had until May 9, 2013, in which to file Reply Exceptions.] 


History of Proceedings

		On July 26, 2012, the Complainant filed a Complaint with the Commission against PGW alleging the following, among other things:  (1) that there are incorrect charges on her bill; (2) that she received a notice that her utility service is being terminated; (3) that there is a balance of $6,174.85 on her account; and (3) that she wants the erroneous charges removed from her account. 

		On August 30, 2012, PGW filed an Answer in which it denied that there are incorrect charges on the bill for service to the relevant address.  The Respondent averred that the account balance is $6,286.24.  The Respondent referred to a June 28, 2012, Bureau of Consumer Services decision which stated that the bills were correct as rendered.

		This case was assigned to ALJ Fordham.  The hearing was scheduled to take place on January 16, 2013.  A Prehearing Order, dated December 18, 2012, which stated the hearing date to be January 16, 2013, was sent to the Parties.  Additionally, the Parties were sent a corrected hearing notice, dated January 2, 2013, also indicating that the hearing was to be held on January 16, 2013. 

		A hearing was held in this matter on January 16, 2013, in the Philadelphia Regional Office.  The Complainant did not appear.  PGW was represented by counsel.  Additionally, a senior customer review unit officer from the Respondent and a representative from the Respondent’s meter reading and investigations department, were present but did not testify.  Tr. at 5, 6.  The Respondent moved to dismiss the Complaint with prejudice, due to the Complainant’s failure to attend a scheduled hearing.  Tr. at 6.  The record consists of the pleadings and an eight page transcript.  The record in this case closed on January 29, 2013.

In her Initial Decision, issued on April 8, 2013, ALJ Fordham recommended that the Complaint be dismissed, due to the Complainant’s failure to participate in a scheduled hearing.  I.D. at 5-6.  Exceptions and Replies to Exceptions were filed as above noted.  

Discussion

The ALJ made six Findings of Fact and reached six Conclusions of Law.  I.D. at 2-3, 5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).    

Legal Standard

		Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

		Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).

ALJ’s Recommendation

           In the Initial Decision, the ALJ noted that the Respondent’s counsel had moved to dismiss the Complaint with prejudice due to the Complainant’s failure to prosecute.  Tr. at 6; I.D. at 4.  The ALJ granted the Respondent’s motion, noting that the Complainant, by failing to appear at the hearing, had waived the opportunity to participate and had, accordingly, failed to carry the burden of proof in this matter.  Conclusion of Law Nos. 3 and 5, I.D. at 5. 

Exceptions and Replies to Exceptions

           In her Exceptions, the Complainant avers that she was aware of the date of the hearing and that, on that date, she went to the correct address, but was unable to locate the hearing.  The Complainant adds that, due to the fact that she does not speak English, she had difficulty following the instructions as to how to locate the hearing once she was in the building.  Exc. at 1.  Accordingly, the Complainant requests that she be afforded a new hearing.  Id.

		PGW states that in consideration of the Complainant’s language challenges, it does not oppose the Complainant’s request to reschedule the hearing.  R. Exc. at 1. 
Disposition

On review, we note that the Complainant attempted to attend the scheduled hearing, and was actually in the correct building, but was unable to locate the correct room in that building.  By being present in the correct building, the Complainant demonstrated her intent to participate in the hearing.  

In this respect, this case is similar to Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).  In Wiggins, the pro se complainant failed to appear at the scheduled time in the correct room in the Philadelphia Office, and counsel for the respondent thereupon moved for the complaint to be dismissed with prejudice due to failure to prosecute.  Wiggins at 4.  After the hearing was adjourned and the respondent had left the building, the complainant was discovered in a waiting area normally used by clients of the Welfare Department.  Id.  We determined that, since the complainant made a good faith effort to attend the scheduled hearing, the complainant should be afforded another opportunity to appear and present his case.  Id.  Accordingly, the hearing was rescheduled.    

Similarly, in consideration of the specific facts and circumstances of this matter, we find that the Complainant made a good faith effort to attend the scheduled hearing.  Therefore, we will grant the Complainant’s unopposed request for another hearing.
  
Conclusion

Based upon our review of the pleadings, the Parties’ positions, and the applicable law, we shall grant the Complainant’s unopposed Exceptions, vacate the ALJ’s Initial Decision, and remand for such further proceedings as may be warranted, consistent with this Opinion and Order; THEREFORE,
IT IS ORDERED:

1.	That the Exceptions filed by  Yomari Then on April 19, 2013, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, are granted.

2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on April 8, 2012, is vacated, consistent with this Opinion and Order.

3.	That this proceeding shall be remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  June 13, 2013
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