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OPINION AND ORDER


BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Jack Bleiman (Complainant) filed on December 18, 2012,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on November 20, 2012,[footnoteRef:2] in the above-captioned proceeding.  Replies to Exceptions were not filed.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision. [1:  	The Complainant filed the Exceptions with the Commission’s Secretary’s Bureau on December 18, 2012; however, the Exceptions did not include a Certificate of Service.  By letter dated December 21, 2012, the Secretary’s Bureau notified all Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s letter provided a copy of the Exceptions to all Parties, and December 21, 2012, was then deemed to be the filing date for the Exceptions in order to avoid prejudice to any Party.
]  [2:  	By Secretarial Letter of December 6, 2012, the Commission granted the Complainant’s request for an extension of time for the filing of Exceptions and required that Exceptions be filed on or before December 20, 2012.] 


History of the Proceeding

		On January 12, 2012, Mr. Bleiman filed a Formal Complaint (Complaint) against PECO Energy Company (PECO, Company or Respondent), alleging that PECO wrongfully placed the entire balance of the tenant’s bill in his name after finding that a foreign load situation existed at his rental property.  The Commission served PECO with the Complaint on January 20, 2012.

		PECO filed an Answer on February 9, 2012, in which it denied that there were incorrect charges on the Complainant’s bill and asserted that it was investigating some of the allegations of the Complaint and would file a more detailed response within ten days.  A more detailed response was not submitted by PECO.

		ALJ Jones conducted an initial hearing on May 1, 2012.  The Complainant appeared pro se.  PECO was represented by counsel and presented one witness.  After an attempt by the Parties to negotiate a settlement of this dispute, the Complainant expressed the desire to amend his Complaint.  PECO did not object to the Complainant’s request.  By Order issued May 2, 2012, the ALJ granted the Complainant’s request to file an amended Complaint. 

		On May 21, 2012, the Complainant filed an amended Complaint alleging that PECO technicians trespassed into the basement of the service address without his knowledge or permission.  The Complainant requested that, since PECO was trespassing, any results they found without his permission should be disregarded.

		On June 8, 2012, PECO filed an amended Answer to the amended Complaint.  PECO stated that Rule 10.5 of its approved electric tariff states that, “[t]he Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.”  PECO contended that the Company was acting in accordance with its Tariff Rule 10.5 when its technician accessed the meters at the service address.  Answer at 1.

		ALJ Jones conducted a further hearing on August 9, 2012.  The Complainant appeared,  pro se, and presented two exhibits.  Both exhibits were admitted into the record without objection.  PECO was represented by counsel and presented two witnesses who sponsored the following nine exhibits:

(1) PECO Exhibit 1, Account Statement for tenant at service address from June 2010 through May 2011;

(2) PECO Exhibit 2, Residential High Bill Investigation report dated April 2011;

(3) PECO Exhibit 3, Account Statement for May to June 2011 for landlord at service address;

(4) PECO Exhibit 4, Residential High Bill Investigation report dated May 2011;

(5) PECO Exhibit 5, Account Statement of tenant at service address from June 2011 through February 2012;

(6) PECO Exhibit 6, Residential High Bill Investigation report dated February 2012;

(7) PECO Exhibit 9, Residential High Bill Investigation report dated March 2012;

(8) PECO Exhibit 10, Account Statement of landlord at service address from February 2012 to July 2012; and

(9) PECO Exhibit 11, Supplement No. 8 to Tariff Electric Pa.P.U.C. No. 4 Section 10.5.

		PECO Exhibits 1, 2, 3, 4, 6, 9, and 11 were admitted with no objection.  At the hearing, PECO’s witness acknowledged that the rate used for billing the tenant’s account in PECO Exhibit 5 and the landlord’s account in PECO Exhibit 10 was incorrect.  By Order issued August 10, 2012, the ALJ directed that these Exhibits be amended by PECO to show the proper rate and adjustments to the billing and balances.  I.D. at 4.

		In compliance with the ALJ’s Order, on August 20, 2012, PECO moved for the admission of PECO amended Exhibits 5 and 10, which adjusted the billed amounts and balances by the correct rate, and lowered the amounts from those presented by the original Exhibits previously.  By letter dated August 26, 2012, the Complainant stated that it was difficult for him to follow exactly what was done through the amended Exhibits, but suggested that because PECO had negligently overbilled the tenant at the service address the collection of any money by PECO should be denied.  The ALJ admitted the amended PECO Exhibits 5 and 10 into the record and the record was closed on September 11, 2012.

		In her Initial Decision, issued on November 20, 2012, ALJ Jones found that the Complainant had sustained his burden of proof, in part, regarding incorrect billed charges, and failed to meet his burden of proof in all other respects.  The ALJ further concluded that PECO be assessed a civil penalty in the amount of $3,680 for a violation of Section 1501 of the Public Utility (“Code”).  Therefore, the ALJ sustained, in part, and denied, in part, the Complaint.  As previously indicated, the Complainant filed Exceptions on December 18, 2012.[footnoteRef:3]  PECO did not file Replies to Exceptions. [3: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.
] 


Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		ALJ Jones made forty-eight Findings of Fact and reached seven Conclusions of Law.  I.D. at 5-12, 24-25.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Initial Decision

		In her Initial Decision, ALJ Jones determined that, based on a plain reading of Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, the applicable Commission 

decisions,[footnoteRef:4] and the evidence in this case, PECO acted properly in placing the first floor tenant’s account in the Complainant’s name.  I.D. at 15-16.  The ALJ concluded that substantial evidence supported PECO’s finding that a foreign load existed on the first floor tenant’s meter on April 13, 2011, as PECO’s technician found that wiring for the common area of the property, i.e., the entrance, hallway and stairwell, was connected to the meter for the first floor apartment of the Complainant’s tenant.  I.D. at 14; Tr. at 78‑79; PECO Exh. 2; Finding of Fact (FOF) No. 8.  The ALJ determined that this situation presented a residential property containing one or more units not individually metered and that PECO was required to place the account for public utility service in the name of the landlord who is held responsible for the utility services.[footnoteRef:5]  The ALJ also concluded that the Complainant did not deny that the foreign load existed on April 13, 2011, and did not present any evidence to the contrary.  I.D. at 14-15. [4:  	In reaching her determination, the ALJ relied on the Commission’s decisions in Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C‑2008‑2056428 (Order entered May 21, 2010) and Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184.]  [5: 		The amount transferred to the Complainant when the foreign wiring was detected on April 13, 2011, through May 23, 2011, when the foreign wiring was corrected and verified corrected, was $2,077.96.  PECO Exh. 3; I.D. at 15.] 


		The ALJ also noted that a second instance of foreign wiring was discovered on February 8, 2012, at the Complainant’s rental property by PECO, whereby the third floor refrigerator outlet was thought to be connected to the first floor electric service.  FOF Nos. 12, 13 and 41.  Further investigation by the Company found that the third floor refrigerator was actually wired to the house meter, which was determined to constitute foreign load.  This foreign load situation subsequently was corrected by the Complainant.  FOF No. 31.  PECO again transferred the accrued balance in the tenant’s name into the account of the Complainant, where it remained until June 4, 2012.  FOF No. 41.  The ALJ also found that PECO was not billing the tenant at the appropriate residential heating rate, which provides a discount in the winter months.  According to the ALJ, the service address was heated by electricity, but the tenants were being billed at the regular residential rate.  Therefore, PECO adjusted the tenant’s account accordingly.  The ALJ found that the Complainant is responsible for the total balance due for electric service attributable to the foreign wiring in both instances in the amount of $3,509.27.  FOF No. 48.

		The ALJ concluded that PECO’s inaccurate billing constituted negligent conduct on the Company’s part.  While the Company supposedly corrected the billing after the first instance of foreign wiring, it continued to bill the tenant inaccurately.  The ALJ stated that it is not explained in the record how, after the correction was made, the service address again was billed incorrectly.  According to the ALJ, accurate billing is required of a utility when supplying service to its customers.  As a result, the ALJ found that the Complainant had sustained in part his burden of proof regarding incorrect charges on his bill and that the Company had failed to rebut the proven allegation.  According to the ALJ, PECO’s negligent conduct in billing the Complainant incorrectly is unreasonable, and can be construed as inadequate service.  I.D. at 16-17.  

		As a result of this negligent conduct, the ALJ found that a civil penalty of $20.00 per day was appropriate.  She further found that the violation existed for 184 days, thus resulting in a total civil penalty of $3,680.  I.D. at 23-24.

		Lastly, the ALJ did not find that the Complainant sustained his burden of proving that PECO trespassed on his property.  The ALJ referenced PECO Supplement No. 8 to Tariff Electric - Pa. P.U.C., First Revised Page No. 18, Section 10.5 for the proposition that the Company’s employees shall have access to the premises of a customer for inspection of any or all equipment belonging to the Company at all reasonable times.  I.D. at 24.

Exceptions

		In his Exceptions, the Complainant first states that the meters at this location are in the basement of the property, and that the tenant had no legal access to the basement and, therefore, did not have the right to allow anyone into the basement without his permission.  According to the Complainant, the basement was not the premises of the customer and PECO had no right to enter the basement without his knowledge and consent.  The Complainant asserts that on this fact alone the case should be dismissed.  Exc. at 1.

		Next, the Complainant references the ALJ’s findings regarding the incorrect billing of the tenant and the negligence on the part of PECO for the incorrect billings.  The Complainant asserts that “the PUC gets $3,680.00” yet it was he who was harmed by PECO’s negligence.  The Complainant questions why he is not entitled to relief from the Commission.  Id.

		Finally, the Complainant states that, if the tenant had done what she was supposed to do and paid her bill every month, there would have been no balance to transfer.  He asserts that, by not paying her bills, or by doing the wrong thing, the tenant benefitted.  According to the Complainant, the Commission is acting highly irresponsibly by taking a position that lends itself to illegal actions and abuse by tenants.  The Complainant questions how PECO found the second case of foreign wiring in February 2012, and again allowed the tenant to run up a high balance because she was not paying the monthly bills.  The Complainant questions whether PECO was negligent in not clearing the foreign wiring the first time.  Id.

Disposition

		Based upon our review of the record of this proceeding, we agree with the ALJ’s determination that, based on a plain reading of Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1 and the applicable Commission decisions, PECO appropriately placed the tenant’s account in the Complainant’s name.  Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1 states the following: 

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

The express language of Section 1529.1 provides that the owner of a rental property is responsible for the payment of all utility services provided to the property when foreign wiring is discovered.  

		In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order  entered May 21, 2010) at 6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at *21 (finding that, upon discovery of foreign load, the utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account).  The Commission’s foreign load policy was explained in detail in Ace Check Cashing, supra.  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.

		Based on the evidence in this case, we conclude that PECO complied with the law by placing the first floor tenant’s account into the Complainant’s name.  PECO presented evidence to show that it verified the existence of foreign load on April 13, 2011, and again on February 8, 2012, when its technicians found improperly wired electric appliances.  The Complainant did not deny that these foreign loads existed and did not present any evidence to the contrary.  Accordingly, PECO was required to place the tenant’s entire account balance into the Complainant’s name, regardless of the amount of the balance that may have been attributable to foreign load.  As such, the Complainant failed to meet his burden of proving that PECO’s actions violated any provisions of the Code or of the Commission’s Rules and Regulations.  Therefore, we shall deny the Exceptions of the Complainant on this issue.

		Additionally, we are not persuaded by the Complainant’s Exceptions with regard to the alleged trespass by PECO personnel.  On this point, we are in agreement with the ALJ that nothing in the record of this proceeding supports the allegation that PECO personnel acted outside of the tariff, which provides that PECO has the right of access for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing Company-owned equipment.  Accordingly, we shall deny the Exceptions of the Complainant on this issue.

		We are in agreement with the ALJ that the Complainant met his burden of proving, in part, that there were incorrect charges on his bill due to PECO billing the tenants at the higher non-heating residential rate.  We note that PECO corrected this inaccurate billing in its amended Exhibits.  

		We also agree with the ALJ that, by billing the tenant of the service address at the incorrect rate for residential electric heating service, and transferring the incorrect billed charges to the Complainant from February 8 to August 9, 2012, that PECO violated Section 1501 of the Code, 66 Pa. C.S. § 1501.  I.D. at 25, Conclusion of Law No. 5.  We are of the opinion that, pursuant to Section 3301(a) of the Code, the ALJ properly assessed a total civil penalty of $3,680 against PECO (i.e., $20.00 per day for each of the 184 days that PECO was in violation of the Code).  In this regard, we adopt the ALJ’s analysis on pages 19-24 of her Initial Decision in support of the assessed penalty consistent with the ten evaluation factors and standards contained in our Policy Statement in Section 69.1201 of our Regulations, 52 Pa. Code § 69.1201 (Factors and Standards for Evaluating Litigated and Settled Proceeding).

Conclusion

		Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, including the imposition of a $3,680.00 civil penalty on PECO, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Jack Bleiman filed on December 18, 2012, are denied, consistent with this Opinion and Order.

 		2.	That the Initial Decision of Administrative Law Judge Angela T. Jones issued on November 20, 2012, is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint of Jack Bleiman against PECO Energy Company at Docket No. F-2012-2284038 is sustained in part and denied in part.

		4.	That, within thirty (30) days of the date of entry of this Opinion and Order Complainant, Jack Bleiman, is directed to pay the outstanding balance due, which PECO corrected to $3,509.27, for the balances transferred to his account on April 13, 2011, and February 8, 2012.

		5.	That, pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 C.S. §§ 3301 and 3315, within thirty (30) days of the date of entry of this Opinion and Order, PECO Energy Company is directed to pay a $3,680.00 civil penalty, payable by check, money order or certified funds to the “Commonwealth of Pennsylvania” and sent to:

				Secretary
				Pennsylvania Public Utility Commission
				P.O. Box 3265
				Harrisburg, PA 17105-3265

		6.	That PECO Energy Company shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. § 101 et seq. and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq.

		7.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administration.

		8.	That this proceeding be marked closed.


[bookmark: _GoBack][image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  June 13, 2013 

ORDER ENTERED:   June 13, 2013
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