BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Peter Svokos						:
							:
		v.					:	Docket No. F-2013-2360371
							: 	
PECO Energy Company				:



ORDER DENYING PRELIMINARY OBJECTION


		This Order denies a Preliminary Objection that PECO Energy Company (PECO or Respondent) e-filed with the Pennsylvania Public Utility Commission (Commission) on May 6, 2013, asking that the Complaint of Peter Svokos (Complainant) be dismissed.  

HISTORY OF THE PROCEEDING

		On April 9, 2013, Complainant filed a formal Complaint against PECO.  That Complaint is a timely appeal of a decision by the Commission’s Bureau of Consumer Services (BCS).[footnoteRef:1]  The Complaint involves billing and service which the Complainant claims was provided by PECO to the Complainant at his rental property located at 73 South 5th Avenue, Coatesville, Pennsylvania. [1:  	BCS Determination No. 3063578.
] 


		To date, PECO has not filed an Answer to the Complaint.[footnoteRef:2] [2:  	PECO’s failure to timely file an Answer to the Complaint allows the entry of a default judgment against PECO in this matter pursuant to 52 Pa. Code § 5.61(c).  However, and consistent with 52 Pa. Code § 1.2(a), I will overlook this deficiency, noting however that a Preliminary Objection is not an Answer to a Complaint.] 


		On May 6, 2013, PECO filed a Preliminary Objection in this case, moving to dismiss the Complaint for lack of legal sufficiency in accordance with the Commission’s regulation at 52 Pa. Code § 5.101(a)(4).  In that Preliminary Objection, PECO contends that as a result of a foreign wiring situation at the Coatesville address, Complainant, who is the landlord, is responsible for an outstanding balance of $670.08.


					FINDINGS OF FACT

		1.	The Complainant in this case is Peter Svokos who is the owner of the rental property at 73 South 5th Avenue, Coatesville, Pennsylvania.[footnoteRef:3]

		2.	 The Respondent in this case is PECO Energy Company which supplies electric service to Complainant’s rental property.

		3. 	On April 9, 2013, the Complainant filed a formal Complaint with the Commission against the Respondent. [3:  	I note that while Mr. Svokos is the owner of the property in question, he resides at a different address in Coatesville. 
 ] 


		4.	Respondent has not filed an Answer to the Complaint.

		5.	 On May 6, 2013, Respondent filed a Preliminary Objection requesting that the Commission dismiss the Complaint.

		6.	Complainant has not filed an Answer to Respondent’s Preliminary Objection.[footnoteRef:4] [4:  	I note that although the Complainant did not file and Answer to the Preliminary Objection, he has thus far proceeded pro se, and traditionally the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).   ] 


		
DISCUSSION

		The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa Code § 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission's Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

		Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainants and should dismiss the Complaint only if it appears that the Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		In this case, the Respondent correctly argues the point that a landlord is responsible for the arrearage attributable to foreign load, and that any dispute with respect to financial responsibility between the landlord and his tenants is to be resolved by the Court of Common Pleas. Santos v. Metropolitan Edison Company,  Pa. P.U.C. Docket No. C-00967757 (August 7, 1997).  However, the contentions in the Complaint go beyond the issue of financial responsibility.  Specifically, the Complainant contends that “ . . . the tenant had contacted PECO for high usage.  This was not as a result of the foreign wiring [illegible]. The foreign wiring did not have any usage when it was put on a separate line.”

		There are issues of fact which must be resolved in this matter.  However, the Complainant must understand that to establish a sufficient case and satisfy the burden of proof, he must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

				         CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701; 52 Pa. Code § 5.101.

		2.	The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed on May 6, 2013, by PECO Energy Company at Docket No. F-2013-2360371 is denied
 	

Date:  June 18, 2013					__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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