BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


			
Debra Connolly					:
							:
	v.						:			C-2013-2346568
							:
Pennsylvania American Water Company		:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about January 28, 2013, Debra Connolly (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Pennsylvania American Water Company (PAWC or Respondent) alleging an inability to pay her bill.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 3044538.  

On February 26, 2013, the Respondent filed an Answer and New Matter admitting that the Complainant had a hard time paying her bill and asserting that PAWC had provided her with the best payment arrangement possible.

By Hearing Notice dated March 20, 2013, the parties were notified that an Initial Hearing in this case was scheduled for the morning of May 1, 2013.  A Prehearing Order was issued on March 26, 2013, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant proffered no exhibits.  The Respondent proffered seven (7) exhibits; all were entered into the record.  The record closed on May 23, 2013 with receipt of the transcript.

FINDINGS OF FACT

1. The Complainant is a former customer of the Respondent’s and received water service at 529 Grove Street, Avoca, Pennsylvania 18641.

2. The Respondent is a jurisdictional utility providing water service in Pennsylvania.

3. Between 2005 and 2012, the Complainant and her daughter Dana submitted fourteen (14) medical emergency certificates.

4. The Complainant and her daughters Dana and Erin suffer from a variety of afflictions.

5. The Complainant receives $917 per month in Supplemental Security Income (SSI) and $165 per month in food stamps.  Tr. at 7.

6. The Complainant’s water service was terminated for non-payment.  Service remains off.

7. Judy McCoy Jordan, billing and collection manager, testified on behalf of the Respondent.  Tr. at 11.

8. PAWC Exhibit 1 is an account statement for the Complainant.  PAWC Exh. 1, Tr. at 15.

9. The outstanding balance on the Complainant’s account as shown on PAWC Exh. 1 is $2,661.43.  PAWC Exh. 1, Tr. at 15.
10. The Complainant’s account got high because she did not pay her bill, she used medical emergency certificates to avoid termination and she has hot water heat.  Tr. at 16.

11. Between February 2011, and December 10, 2012, the Complainant made five (5) payments on her account.  PAWC Exh. 1, Tr. at 15.

12. PAWC Exhibit 2 is a document detailing the payment arrangements made for the Complainant.  PAWC Exh. 2, Tr. at 17.

13. There were at least four (4) prior payment arrangements; none were honored, the Complainant defaulted on all of them.  PAWC Exh. 2, Tr. at 19.

14. PAWC Exhibit 3 is copies of the fourteen medical emergency certificates provided by the Complainant.  PAWC Exh. 3, Tr. at 20.

15. One medical emergency certification plus two (2) renewals are all that is allowed.  Tr. at 21.

16. On May 21, 2012 the Complainant’s water service was terminated for non-payment.  Service was subsequently restored based upon the presentation of a medical emergency certificate.  Tr. at 28, 31.

17. On November 15, 2012, the Complainant’s water service was terminated a second time for non-payment.  Tr. at 31.

18. Proper notice of termination was provided to the Complainant.  PAWC Exh. 6, Tr. at 32.

19. The Complainant has not made a good faith effort to pay her water service account.  Tr. at 27.




DISCUSSION

Burden of Proof:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

		If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

[bookmark: 7387-14]		If Respondent submits evidence of “co-equal” weight to refute Complainant’s evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.

		The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

Complainant’s account:

Debra Connolly, the Complainant, has alleged an inability to pay for her water service.  The Complainant has an income of $917.00 per month in the form of Supplemental Security Income (SSI) from the Social Security Administration.  She also receives $165.00 in food stamps.  

The Complainant has been provided with no less than four (4) payment arrangements to help her pay down her arrearage and has defaulted on all of them.  In addition to the payment arrangements, the Respondent has honored no less than thirteen (13) medical emergency certifications presented by the Complainant or her daughter Dana to avoid termination for non-payment.  

Whenever service is restored or termination postponed under the medical emergency procedures, the customer retains a duty to make payment on all current undisputed bills or budget billing.  52 Pa. Code § 56.116.  The Respondent has honored thirteen (13) medical certifications.  The fourteenth was not honored for being beyond the allowed number of certifications. 

Reviewing PAWC Exhibit 3, the first medical certification was for November 3, 2005.  The certificate lists Debra Connolly as the afflicted individual.  The listed affliction is liver disease and cirrhosis.  The length of the disease is listed as “long term disability.”  

The second certificate is dated November 4, 2005.  The certificate lists Dana Gehling (one of the Complainant’s daughters) as the afflicted individual.  The listed affliction is hepatitis.  The length of the disease is listed as “lifelong/needs water to take meds.”    

The third certificate is dated May 31, 2006.  The certificate lists Dana Gehling as the afflicted individual.  The listed affliction is hepatitis C and depression.  The length of the affliction is listed as “99 normal.”  

The fourth certificate is dated April 27, 2007.  The certificate lists Dana Gehling as the afflicted individual.  The listed affliction is “hep C.”  The length of the affliction is listed as “n/a undetermined.”  

The fifth certificate is dated June 15, 2007.  The certificate lists Dana Gehling as the afflicted individual.  The listed affliction is “hep C.”  The length of the affliction is listed as “n/a determined.”

The sixth certificate is dated January 25, 2008.  The certificate lists Dana Gehling as the afflicted individual.  The listed afflictions are hep C, liver disease, sleep problems and depression.  The length of the affliction is listed as “indefinite.”

The seventh certificate is dated April 3, 2008.  The certificate lists Dana Gehling as the afflicted individual.  The listed affliction is hepatitis C.  The length of the affliction is listed as “chronic illness.”

The eighth certificate is dated September 8, 2008.  The certificate lists Dana Gehling as the afflicted individual.  The listed affliction is cirrhosis.  The length of the affliction is listed as “lifelong/chronic illness.”

The ninth certificate is dated March 17, 2009.  The certificate lists Dana Gehling as the afflicted individual.  The listed affliction is hepatitis and cirrhosis.  The length of the affliction is listed as lifelong.  
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The tenth certificate is dated July 16, 2010.  The certificate lists Dana Connolly as the afflicted individual.  The listed affliction is hepatitis.  The length of the affliction is listed as “99 months.”

The eleventh certificate is dated April 9, 2012.  The certificate lists Erin as the afflicted individual.  (Erin is a daughter of the Complainant’s).  The listed affliction is illegible. The length of the affliction is listed as “99 months.”  

The twelfth certificate is dated May 24, 2012.  The certificate lists Erin Uporsky and Debra Connolly as the afflicted individuals.  The listed affliction is hepatitis.  The length of the affliction is listed as “99 months.” 

The thirteenth certificate is dated July 20, 2012.  The certificate lists Debra Connolly as the afflicted individual.  The listed affliction is hepatitis.  The length of the affliction is listed as “lifetime.”

The fourteenth certificate is dated November 13, 2012.  It was not honored by the Respondent.

Throughout the duration of these events, the Complainant has had the obligation to make payments for her water service, and she has made no good faith effort to pay her current bill, pay down her arrearage, or even make a modest payment.  Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills.  (Emphasis added.)  52 Pa. Code § 56.166.  No bills are in dispute here.  “The medical emergency provisions are not intended to serve as a means for avoiding utility payments over an indefinite period of time.”  See Docket No. L‑820073, 13 Pa. Bulletin 1250-1252.

A public utility is entitled to full payment at its currently approved tariff rate for service provided to its customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982).  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  (Emphasis added.)  Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988).  

The Complainant’s account now stands at $2,661.43 in arrearage.  The Complainant’s account has gotten so far behind for three (3) reasons.  First, the Complainant does not pay her bill, secondly, she has used medical emergency certificates to avoid termination, and thirdly, she has hot water heat.  Since February of 2011, the Complainant has made only five (5) payments to her account.  The Complainant uses an average of just under $90 worth of water monthly.  She made a payment of $70.49 on April 29, 2011, a payment of $96.07 on June 29, 2011, a payment of $117.47 on August 29, 2012, a payment of $228.15 on November 8, 2011, and a payment of $100.00 on May 23, 2012.  No other payments were made despite the steady use of water.  A modest monthly payment could have helped to avoid termination and facilitated a consistent payment history.  

Water service to the Complainant was terminated on May 21, 2012, but was later reinstated after a medical emergency certificate was provided on May 24, 2012.  It was terminated again on November 15, 2012, for non-payment and has remained off.

On November 30, 2004, the Governor signed into law SB 677 that went into effect on December 14, 2004.  The Act amended Title 66 by adding Chapter 14 (66 Pa. C.S. §§ 1401-1418), Responsible Utility Customer Protection Act (Act).  The legislation is applicable to electric distribution companies, water distribution companies and larger natural gas distribution companies.  Steam and wastewater utilities are not covered by Chapter 14.  

Chapter 14 supersedes a number of Chapter 56 regulations and expires on December 31, 2014, unless re-enacted.  Chapter 14 seeks to eliminate the opportunities for customers capable of paying to avoid paying their utility bills, and to provide utilities with the means to reduce their uncollectible accounts by modifying the procedures for delinquent account collections.  The goal of these changes is to increase timely collections while ensuring that service is available to all customers based on equitable terms and conditions.  66 Pa. C.S. §1402. 

Section 1405 of Chapter 14 addresses payment agreements.  Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  (Emphasis added.)  66 Pa. C.S. § 1405.  The Complainant has defaulted on no less than four (4) payment agreements and did not allege any change in income.

Section 1407 addresses reconnection of service.  A public utility may require full payment of any outstanding balance incurred together with any reconnection fee…if the customer…has defaulted on two or more payment agreements.  66 Pa. C.S. § 1407.

Here, the Respondent is demanding full payment and a reconnection fee to restore service to the Complainant.  Based upon the Complainant’s extraordinarily poor payment history and four (4) defaults, the Respondent is correct to deny service to the Complainant pending full payment.  The Complainant failed to prove that the Respondent did anything contrary to law, therefore, she fails to meet her burden of proof.

Respondent’s error:

These following medical emergency certificates, 1-11, are under Dana Gehling’s account number 24-1602834.  The Respondent holds Debra and Dana jointly responsible for the arrearages of this account.  The account has since been closed at $4,512.58 in arrearage and was sent to a collection agency.

The first two medical emergency certificates are dated November 3 and 4, 2005.  The listed persons afflicted are Dana Gehling and Debra Connolly respectively.[footnoteRef:1]  Based upon these two medical emergency certificates, the Complainant was entitled to a postponement of termination plus two (2) renewals of thirty (30) days each or a total of ninety (90) days.  [1:  The Complainant, Debra Connolly, and Dana Gehling are mother and daughter.  Both live at 528 Grove Street, Avoca.  From 2004 to January 2011, the water service was in Dana’s name under account number 1602834-2.  As of February 4, 2011, the account was changed to Debra’s name under account number 242145125.  The account under Dana’s name was in arrears $4,512.58.  It was closed and sent to a collection agency.  The Respondent holds Debra as responsible as Dana because she (Debra) lived in the home at the time the service was used and accrued to $4,512.58.] 

 
In other words, the November medical emergency certificates would postpone any termination of the Complainant’s service up to February 3 and 4, 2006.  The Complainant submitted a third medical emergency certificate on February 15, 2006; eleven days after the expiration of the renewals.  This medical emergency certificate was beyond the ninety (90) day renewal and should not have been honored unless the ratepayer had met the obligation to pay her current bills.  52 Pa. Code §§ 56.114 and 56.116. 

As of February 2006, the ratepayer, Dana, was $1,237.58 in arrears.  In 2004 and 2005, she had only made five (5) payments.  She had not met her obligation to pay her current bills and the Respondent erred by honoring the February 15, 2006, medical emergency certificate.  Therefore, Dana was limited to the two (2) thirty (30) day renewals for this set or arrearages for this household.  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.  52 Pa. Code 56.114(2). 

Section 56.114 provides:

Service may not be terminated for the time period specified in the medical certification; the maximum length of the certification shall be 30 days.

(2)	Certifications may be renewed in the same manner and for the same time period as provided in § 56.112 and 56.113 and this section if the customer has met the obligation under § 56.116.  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118. [].  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.  (Emphasis added). 

Section 56.116 provides:

Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills [].

The February 15, 2006, medical emergency certificate was improperly allowed by the Respondent.  It, plus the two renewals would have taken the Complainant to May 15, 2016.  The next medical emergency certificate (for Debra) was submitted on May 31, 2006, sixteen days after the expiration of the renewals.  This medical emergency certificate was beyond the ninety (90) day renewal and should not have been honored unless the ratepayer (Dana) had met the obligation to pay her current bills.  52 Pa. Code §§ 56.114 and 56.116.  As of May 2006, Dana was $1,455.66 in arrears.  The May 31, 2006, medical emergency certificate should not have been honored.

The next medical emergency certificate is dated April 27, 2007, (for Debra).  This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bills.  52 Pa. Code §§ 56.114 and 56.116.  As of April 2007, Dana was $1,550.05 in arrears.  The April 27, 2007 medical emergency certificate should not have been honored.

The next medical emergency certificate is dated June 15, 2007 (for Debra).  This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bills.  As of June 2007 Dana was $1,728.21 in arrears.  The June 15, 2007 medical emergency certificate should not have been honored.  52 Pa. Code §§ 56.114 and 56.116.  

The next medical emergency certificate is dated January 25, 2008 (for Debra).  This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bills.  As of January 2008, Dana was $2,363.71 in arrears.  The January 25, 2008 medical emergency certificate should not have been honored.  52. Pa. Code §§ 56.114 and 56.116.

The next medical emergency certificate is dated April 3, 2008 (for Debra).  This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bills.  As of April 2008, Dana was $2,565.93 in arrears and had made no payments since October 22, 2007, which was a $20 payment.  52 Pa. Code §§ 56.114 and 56.116.

The next medical emergency certificate is dated September 8, 2008 (for Debra). This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bills.  As of September 2008, Dana was in arrears $3,350.35 and had made no payments since the October 22, 2007 payment.  The medical emergency certificate should not have been honored.  52 Pa. Code §§ 56.114 and 56.116.

The next medical emergency certificate is dated March 17, 2009 (for Debra).  This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bill.  As of March 2009, Dana was in arrears $2,832.25 and had not made a payment since the October 22, 2007 payment.  This medical emergency certificate should not have been honored.  52. Pa. Code §§ 56.114 and 56.116.

The next medical emergency certificate is dated July 16, 2010 (for Debra). This medical emergency certificate should not have been honored unless the ratepayer (Dana) had met her obligation to pay her current bill.  As of July 2010, Dana was in arrears $4,298.14 and had not made a payment since the October 22, 2007 payment.  This medical emergency certificate should not have been honored.  52. Pa. Code §§ 56.114 and 56.116.

The next medical emergency certificate is dated April 9, 2012 (for Erin).  This is for Account 24-2145125-9 and the ratepayer is Debra Connolly, the Complainant.  (Medical emergency certificates 12-15 are under Debra’s account).  This medical emergency certificate should not have been honored unless the ratepayer (Debra) had met her obligation to pay her current bill.  As of April 2012, Debra was in arrears $1,884.59.  Since the inception of the account, February 2011, Debra had made four (4) payments when she should have made no less than thirteen (13).  In addition to this account, the Respondent holds Debra responsible for the $4,512.58 arrearage that accumulated under Dana’s name.  This medical emergency certificate should not have been honored.  52 Pa. Code §§ 56.114 and 56.116.
The next medical emergency certificate is dated May 24, 2012.  Service had been terminated for non-payment when this certificate was submitted.  The Complainant made a $100 payment on May 23, 2012.  Service was reconnected with submission of the medical emergency certificate.  At this point Debra was $1,918.84 in arrears.  She had made a total of five (5) payments for service she received for over fifteen (15) months.  This medical emergency certificate should not have been honored.  52 Pa. Code §§ 56.114 and 56.116.

The next medical emergency certificate is dated July 20, 2012.  As of July 2012, the Complainant was $2,188.40 in arrears.  No additional payments had been made after the $100 payment made on May 23, 2012.  The Complainant had not met the requirements of 52 Pa. Code § 56.116 and this medical emergency certificate should not have been honored.

Finally, the last medical emergency certificate submitted was dated November 13, 2012.  It was not honored and service was terminated and remains off.

The Complainant’s bills are not disputed.  It is not disputed that the Complainant has little money and that she and both of her daughters are afflicted with a variety of ailments, including depression, hepatitis, cirrhosis and brain surgery.  Nonetheless, a customer must equitably make good faith payments on all bills.  If a customer does not make equitable payments on all bills, then the household is limited to two thirty (30) day medical emergency certification renewals.  After that, if the customer is not making payments and has not eliminated the arrearage he or she is not entitled to a postponement of termination by using the emergency medical certification procedure.  52 Pa. Code § 56.114(2).    

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).
3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. The Complainant failed to meet her burden of proof and does not prevail.

5. Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills.  52 Pa. Code § 56.166.

6. A public utility may require full payment of any outstanding balance incurred together with any reconnection fee prior to reconnection of service if the customer has defaulted on two or more payment agreements.  66 Pa. C.S. § 1407.


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Debra Connolly is denied and dismissed.
 
2. That the Secretary’s Bureau shall mark Docket No. C-2013-2346568 closed.



Date:  June 6, 2013							/s/				
								Ember S. Jandebeur
[bookmark: _GoBack]								Administrative Law Judge
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