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_ PROTHONOTARY'S OFFicE
Re: Application of PECO Energy Company for Approval of

its Restructuring Plan Under Section 2806 of the
Public Utility Code, Docket No. R-00973953-

Dear Mr. McNulty:

Enclosed please find the original and three copies of the revised "Comments of
Allegheny Power to Partial Settlement" for filing in the captioned proceeding. These
revised comments contain the Attachment A which was inadvertently omitted from the
original version of the comments, dated September 15, 1997. The comments otherwise
are unchanged. We apologize for any inconvenience we may have caused.

Also enclosed are two additional copies, which we ask that you stamp and return
in the enclosed, self-addressed stamped envelope.
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Copies of this filing are being served on all parties to the captioned proceeding.
We also are serving the Commissioners individually.

Sincerely,

i
a s
! Paul'E. Nordstrom

<

Attorney for Allegheny Power

Enclosure!
1
cc:  VialFax:
John M. Quain, Chairman —
Robert K. Bloom, Vice Chairman RECEIVEL
John Hanger, Commissioner
David W. Rolka, Commissioner
Nora Mead Brownell, Commissioner SEP 16 1997
Attached Service List
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* WRIGINAY

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application Of PECO Energy Company )

For Approval Of Its Restructuring )

Plan Under Section 2806 Of The ) Docket No. R-00873953
)

Public Utility Code

COMMENTS OF ALLEGHENY POWER REC EIVE:
TO PARTIAL SETTLEMENT

SEP 16 1997

P PUBLIC UTILITY COMMISSION

To: The Honorable Marlane R. Chestnut and Charles E. Rainey, ROTHONOTARY'S OFFIGE
FFICE

Presiding Administrative Law Judges
Pursuant to 52 Pa. Code Sec. 5.61, Allegheny Power hereby submits its
comments to the Partial Settlement of August 27, 1997, filed by PECO Energy

Company ("PECO") on behalf of itself and other signatories to the Partial Settlement.

Allegheniy Power states as follows: @CK
DOCUMENT ﬁ sep 7eiIEﬁ

F O Lj D E R DISCUSSION

QOverview of Position

The filing of the Partial Settlement presents the Commission with its first
opportunjty to rule upon the transition plan of a Pennsylvania utility filed under the
Electricity Generation Customer Choice and Competition Act ("Competition Act"). It
thus represents a critical milestone in the transition of Pennsylvania's elec;tricity industry
to one thfat will feature the deregulation of.generation at the retail level and customer
choice of generation suppliers.

The Commission should carefully consider the direct impact that the Partial

Settlement may have on the electricity market in and around PECO’s service territory,



as well as the possibie precedent=set_ting effect its approval of the Partial Settlement
may have on the transition plans of the other Pennsylvania utilities. Allegheny Power's
position \;vith respect to the Partial Settlement arises from both of these concerns.

Fif_st,_ Allegheny Power believes that the award to PECO of $5.5 billion of
strandedicost recovery, coupled with the right to securitize $4.0 billion of its stranded
costs, will confer on PECO significant competitive advantages vis a vis Allegheny
Power's West Penn Power Co. ("West Penn") and other Pennsylvania utilities. As a
means of moderating these advantages, Allegheny Power proposes that the
Commiss;ion restrict PECQ's use of securitization proceeds in the same manner as set
forth in the Settlement Agreement between PECO and Allegheny Power (see
Attachment A hereto), which the Commission approved in PECO's securitization
proceediﬁg.l’ Allegheny Power also urges the Commission to keep in mind the
advantages conferred to PECO when it rules upon West Penn's transition plan and the
transition [plans of the other utilities, so as to maintain an equitable competitive balance
among the state's utilities.

Second, Allegheny Power believes that there will be considerable pressure for
the Commis-sion to apply the individual terms of the Partial Settlement to the transition
plans of tbe other Pennsylvania utilities. For the reasons discussed below, application
of those terms to the other utilities may not be appropriate. Allegheny Power requests

that the Commission make clear that its approval of the Partial Settlement will have no

precedential impact on the other utilities' transition plans.

¥ Application of PECO Energy Company for Issuance of a Qualified Rate Order

Under Sections 2808 and 2812 of the Public Utility Code, Opinion and Qualified
Rate Order, Docket No. R-00973877, p. § (May 22, 1997).
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PECO Competitive Advantage

Allegheny Power welcomes the advent of customer choice in Pennsylvania.
Consistent with its traditional obligation to serve and in anticipation of customer choice,
Allegheny Power has conducted its operations in an efficient and low cost manner.
Indeed, West Penn has been and continues to be the lowest cost utility supplier in
Pennsylvania. Given these circumstances, Allegheny Power should be well positioned
to compete in the new competitive Pennsylvania electric markets if competition is
allowed to proceed in a fair and equitable manner.

The Partial Settlement, however, raises serious concerns as to whether the
ground rlles for competition will be fair and equitable. The Partial Settlement confers
significant competitive advantages on PECO vis a vis Wes‘t Penn and the other
Pennsylvania utilities. Under the Partial Settlement, PECO would recover $5.5 billion of
stranded -;costs. PECO would be permitted to securitize $4.0 billion of this amount.
PECO aIISO would be permitted to recover its stranded costs in a competitive transition

charge ("CTC") that will be in effect through the end of the year 2008.

The competitive, or anticompetitive, implications of the Partial Settlement include

the following:
. Sécuritization. The Partial Settlement provides that PECO may securitize $4.0

bilijon of its stranded costs. Thus, upon compietion of the sale of its transition
property, PECO would receive a staggering amount of cash as proceeds of the
saie, thereby guaranteeing PECO recovery of a huge portion of its fixed costs

and providing PECO with substantial flexibility to compete in deregulated

electricity markets. Absent the restrictions on the proceeds requested below,
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PECO could employ this cash_to expand into the markets of West Penn and the
other Pennsylvania utilities. West Penn and the other utilities, which have not
squght approval to securitize stranded costs of this magnitude, will have less
ability to expand into PECO's market or to protect their own markets.

CTC/Generation Charge Relationship. The Partial Settlement would permit

PECO to charge customers its full CTC regafdless of the level of actual market
prices. Under the settlement, PECO's CTC is fixed; thus, PECO's generation
cﬁarge (i.e., the customer's avoided cost) is determined as the residual between
its generation rate cap and the fixed CTC. Whenever the difference between
PECO's generation rate cap and its CTC is less than the market price, PECO
would continue to charge its full CTC, but wouid charge below market generation
rates in order to avoid exceeding the cap. Based on the testimony of PECO's
witnesses, such a situation may occur frequently through the year 2005. The
following table highlights (in bold type) the projected annual market prices
provided by PECO's witnesses which exceed the residual "energy and capacity

cap" of the Partial Settlement:



PECO Generation Market Price

$/MWh
Projections of PECO Witnesses!

Settlement Energy

EDS PHB iCF Average Projection & Capacity Cap”
1999 28.4 245 28.1 270 28.0
2000 g 31.5 27.8 3.3 30.2 28.0
2001 36.6 32.2 35.0 346 320
2002 38.2 339 36.4 36.2 35.0
2003 39.9 35.7 375 37.7 37.0
2004 Mz 37.6 389 39.4 39.7
2005 434 38.3 414 414 40.7
2008 44.8 41.1 43.3 432 477
2007 46.6 43.0 45.0 449 83.7
2008 48.2 44.9 47.0 46.7 55.7

Source: Exhibit JFB-1 (Bustard).

Source: Partial Settlement, p. 8, Col. 4.

Inicontrast, in its transition filing West Penn has proposed that its CTC be
a&justed annually as the residual between its generation rate cap and the
ac;tuaily—detewined market price. In addition, other Pennsylvania utilities have
indicated that when market prices rise above projections, they will continue to
c}{arge market generation rates, but will reduce their CTC charges in order to
stay within their caps. The competitive advantage that PECO uniquely would
enjoy as a result of its fixed CTC is obvious: alternative suppliers would be
fo;rced to compete with PECO's below market generation rates for sales to
PECO's customers - rates which PECO is able to charge because they are

subsidized by PECO's huge CTC.




. CTC Extension. The Partial Settlement permits PECO to extend the period of
CTC collection through the end of 2008. Extension would increase the likelihood
of, PECO recovering the full amount of stranded costs permitted by the Partial

Settlement and guarantee recovery of some level of profit through 2008.

Tﬁje Competition Act was passed to bring about competitive retail generation
markets in Pennsylvania. In order for such markets to function properly and bring to
Pennsylvania consumers the full benefits of competition, the rules of the market must
not arbitr;arily confer favor or advantage fo one player over another. The Commission
must be especially vigilant to avoid unfair advantage in the area of stranded cost
recovery: Nothing in the Competition Act suggests that stranded cost recovery should
be used by utilities or applied by the Commission so as to confer to certain utilities a
competitive advantage over the others. Nor does anything in the Act suggest that the
natural apd proper advantages of utilities that have over the years invested wisely,
operateq efficiently and provided low cost service to consumers should be washed
away by :'the new wave of regulation which now implements stranded cost recovery.

As a minimum safequard to protect against some of the competitive advantages
that PEQO would receive upon approval of the Partial Settlement, Allegheny Power
requests, that the Commission impose upon PECQO's use of the proceeds from the sale
of securi'tized transition property the same restrictions as were agreed to between
PECO and Allegheny Power for such funds in the PECO securitization case. See

Attachment A. Specifically, PECO agreed that it would use the proceeds from the sale

of transition property for the following purposes only:
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(1) to pay expenses related to the issuance of the Transition
Bonds and the costs associated with using the proceeds; (2}
to apply to its deferred fuel accounts; (3) to retire existing
debt through calls, open market purchases, tender offers
and/or defeasance; (4) to retire existing preferred stock
through redemption and/or tender offers; and (5) for stock
buy backs or dividends related toc PECO Energy's common

equity.
Attachment A at 2. The same considerations that led to the Settlement Agreement and
the Commission’s approval of that agreement in Docket No. R-00973877 compel
Commission imposition of these restrictions in the instant proceeding. Those proceeds
should be used to pay down company liabilities associated with stranded costs and
other transition costs; they should not be used to subsidize PECO's expansion into
other utilities' regions.

Further, Allegheny Power respectfully requests that the Commission remain
cognizant of the competitive advantages received by PECO when the Commission
considers the merits of West Penn's restructuring application. West Penn should not be
placed af a competitive disadvantage because it has fewer, rather than more, stranded

costs than PECO.

Possible Precedential Impact

W;hile typically settlements do not create binding precedent, the Commission
should be mindful that in approving the Partial Settliement it will be setting én place the
"rules of the road" for a portion of the Pennsylvania retail electricity market. Pressure to
apply the same rules to the remaining portions of the Pennsylvania markets likely will
arise as 'ghe Commission reviews the transition plans of the other Pennsylvania utilities.

Indeed, one patrticipant in the Pennsylvania electric restructuring is already proclaiming

-7-



the temporary 10 percent PECO rate.reduction in the Partial Settlement to be a
benchmark for consumer support of the other utilities' restructuring proposals. See
"PECO, Opponents Find Common Ground, Announce Settlement,” Energy Daily,
August 28 ‘_1997, pp. 1-2 (quoted remarks of Sen. Vincent Fumo (D-Philadelphia)).

The Commission should be careful to ensure that its ruling with respect to the
PECO settlement is limited to the PECO service territory and will not be binding on the
other Pennsylvania utilities and the transactions that will occur within their territories. A
"one size,' fits all" approach was not contemplated by the Legislature when it required the
filing of individual implementation plans. And clearly, given the varying circumstances
facing the respective Pennsylvania utilities -- including great differences in success in
controlling costs, varying customer demographics, and even location in separate and
distinct electricity markets - the rules of the road will have to be tailored for each utility
and its territory. The Commission's ruling on the Partial Settlement should ensure such
flexibility.

A prime example of the need to tailor the specific elements of restructuring to
each utilit;y's circumstances is raised by the suggestion, cited above, that a
temporary 16 percent rate reduction become a benchmark. The strikingly different
circumstances by which West Penn and PECO enter the transition to competition refute
this suggestion. West Penn, through years of prudent and efficient management,
provides i;esidential service at rates 47 percent below PECO's. If PECO's rate levels
are to beconsidered a benchmark for West Penn, logic would dictate that West Penn's
rates shoiuld be significantly increased, not decreased. Other considerations also bode

against imposing a decrease in West Penn's rates. PECO currently is earning more
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than its duthorized rate of return and, thus, has a substantial "cushion" with which it may
offer such a rate concession. West Penn is earning less than its authorized rate of
return,? and simply has no comparable cushion with which to offer such a concession.
Imposition of such a concession could have a devastating impact on West Penn's
financial condition. The Commission should resist attempts {o selectively and arbitrar.ily
apply certain aspects of the Partial Settlement, which were negotiated in light of the
many circlaumstances surrounding PECO, to the transition plans of the other

Pennsylvania utilities.

CONCLUSION

For the reasons discussed above, Allegheny Power respectfully requests that the
Commission:

(1)  impose restrictions on PECQ's use of proceeds from the sale of transition
' property as described above;

(2) craft its order with respect to the Partial Settiement so as not to be binding
" on West Penn's transition filing; and

¥ See Direct Testimony of Michael P. Morrell, West Penn Power Company,
Application for Approval of Restructuring Plan Under Section 2806 of the Public

Utility Code, Docket No. R-00973981, p. 15.
-g-



(3) grant such other relief as is necessary and appropriate.

' Respectfully submitted,

.

Paul E. Nordstrom

Deborah A. Swanstrom

Joel D. Newton

Verner, Liipfert, Bernhard,
McPherson and Hand, Chartered

901 15th Street, NW

Suite 700

Washington, DC 20005

(202) 371-6000

Attorneys for Allegheny Power
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BEFORE THE
PENNSYL\‘AN!A PUBLIC UTILITY COMMISSION

PENNSYLVANIA PUBLIC UTILITY :
COMMISSION :

v. :  DOCKET NOQ. R-00973877
PECO ENERGY COMPANY ;

SETTLEMENT AGREEMENY BETWEEN
ALLEGHENY POWER AND PECO ENERGY COMPANY

1. West Penn Power Compeny, ta Allegheny Power (*Alleghsny’), and
PECO Energy Company ("PECO Energy’) are parties to the above proceeding. This
Settiement Agreement satties all issues in dispute in this docket between Allegheny
and PECO Enargy.

2 ' Thnis proceeding invoives PECO Energy’s request, pursuant (o Section
2808 and 2812 of the Public Utility Cade (66 Pa.C.S. § 2806 and 2812}, to securitiza
epprux'rr‘nétely one-half of its stranded-costs and theraby achisve a rate discount for ie
customars. Tha nature of PECO Energy's reguest is set forth in detail in its Application
filed with the Commission on January 22, 1987.

3. ' Allegheny has been granted Intervenor status in this proceeding by Order
of Administrative Law Judge Weismandei dated February 14, 1997.

4. As pani of its discovery in this procaeding, Allegheny has filed daposition
not"rc:es for severa! PECO Energy employees and consultants.

S Allegheny entered an dppearance in this prﬁceeding primnarily with regard

to PECO Energy’s use of proooods from sale of Intangitie Transition Propsrty that wit
11902 :
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be created by the Qualified Rate Ordsr in this proceeding.

6.  Allagheny has reviewed PECO Energy’s Application and testimony and
determined that the information provided therein, coupled with the acditional
commitmerits mace by PECO Energy In this Settlament Agreamant, satisfy its concerns
regarding use of proceads.

7 Specifically, in PECQO Enargy's Application and testimony, PECO Energy
states that It will use the proceads anly for the tollowing purpases: (1) to pay expenses
related to the issuance of the Transition Bonds and costs associated with using the
procaeds, (2} to appiy to its deferred fuel accounts; (3] to retire existing debt through
calls, gpan markedt purd'lase;, fender offers and/ar dafeasance; (4) to retire axisting
prefarred stack through redemption and/or tender offers; and {5) for stock buybacks or
dividends refated to PECO Energy's common equity. Through this Settlement
Agreamert, PECQO Enerygy further commits that, in this docket, it will onlty advocate to
the Cominission that it be altowed to use the proceeds for these purposes or otherwise
to reduca its transition or stranded costs and raleted capitalization, and for no other
purposs. PECO Energy further cornmita that, uniess otherwise ordered by the PUG, it
shall anly use such proceeds for these purposes.

8.  Inthis proceeding, PECO Energy has {a) filed its Qualified Rate Order
Application prior to the filing of its restructuring plan filing pursuant to Pa.C.8. § 2806;
(b} requested permission to issue Transition Bonds for only a portion of #s transition or
stranded|cosats; and (s} equestad expedited review of that Application pwst.llmt o 66
Pa.C.S.} 2B12(B)(1 1)) -That Saction of the Pennsyivania Public Ulity Cotle states
that, when such a filing is made, 'The Commission shall consider only the portion of the



B - 2023716279 P.B4 .
‘. FEB-27-1957 1B:02 FROM< Y POMER 10 O . 71

T L L

transition.or strandad costs for which the utllify requests approval to issue Transition
Bon¢s. Consideration of ell remaining amounts and amounts not resolved by the
Commission shall be defarrad for consideration in the electric utility’s restructuring plan
pmosedir;g under Section 2808."

g, Ht is the understanding of Allsgheny and PECO Energy that this section of
the Public Utifity Code and other appiicabile isw create a right to contest, in a utility's
restructuring plan proceeding, the transition or stranded costs that have been deferred
for consideration urtil a utility's restructuring pian proceeding pursuant to Saction 2808,
and at the same time create a bar to comtesting the transition or stranded costs that are
approvad iby the Commission in this proceeding.

10.?. PECO Energy is cumently scheduled to make its rastructuring plan 'ﬂling
pursuant to Section 2806 on April 1, 1937.

11 1t is the intention of Allegheny and PECO Energy that Allegheny’s
intervanrdion and Won in the instant proceeding, or the tarms of this Settiement
Agreemert, shall not be used to bar ény rights that Aftegheny wouid otherwise have
had, und?r Section 66 Pa.C.5. § 2812(B) 1 X1) or other applicable law, to contest
PECO Energy’'s deferred transition or strandsd costs during PECO Energy's
rastructuring plan procesding pursuant to Section 2806 or any other proceeding in
which PECO Energy sesk recovery of its transition or stranded costs. It is the further
intont of Allagheny and PECO Energy that Allegheny's intsrvention and participation in
the instant proceeding, or tha terms of thia Settlement Agreament, shall not give
Aliegheny, any additional rights bayond those that Allegheny woutd ctharwise have had
under Section 88 Pa.C 8. § 2812{B){ X1} or other applicable law, to contest PECC
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Energy's ceferred transition or stranded casts during PECO Energy’s restructuring pian
proceeding pursuant to Sectian 2806 or any other procesding it which PECO Energy
saek ravovery.of its transition or stranded costs.

_ 12.  PECO Energy commits that it will not argue that Allagheny’s intervention
and participation in the instant proceeding coilaterally esiops Atlegheny or otherwise
alters any rights that Allegherny would otherwise have had, under Section 66 Pa.C.S. §
2812(B)}{ 1)(1) or other applicable law, to contast PECO Enargy’s deferred transition or
strandsd costs during PECO Energy’s restructuring plan proceeding pursuant to
Section 2806 or any other procaeding in which PECO Enargy seek recovary _of its
transition or stranded costs. Aliegheny commits that it wi! not argue that Allegheny’s
intervention and pw'ti;:ipaﬁon in the instant proceeding, or this Setttlement Agreement,
gives it %lddiuonal rights or otherwise alters any rights that Allegheny would clherwise
have had, under Section 66 Pa.C.3. § 2812{B)(1){1) or ather applicabile law, to contest
PECO Energy's deferrad transition or stranded costs dunng PECO Energy's
restruchiring plan proceeding pursuant to Section 2806 or any other proceeding in
which PECO Energy saek recovary of its ransion or stranded costs,

13. AJW commits that in this proceeding it will not request deferrsa
consideration of the transition or stranded costs for which PECO Energy has requested
appravai in its Application. Altegheny further commits that it will not challenge. in this
docket, any appeals therefrom, or any future procaeding, the Qualifiad Transition
Expenses which the Commission approves in this dockat, inciuding the portion of
PECO Enugfa transition cr,. strarded costs which are appmoved as Qualiied Transition

Expenses in this proceeding.
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procaading for all PECO Energy smployees and consuliants.

15.  This Settiement Agresment is submitied for the purposs of sattiemant
only. All issuas in this dockat shall be considered resatved between Allagheny and
PECO Enargy only for purpases of this proceeding and any appeals arising from it and,
BUEjOCT 15 the commitments made by Allegheny and PECO Energy in this Ssttiement
Agreemsnt, shall estabplish no principle or precedert with respect o any issuves raised
in this docket - _

16. This Bettlement Agreemant shall ba binding upon Allegheny and PECO
Energy and upon thair raspective successors and assigns. |

17.  This document may b executad in seversl countarparts and alt such
ummmumamammwmmmt
The sxacution af counterparts hareof shall not sffect the valiaty of this Settiement

Agresment.

DATED this 27 " day of February, 1297.
ALLEGHENY POWER

By P A Z\’/Z»eg.k
Tithe: L / i I-.Z?a.é

r By: ' ‘
Titde;
A iy

wx TOTAL MAGE,QQEZ ==
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application Of PECO Energy Company

For Approval Of Its Restructuring
Plan Under Section 2806 Of The
Public Utility Code

Docket No. R-00973953

CERTIFICATE OF SERVICE

| hereby certify that | have this day served a true copy of the enclosed document

upon the participants, listed below, in accordance with the requirements of § 1.54

(relating t& service by a participant).

|
Honorable Marlane R. Chestnut
Administrative Law Judge
1302 Philadelphia State Office Building
1400 West Spring Garden Street
Philadelphia, PA 19130

Kenneth Ir Mickens, Esq.
Pennsylvania Public Utility Commission
Office of Trial Staff
P.O. Boxi3265
Harrisburg, PA 17105-3265

l

Robert A Mills, Esq.

Derrick Williamson, Esq.

David Kleppinger, Esq.

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, PA 17108-1166
§

Christopher B. Craig, Esq.

Counsel for Senator Vincent J. Fumo
Room 545, Main Capitol Building
Harrisburg, PA 17120

Honorable Charles E. Rainey, Jr.
Administrative Law Judge

1302 Philadelphia State Office Building
1400 West Spring Garden Street
Philadelphia, PA 19130

Irwin Popowsky, Esq.

Tanya McCloskey, Esq.
Steven K. Steinmetz, Esq.
Office of Consumer Advocate
14255trawberry Square
Harrisburg, PA 17120

Bernard Ryan, Esq.

Karen Qill Moury, Esq.

Office of Small Business Advocate
Suite 1102, Commerce Building
300 North 2nd Street

Harrisburg, PA 17101

Steven P. Hershey, Esq.

Petter Meadows, Esq.
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102
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Daniel Clearfieid, Esq.

Alan Kohler, Esq.

Wolf, Block, Schorr and Solis-Cohen
305 North Front Street, Suite 401
Harrisburrg, PA 17101

Paul Russell, Esq.

Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, PA 18101

Roger E.|Clark, Esq.
NESIP

905 Denston Drive
Ambler, PA 19002-3901

Craig A. Doll, Esq.
214 State Street
Harrisburg, PA 17101

Walter W. Cohen, Esq.

Andrew J! Giorgione, Esq.

Obermayer Rebmann Maxwel
Hippel, LLP

204 State Street

Harrisburg, PA 17102

Audrey Van Dyke

Associate Counsel (Litigation)

Naval Facilities Engineering Command
Washington Navy Yard

Building 218, Room 200

901 M Str‘feet, S.E.

Washington, DC 20374-5018

John L. N!unsch, Esg.
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 156601-1689

Donald A. Kaplan, Esq.
Preston, Gates, et al.

1735 New York Avenue, NW
Washington, DC 20006-4759

Alan J. Barak, Esq.

Penn Energy Project

Widener University School of Law
3700 Vartan Way

Harrisburg, PA 17110

Linda C. Smith, Esq.

Dilworth, Paxson, Kalish & Kauffman
305 N. Front Street

Suite 403

Harrisburg, PA 17101-1236

Randall V. Griffin, Esq.

Delmarva Power & Light Company
800 King Street

Wilmington, DE 19899

Michael G. Banta, Esq.
Vice President and

Assistant General Counsel
Indianapolis Power & Light Company
One Monument Circle
P.O. Box 1595
Indianapolis, IN 46206-1595

William T. Hawke, Esq.
Janet L. Miller, Esq.

Todd S. Stewart, Esq.

P.O. Box 1778

Harrisburg Energy Center
Harrisburg, PA 17105-1778

Terrence FitzPatrick, Esq.
David DeSalle, Esq.

Ryan Russell Ogden & Seltzer
800 N. Third Street, Suite 101
Harrisburg, PA 17102



Gordon J. Smith, Esq.

John & Hengerer

1200 17th Street, N.W., Suite 600
Washington, DC 20036-3006

Paul R. B;onney

Ward Smith

Robin (.. Krongold

PECOQ Eriergy Company
2301 Market Street

PO Box 8699

PhiladeIpPia, PA 18101-8699

Joseph A. Dworetzky, Esq.

John P. Lavelle, Jr., Esq.
Hangley Aronchick Segal & Pudin
One Logan Square - 12th Floor
Philadelphia, PA 19102

Stephanié A. Sugrue, Esq.
Sheila S.|Hollis, Esq.

Mary Ann Rallis, Esq.

Duane, Morris & Heckscher LLP
1667 K Street, NW., Suite 700
Washington, DC 20006-7800

Dated this 16th day of September, 1997.

i

Joseph J. Malatesta, Jr., Esq.
Lillian Smith Harris, Esq.
Malatesta Hawke & McKeon LLP
Harrisburg Energy Center

100 North Tenth Street - P.O. Box 1778

Harrisburg, PA 17105

Robert A. Mills, Esq.
McNees, Wallace & Nurick
100 Pine Street
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Usher Fogel, Esq.
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One Columbia Place
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Vickiren S. Aeshleman
Director - Regulatory Policy
QST Energy, Inc.
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Paul E. Nordstrom

Verner, Liipfert, Bernhard,
McPherson and Hand, Chartered

901 15th Street, NW

Suite 700

Washington, DC 20005

Attorney for Allegheny Power
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DEPARTMENT OF THE_NA
NAVAL FACILITIES ENGINEEZING COMM
LITIGATION HEADQUARTERS 03L.
WASHINGTON NAVY YARD BUILDING 218
901 M STREET SE
WASHINGTON DC 20374-5018 IN REPLY REFER TO:

(202) 685-4100

DOCUMENT 16 September 1997

| FOL DER Kop
VIA FEDERAI, EXPRESS

James J. McNulty RECEIVEL

Acting Prothonotary

Pennsylvania Public Utility Commission '
North Office Building SEP 16 1997
North Street and Commonwealth Avenue

Harrisburg, PA 17105-3265 SR 1 T Y e
i PA PUBLIC UTILITY COMMISSION
Re: Application of PECO Energy Company for ﬂ%g&&@%%ﬁ&%ﬁi€é4CE
Restructuring Plan Under Section 2806 of the Public
Utility Code, Docket No. R-00973553

Dear Mr.. McNulty:

Enclosed please find the original and three copies of the
"Department of the Navy Statement in Support of Joint Petition
for Partial Settlement" for filing in the captioned proceeding.

Copies of this filing are being served on all parties.

Sincerely,

Audrey Van Dyke
Associate Counsel (Litigation)

Enclosurg

cc: Attached Service List
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PA PUBLIC UTILITY ¢ ;
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rNT
{)()(:\J?qfi DEPARTMENT OF THE NAVY STATEMENT:IN
\_‘)EE PPORT OF JOINT PETITION FOR PARTIAL SETTLEMENT
F0 R

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

V.

PECO ENERGY COMPANY

The Department of the Navy ("Navy") is a signatory to the
Joint Petition for Partial Settlement in this docket.

Thé Partial Settlement provides for a guaranteed 10% across-
the-boaﬁd rate reduction effective September 1, 1998 and
additional annual reductions in the competitive transition charge
startinq on January 1, 1999 and extending through December 31,
2008. édditionally, PECO has agreed to write off at least $2.0
billion iof its claimed stranded assets and costs. The Navy’s
Statemernit No. 1 at pages 5-6 and 38-39 discussed the fact that
PECO’s éresent rates may be too high and that the CTC collection
for PEcd should commence from a starting point of lower rates for
PECO electric service. This testimony also discussed how some of
PECO’s "mitigation" efforts, to date, have essentially come at
ratepayer expense, as opposed to representing a contribution by
PECO’s stockholders. Because the Navy believes that the partial
settlement provides for a reasonable rate reduction, and that

PECO’'s write off of $2.0 billion of its claim for stranded assets

1



and costs represents an appropriate mitigation effort by its
stockheolders, the Navy agreed to the terms of the settlement.

Thé Navy, however, must point out that some specific issues
covered%in Navy Statement No. 1 are not covered in the Partial
Settlement agreement and may be the subject of additional
settlement discussions and/or contested hearings.

Conicerning nuclear decommissioning, Navy Statement No. 1
addressed the cost and rate recovery issues at pages 19-25. )
While Paragraph 20 of the settlement provides for a higher annual
nuclear @ecommissioning cost than the Navy recommended, the Navy
can accept this given the $2.0 billion total write-off agreed to
by PECQ. Navy Statement 1, at pages 20-25, also addresses the
" issue oﬁ how PECO’s filing contained a Company-proposed treatment
for nuclear decommissioning expense that would likely have
produced a very undesirable result--the loss of the tax
deductiﬁility for the nuclear decommissioning funding
contribuytions. The settlement provides that the mechanism for
PECO’s collection of nuclear decommissioning cost will remain a
component of PECO’s regulated rates (Settiement, p.19), which
should result in the preservation of tax-deductibility for the
funding contributions. The Navy’s testimony described problems
with PECO’s calculation method. While the settlement uses PECO’s
calculatiion method, it does not tie any party into, or infer any
agreeme&t with, that calculation method for purposes of future
proceedings. The settlement clearly provides (p.18) that PECO’s

method ﬂs not binding in future cases, stating that:
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. . !

The acceptance of the Company’s method of calculating
decpmmissioning costs and funding'reguirements in th@s
Pantial Settlement shall not be binding or precedential upon
any, party in any future case under this paragraph.
Ooverall, the Navy believes that the settlement of the nuclear
decommissioning issues is reasonable.

Concerning fossil decommission, Navy Statement No. 1, at
pages 25-28, opposed the inclusion in CTC as being inconsistent
with traditional ratemaking practice in Pennsylvania. The
settlement, at paragraph 21, page 20, provides that "[f]ossil
decommissioning costs accruing on and after January 1, 1999 will
be recovered through market sales of generation." Moreover,
there wfll not be a reconciliation for increases or decreases.
The Navj accepts this provision because it requires PECO’s
collectilon of this cost to come prospectively from the
competitive market, as opposed to being included in a CTC charge.
In considering the resolution of this issue, the Navy is also
mindfuliof the $2.0 billion overall write-off agreed to by PECO.

The settlement provides (f 10) for securitization of up to
$4.0 billion of PECO’s stranded assets and costs. Navy Statement
No. 1, gt page 6, states that "[t]o the extent that PECO’s
securitized debt issuances actually reduce CTC and do not cause
existinq rates to remain at unnecessarily high levels, I would
view thils (securitization) as a mitigation step on the Company’s
part that actually helps ratepayers." The Navy thus contends

that the provisions in Paragraph 10 of the Settlement Agreement

concernilng securitization are reasonable.



Furpher, the Navy agrees with the public interest
considerations articulated at paragraphs 44-52 (pages 31-33) of
the setﬁlement document.

Fin@lly, the Navy also presented testimony on the CTC/ITC
allocatilon and recovery method, rate unbundling, and cost of
service issues and believes that the partial settlement
adequatély satisfies its concerns. The issues of comparative
meterinq and billing remain unresolved at this time.

In qonclﬁsion, the Navy believes that the settlement

agreement is a fair and reasonable resclution of the covered

issues.

Respectfully submitted,

ALl o

Audrey Van Dyke
‘ _ Associate Counsel (Litigation)



.;ertiﬁcate of Service .

I here;by certify that I this day served the foregoing document on the following in the
matter of PECO Energy Company, Statement in Support of Partial Settlement.

Senator Vincent J. Fumo,

CMM OF SENATE

Democratic Committee On Appropriations
ROOM 545

Main Capitol Bldg.

Harrisburg, PA 17120

Kenneth L. Mickens
‘ Charles Daniel Shields
P.O. BOX 3265
Harrisburg, PA 17105-3265

Tanya J. McCloskey
Steven K. Steinmetz
1425 Strawberry Square
Harrisburg, PA 17120

Walter W. Cohen,

Andrew J. Giorgione, ESQ

QObermayer Rebmann Maxwell & Hippel
204 State Street

Harrisburg, PA 17102

Alan J. Barak, ESQ.

Penn Energy Project

Widener University School of Law
3700 Vartan Way

Harrisburg, PA 17110

Craig A. Doll, ESQ.
_ 214 State Street
‘ Harrisburg, PA 17101

Randall V. Griffin, ESQ.
Delmarva Power & Light Company
800 King Street

Wilmington, DE 19899

Daniel Clearfield, Esquire

Alan Kohler, Esquire

Robert Longwell, Esquire

305 North Fron Street, Suite 401
Harrisburg, PA 17101

Christopher B. Craig, Attorney

Sen. Democratic Appropriations Committee
Room 545, Main Capitol Bldg.

Harrisburg, PA 17120



Stey, . Hershey, Attorney
Phil . Bertocci, Attorney .
John W. Long, Jr.

1424 Chestnut Street

Philadelphia, PA 19102-2502

Derrick Williamson, Esquire
David Klieppinger, Esquire
Robert A. Mills, Esquire
McNees, Wallace & Nurick
100 Pine St.

Harrisburg, PA 17108

Mary McFall Hopper; Noel H. Trask
2301 Market Street
Philadelphia, PA 19101

Bemard A. Ryan, Esquire

Karen Oil Moury, Esquire
Assistant Smail Business Advocate
Suite 1102 Commerce Building
300 N. 2ND Street.

Harrisburg, PA 17101

Janet L. Miller, Esquire

Joseph J. Malatesta, Jr., Esquire
Lillian Smith Harris, Esquire
Malatesta Hawke & McKeon
100 North Tenth Street
Harrisburg, PA 17105

Lance Haver
6048 Ogontz Ave.
Philadelphia, PA 19141

The McFerren Corp
200 N. Third St., Ste. 110
Harrisburg, PA 17101

Donald A. Kaplan

Preston Gates & Ellis
Suite 500

1735 New York Ave., NW
Washington, DC 20006

Bruce A. Connell, Esquire
DuPont Power Marketing, Inc.
Legal Department

600 N. Dairy Ashford, ML-1034
Houston, TX 77079

John L. Munshch, Attorney
800 Cabin Hill Drive
Greensburg, PA 15601



Deb Swanstrom

Joel'®¥ Newton, ESQS. .
901 15TH Street, N.W.
Washington, DC 20005-2301

Terrance Fitpatrick, David DeSalle
Ryan, Russell, Ogen & Seltzer
Suite 101

800 N. Third Street

Harrisburg, PA 17102

Paul E. Russell
2 North Gth Street
Allentown, PA 18101

Gordon E. Gooman President
600 North Dairy Ashford, CH-1081
Houston, TX 77079

David M. Kleppinger
Derrick P. Williamson,
Robt. A Weishaar JR.
McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108

Paul L. Zeigler, Attorney
Zeigler & Zimmersman P.C.
355 N. 218T. Street

Suite 304

Camp Hill, PA 17011

Linda C. Smith, Attorney
Dilworth, Paxson, Kalish &
Kauffman, L.L.P.

305 N. Front Street

Suite 403

Harrisburg, PA 17101-11236

Michael L. Kessler, VP & General Counsel
111 S. Alfred Street
Alexandria, VA 22304

Roger Clark, Esquire
NESIP 905 Denston Drive
Ambler, PA 19002-3901

David M. Wise
Wise Energy

615 Summitt Avenue
Maplewood, NJ 07040



Joel b Newton, Esquire

Ver. Liipfert, Bernhard McPherson & 1—‘
901 15th Street, NW., #700

Washington, DC 20005-2301

Michael G. Banta, Esquire
Indianapolis Power & Light
One Monument Circle
Indianapolis, Indiana 46204

Usher Fogel

Roland, Fogel, Koblenz, & Carr, LLP
1 Columbia Place

Albany, NY 12207

Joesph A Dworetzy, Esquire

John P. Lavell, Jr., Esquire
Hangley Aronchick Setga & Pudlin
QOne Logan Squre, 12th Floor
Philadelphia, PA 19103

Gordon J. Smith, Esquire
John & Hengerer
120 17th Street, NW, Suite 600

John R. Orr, Esquire

Duke Energy Trading and Marketing, L.LC
One Westchase Center, Suite 650

10777 Westheimer

Houston, TX 77042

/

Alan R. Caramella, Esq.

Dated: September 16, 1997



James W. Durham
Sanior Vica Presitlent
anc General Coungel

Edward .J. Cullan, Jr
Daputy General Counsel

Sandra H. Byme
Lagal Administrator

Paul R. Bonney

Ellen M. Cavanaugh

Jessica N. Cane

Todd D. Cutler

Susan S. Foehl

Vilna Waldron Gaston

Gragory Golazeski
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Legal Department
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PECO Energy Company
2301 Market Street

PO Box 8699

Philadelphia, PA 19101-8699
215 841 5544

Fax 215 588 3389

PECO ENERGY

KJR

Direct Dial: 215 841 6863 AU

JUCUMENT
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RECEIVEL

SEP 16 1957

FedEx 800240151370

Jamés McNuity, Acting Secretary
Pennsylvania Public Utility Commission
Room B-20, North Office Building
Harrisburg, PA 17105-3265

PA PUBLIC UTILITY COMI:EMSSION
. PROTHONOQTARY'S QFFICE

Re: | Application of PECO Energy Company For Approval Of Its Restructuring Plan
Under Section 2806 Of The Public Utility Code - Docket No. R-00973953

. Joint Petition For Partial Settlement

Dear Secretary McNuity:

Pursuant to 52 Pa. C.S. §5.232(a), enclosed for filing with the Commission are

three copies of PECO Energy Company’s Joint Petition For Partial Settlement.

This Joint Petition was originally served on the Administrative Law Judges, the
parties to the proceedings, and the Commissioners on August 27, 1997, but we
inadvertently failed to serve three copies on the Office of Prothonotary.

As prioof of filing, please date-stamp and return the extra copy of this letter in the
enclosed envelope. We apologize for any inconvenience this oversight may
have caused.

Sincerely,

Waot L _ ST

Ward L. Smith
WLS/mtg

cc:  Service List

97976
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Honorable Marlane R. Chestnut VIA FEDERAL EXPRESS
Honorable Charles E. Rainey, Jr. -

Administrative Law Judges

Pennsylvania Public Utility Commission

1302 Philadelphia State Office Building

1400 West!Spring Garden Street

Philadelphia, PA 19130

KJR
Pennsylvania Public Utility Commission v. PECO Energy Company - Application

of PECO Energy Company for Approval of its Restructuring Plan under Section
2806 of the Public Utility Code; Docket No. R-00973953

Re:

Dear Judge Chestnut and Judge Rainey:

The: Philadelphia Area Industrial Energy Users Group ("PAIEUG"), a Joint Petitioner
for Partial Settlement in the above-referenced proceeding, does not intend to prepare or serve
testimony specifically in support of the Partial Settlement; however, PAIEUG designates its
previously served direct and rebuttal testimony as general support for the Partial Settlement.
In addition; PAIEUG reserves the right to prepare testimony (or other appropriate
pleadings/documents) responsive to testimony (or other pleadings) in opposition to the Partial
Settlement;, PAIEUG reserves its right to otherwise file its surrebuttal testimony, as well.

PAIEUG believes that the Partial Settlement is in the public interest, and PAIEUG
notes that the Partial Settlement is a product of the compromise of competing litigation




Honorable Marlane R. Chestnut
Honorable Charles E. Rainey, Jr.
September '16, 1997

Page 2

positions; therefore, the benefits afforded by the Partial Settlement in some instances exceed
the universe of benefit that could have been achieved pursuant to any particular litigation
position orithe Competition Act itself. Nonetheless, PAIEUG designates the following pre-
served testimony as supportive of the Partial Settlement:

PAIEUG Statement 1: the prepared direct testimony and exhibits of
| Stephen J. Baron

PAIEUG Statement 1R: the prepared rebuttal testimony and exhibits of
Stephen J. Baron

PAIEUG Statement 2: the prepared direct testimony and exhibits of
Randall J. Falkenberg

PAIEUG Statement 3: the prepared direct testimony and exhibits of Lane
Kollen

Of particular interest to PAIEUG, the following portions of testimony directly
undergird specific provisions of the Partial Settlement that address issues affecting large
industrial and institutional consumers of electricity:

. Treatment of Rate HT, Large Interruptible Load Rider ("LILR"), EER, and
Rule 4.6 customers as reflected in the Partial Settlement is derived in large
measure from the exposition at PAIEUG Statement 1, pp. 35-52.

. The Partial Settlement’s treatment of customers with on-site generation is
derived in part from the discussion in PAIEUG Statement 1, pp. 55-56, as well
as PECO’s direct testimony.

. The accelerated phase-in of competition contemplated by the Partial Settlement
is also directly attributable to PAIEUG Statement 1, pp. 57-59.

. The resolution of universal service cost recovery reflected in the Partial
Settlement is consistent with PAIEUG Statement 1R, pp. 3-9.

. To the extent that the Partial Seftlement addresses the continued availability of
certain interruptible load and contract options, it is consistent with PAIEUG
Statement 1R, pp. 11-13.

As noted above, PAIEUG designates all of its previously served direct and rebuttal
testimony as generally supportive of the Partial Settlement. Indeed, PAIEUG Statements 1, 2,
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Honorable Marlane R. Chestnut
Honorable Charles E. Rainey, Jr.
September 16, 1997

Page 3

and 3 all address the appropriate identification and quantification of stranded costs and
generally stpport the offset in PECO’s stranded cost claim as embodied in the Partial
Settlement. Furthermore, the Partial Settlement’s unbundling and protection against inter- and
intra-class cost shifting is consistent with PAIEUG Statements 1 and 1R. Finally, the specific
designations set forth above provide a basis for key terms of the Partial Settlement from
PAIEUG’s perspective.

PAIEUG, of course, reserves the right to file responsive testimony to any testimony
filed in opposition to the Partial Settlement by any other party. In addition, PAIEUG reserves
the right to submit surrebuttal testimony in response to any testimony that rebuts PAIEUG’s
testimony as designated herein (on October 8, 1997, or October 10, 1997, as appropriate).

Please contact the undersigned if you have any questions regarding this letter.
Very truly yours,

McNEES, WALLACE & NURICK

David M. Kleppinger
Derrick P. Williamson

Counsel to the Philadelphia Area
Industrial Energy Users Group

DPW/aeh

Enclosures

c: James J, McNulty, Acting Secretary (via hand delivery)
Certificate of Service

KA46081 |S\CHESTNU4, LTR



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing document

upon the participants listed below in accordance with the requirements of 52 Pa. Code § 1.54

(relating to service by a participant).

VIA HAND DELIVERY:

Tanya J. McCloskey, Esqg.
Steven K. Steinmetz, Esq.
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

Karen Oill Moury, Esq.

Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101

Daniel Clearfield, Esq.

Alan C. Kohler, Esq.

Wolf, Block, Schorr and Solis-Cohen
305 North Front Street, Suite 401
Harrisburg, PA 17101

Kenneth L. Mickens, Esq.
Office of Trial Staff

PA Public Utility Commission
Pitnick Building, Third Floor
901 North 7th Street, Rear
P.O. Box 3265

Harrisburg, PA 17105-3265

Alan J. Barak, Esq.
1417 Blue Mountain Parkway
Harrisburg, PA 17112

Christopher B. Craig, Esq.

Office of Senator Vincent J. Fumo
Room 545, Main Capitol Building
Harrisburg, PA 17120

Linda C. Smith, Esq.

Dilworth, Paxson, Kalish & Kauffman
305 North Front Street, Suite 403
Harrisburg, PA 17101

Craig A. Doll, Esq.
214 State Street
Harrisburg, PA 17101

Walter W. Cohen, Esq.

Andrew I. Giorgione, Esq.

Obermayer, Rebmann, Maxwell & Hippel
204 State Street

Harrisburg, PA 17101

Janet Miller, Esq.

Malatesta, Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778

Terrance J. Fitzpatrick, Esq.
David M. DeSalle, Esq.

Ryan, Russell, Ogden & Seltzer
800 North Third Street, Suite 101
Harrisburg, PA 17102-2025

Joseph J. Malatesta, Jr., Esq.
Lillian Smith Harris, Esq.
Malatesta, Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778



CERTIFICATE OF SERVICE
Page 2

Susan Shanaman, Esq.

Center for Energy and Econ. Dev.
212 North Third Street, Suite 203
Harrisburg, PA 17101-1505

John Haucke, Executive V.P.

Pennsylvania Association of Plumbing,
Heating, Cooling Contractors, Inc.

4015 Jonestown Road
Harrisburg, PA 17109-9109

Robert A. Mills, Esq.
McNees, Wallace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

VIA FEDERAL EXPRESS:

Steven P. Hershey, Esq.
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Paul E. Russell, Esq.

Pennsylvania Power & Light Company

Two North Ninth Street
Allentown, PA 18101

Mr. Lance S, Haver
6048 Ogontz Avenue
Philadelphia, PA 19141

Donald A. Kaplan, Esq.
Preston, Gdtes, et al.

Suite 500

1735 New York Avenue, NW
Washington, DC 20006-4759

John L. Munsch, Esq.
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601-1689

Michael L. Kessler

Vice President and General Counsel
American Energy Solutions, Inc.
111 South Alfred Street
Alexandria, VA 22314

Bruce A. Connell, Esq.

DuPont Power Marketing, Inc.
Legal Department

600 North Dairy Ashford, ML-1034
Houston, TX 77079

Joel D. Newton, Esq.

Deborah A. Swanstrom, Esq.

Verner, Liipfert, Bernhard,
McPherson & Hand

901 - 15th Street, NW

Washington, DC 20005-2301

Mr. David Boonin

New Energy Ventures - Mid Atlantic
1845 Walnut Street, Suite 2525
Philadelphia, PA 19103

Roger Clark, Esq.
Environmentalists

NESIP 905 Denston Drive
Ambler, PA 19002-3901

Mr. Sam DeFrawi

Director, Navy Rate Intervention
Washington Navy Yard, Building 212
Code O0RI

901 M Street, SE

Washington, DC 20374-5018




CERTIFICATE OF SERVICE
Page 3

Audrey Van Dyke, Esq.

Naval Facilities Engineering Command
Washington Navy Yard, Building 218
Room 200

901 M Street, SE

Washington, DC 20374-5018

Gary A. Jeffries, Esq.

CNG Energy Services Corporation
One Park Ridge Center

P.0O. Box 15746

Pittsburgh, PA 15244-0746

Joseph A. Dworetzky, Esq.

John P. Lavelle, Jr., Esq.

Hangley, Aronchick, Segal & Pudlin
One Logan Square, Twelfth Floor
Philadelphia, PA 19103

Usher Fogel, Esq.

Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207

Paul L. Ziegler, Esq.

Ziegler & Zimmerman, PC

355 North 21st Street, Suite 304
P.O. Box 1080

Camp Hill, PA 17011

Gordon Smith, Esq.

John & Hengerer

1200 17th Street, NW, Suite 600
Washington, DC 20036-3006

Mr. Jerry Mendl

MSB Energy Associates

7507 Hubbard Avenue, Suite 200
Middleton, WI 53562

Mr. Brian Kalcic

Excel Consulting

Suite 720-T

225 South Meramec Avenue
St. Louis, MO 63105

Mr. Richard LaCapra
LaCapra Associates
The Province Building
333 Washington Street
Boston, MA (2108

Mr. Thomas Catlin
Exeter Associates, Inc.
Suite 350

12510 Prosperity Drive
Silver Spring, MD 20904

Mr. Richard Silkman
163 Main Street
Yarmouth, ME 04096

Mr. Peter Bradford
P.O. Box 497
Peru, VT 05152

Ethan Giddings
217 Rodman Avenue
Jenkintown, PA 19046

Paul R. Bonney, Esq.
Ward L. Smith, Esq.
PECO Energy Company
2301 Market Street
Philadelphia, PA 19103

Dérrick P. Williamson

Dated this 16th day of September, 1997, in Harrisburg, Pennsylvania.

* Hand deliveries will be made on September 17, 1997.
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FOLDER il

DaNIEL CLEARFIELD -
DirecT DaL: {(717) 237-7173 HE‘ E'VE
E-MaiL: DCLEARFIELD{@WOLFBLOCK.COM

September 17, 1997 SEP 17 1997
VIA TELECOPY and FEDERAL EXPRESS PA PUBLIC UTILITY COMMission
Hon. Marlene R. Chestnut PROTHONOTARY'S OfricE

Hon. Charles E. Rainey, Jr.

Pennsylvania Public Utility Commission

1302 Philadelphia State Office Building KJp
Philadelphia, PA 19130

RE:  Application of PECO Energy Company
for Approval of its Restructuring Plan
Under Section 2806 of the Public Utility Code;
Docket No. R-00973953

Dear Judges:

On behalf of Enron Capital & Trade Resources, enclosed for filing please find an
original and three copies of its Motion to Compel Answers in the above-captioned matter.

Copies of this Motion have been served as indicated on the attached Certificate of
Service. Consistent with the procedural guidelines in this case, I have discussed this Motion
with counsel for PECO but we have not had an opportunity to complete our discussions. We
will contact you tomorrow to indicate which, if any, portions of this motion has been resolved

amicably.
Please contact me if you have any questions with respect to the enclosed.
ery truly yours,
Daniel Clearfield
For WOLF, BLOCK, SCHORR and SO IS COHEN
DC/lww
Enclosure

cc: All Parties of Record w/enc.
James McNulty, Acting Secretary

PHILADELPHIA, PA ® BLUE BELL, PA ®* CAMDEN, NJ ® NORRISTOWN, PA *® WILMINGTON, DE

DSH:9825.1



RECEIVED

SEP 171997

PA PUBLIC UTILITY COMM;
PROTHONOTARY'S OFE!SSEGN

JJOCKETE

* SEP 22 1997 ”

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of PECO Energy Company for
Approval of its Restructuring Plan Under Docket No, R-0097395
Section 2806 of the Public Utility Code

D O C U M E N T MOTION OF ENRON POWER MARKETING, INC.
TO COMPEL PECO ENERGY COMPANY ._
F O L D E R TO ANSWER INTERROGATORIES FULLY

Enron Power Marketing, Inc. (“Enron™), pursuant to 52 Pa. Code §§ 5.342(e) and
5.371(a), hereby files this Motion to Compel PECO Energy Company (“PECO’) to Answer
Interrogatories Fully, and in support thereof, Enron states as follows:
Background

1. On September 4, 1997, Enron served PECO with its Set VIII of
Interrogatories, relating to the Joint Petition for Partial Settlement (the “Proposed Stipulation™)
pursuant to 52 Pa. Code § 69.401 filed by PECO and other parties with the Commission on
August 27, 1997, in order for Enron to understand and to be able to present testimony in
opposition to the Proposed Stipulation.

2. On September 10, 1997, PECO served its answers to those interrogatories,
a copy of which is attached hereto. Copies of those answers were received via first class mail by
counsel for Enron on September 12, 1997. (Although the answers were made available
electronically on September 10, Enron was not able successfully to access this medium.)

3. Those answers are, in many instances, nonresponsive and insufficient, as

detailed hereafter. Because of the scarce amount of time until Enron must file written testimony,
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rather than seeking an order to compel PECO to amplify each and every insufficient and
nonresponsive answer, Enron has asked, and PECO has agreed, to submit to an expedited
deposition on September 23, 1997, so that Enron may obtain complete answers to its original
and follow-up questions regarding the Proposed Stipulation that are necessary for Enron to
prepare its testimony.

4, In addition, Enron seeks an Order compelling PECO to respond to and
produce documents requested in certain of the Interrogatories which PECO has failed to answer.

Failure to Answer and/or Produce Documents

5. In Interrogatory VI1II-1(b), Enron requested PECO to provide a calculation
showing the total revenues to be recovered by PECO on an annual basis from the CTC/ITC, both
on a nominal and on a net present value basis, using the level of sales used in the proposed
settlement as well as the level shown in PECO’s most recent sales forecast. A table was
provided in order to show the format in which the requested information was to be provided.
PECO responded that it has not performed such an analyses in support of the settlement, nor
does it have the sales by tariff rate projected out for the period of the settlement. This analysis
should be producible by PECO; moreover PECO failed to produce any analyses even for the
years it does have or an analysis using average data.

6. In Interrogatory VIII-9, Enron requested PECO’s estimates or projections
of certain rates and costs, including supporting workpapers. PECO merely stated that they
would be below the cap figures on Table A of the Proposed Stipulation. This answer is clearly

not responsive to the inquiry and does not furnish the estimates or projections requested.
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7. In Interrogatories VIII-15 and VIII-27, Enron seeks a version of Table A
of the Proposed Stipulation if the contingencies in paragraph 10 of the Proposed Stipulation
occur and if the securitization is barred. PECO’s answers merely refers to paragraph 10 of the
Proposed Stipulation and do not provide the revised Tables.

8. Interrogatory VIII-17(a) sought documents supporting PECO’s
contentions that the Proposed Settlement “is intended to preserve PECO’s long-term financial
integrity.” PECO refused to produce documents supporting that contention by claiming they are
confidential and proprietary but failed to even identify the documents claimed to be proprietary.

9. Interrogatory VIII-19 seeks documents provided to all or a portion of
PECQO’s Board of Directors conceming the Proposed Stipulation. PECO claims these are all
confidential and protected but has failed to even identify the documents claimed to be
confidential and/or proprietary.

10. Interrogatory VIII-23(b) requests the quantitative effect on stranded cost
recovery based on PECQ’s sales projections, including supporting documents. Rather than
answering the question PECO refers to the response to Enron 3-1(b), which is a meaningless and

unclear reference.

11. In Interrogatory VIII-24, Enron seeks a comparison, by rate class, of
present rates, the rates proposed by the Partial Settlement and the effective generation credit
ordered in the Pilot. PECO’s answers merely states that the rate structures in each instance is

"different," and does not provide any actual rates or figures.
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12. Interrogatory VIII-40 request’s PECO’s estimate of the delivered
wholesale price of power (including all additional costs and charges) in each of the years
covered by the settlement. Again, the "answer" simply states that the figures in the settlement
were negotiated and were not based upon market price projections; the answer fails to provide
any such estimates.

Need for Full and Complete Answer In Absence of Objection

13. Pursuant to Commission regulations at 52 Pa. Code §5.342, if a party has
an objection to an interrogatory, it shall be prepared, filed and served in the same manner
provided for an answer, and shall state the reasons for the objection in lieu of an answer,
§5.342(c).

14. PECO did not state that it had an objection to any of VIII-1(b), VIII-9,
VII-15, VIII-24 VIII-27, VIII-40 VIII-41 or VIII-42 in its answers to those interrogatories.

15. Commission regulations state that each interrogatory shall be answered
fully and completely unless an objection is made, 52 Pa. Code §5.342(a). Pursuant to §5.342(a),
a party cannot simply refuse to or fail to give a fully responsive answer to an interrogatory
without stating and filing an objection.

16. Because PECO failed to register an objection in compliance with the
Commission requirements discussed above, and answered the interrogatories, albeit
incompletely and insufficiently, PECO has waived its right to object to interrogatories VIII-1{b),
VII-9, VIII-15, VIII-23(b), VIII-24, VIII-27, VIII-40, VIII-4] and VIII-42, as well as to any

other interrogatory which has not been objected to but for which an incompiete answer has been
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provided. Pursuant to §5.342(a), PECO should be directed to give a full and complete answer to
each of these interrogatories.

Claimed Confidential or Privileged Information

17. In Interrogatory VIII-41, Enron requested PECO to identify and produce
or describe any and all agreements and understandings (including informal or tentative
understandings) between and among PECO and any of the signatories to the Proposed
Stipulation, which agreements or understandings were made in connection with or during
negotiations for the Proposed Stipulation, but which were not contained in the Proposed
Stipulation. PECO responded, without producing any documents, as follows:

The Company does have private agreements with some of the
signatories but they are confidential and not contained in the
Partial Settlement nor is the Company seeking Commission
approval of them.

18. In Interrogatory VIII-42, Enron requested PECO to identify and produce
or describe any and all agreements and understandings (including informal or tentative
understandings) between and among PECO and any of the signatories to the Proposed
Stipulation, whereby PECO agreed to provide funds or other contributions for “community
development,” “economic development,” “legal fees™ or for any other purpose, to any person or
entity including either signatories to the Proposed Stipulation or persons or entities designated by
such a signatory, which agreements or understandings were made in connection with or during
negotiations for the Proposed Stipulation, but which were not contained in the Proposed

Stipulation. Without producing any documents, PECO responded as follows:

The Company does have private agreements with some of the
signatories but they are confidential and not contained in the
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Partial Settlement nor is the Company seeking Commission
approval of them.

19. While conceding its private agreements, PECO did not provide any other
response to interrogatories VIII-41 and VIII-42.

20. In addition to asserting confidentiality in its answers to VIII-41 and V1II-
42, PECO objected to Interrogatories VIII-17(a) and VIII-19 on the ground that they seck
confidential and proprietary information.

21. PECO has failed to lodge a proper objection to interrogatories VIII-41 or
42, In addition, Enron does not believe that any of the information sought in the foregoing
constitutes a trade secret or other confidential information such that the documents should be
restricted in any way.

22. Commission regulations state that, upon motion by a party, and for good

cause shown, the presiding officer may issue a protective order to protect a participant or person
from unreasonable annoyance, embarrassment, burden or expense, 52 Pa. Code §5.362(a).

23. Where PECO has answered the question by simply asserting that the
documents are confidential but without objecting (VIII-41 and 42), PECO should be directed to
give a full and complete answer to each of these interrogatories pursuant to §5.342(a). In other
cases where PECO has objected, if the ALJ agrees that PECO has shown that the information is
proprietary, PECO should be ordered to give a full and complete answer subject to the
confidentiality agreement that has been in place in this proceeding since its inception.

24. In any event, PECO should be required to describe each and every

document for which it claims privilege.
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WHEREFORE, based on the foregoing, Enron respectfully requests that PECO
be compelled by an order of the presiding officer and produce documents in response to Enron
Interrogatories VIII-1(b), VIII-9, VIII-15, VII-17(b), VIII-19, VIII-23(b), VIII-24, VIII-27,
VIII-40 VIII-41 and VIII-42.

Respectfully Submitted,

Dovens § (a0

Daniel Clearfield ik
WOLF, BLOCK, SCHO and
SOLIS-COHEN, LLP

305 N. Front Street, Suite 401
Harrisburg, PA 17101
(717)237-7160

Counsel for Enron Power Marketing, Inc.

Dated: September 17, 1997
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Interrogatory Enron V-1
Enron VIII-1 Question:

Provide the following with respect to “Table A of the Joint Petition for Partial Settlement:

(a) An explanation of the basis for asserting that each column is in the public inlerest and

. consistent with the requirements of the Electricity Competition Act.

" (b) A calculation showing total revenucs to be recovered by PECO on an annual basis {roin
the CTC/ITC, on a nominal and on a prescnt worth basis, using:

(1} the level of sales assumed in the "Proof of Revenues" shown in Appendix "C" to
the Joint Petition; and

(2) PECO’s most recent sales forecast covering this period previously produced in
this proceeding. Provide the data for both KWH assumptions using the following
table: "

(3) See Attachment “1” for the table.

(c) A justification, in replicable detail, of any differences between the total present vatue
stranded cost recovery produced in response to § (b) above and $5.461 billion. An
explanation of the "Energy & Capacity Cap" tigures and how they were derived for cach
year. Specifically, identify any retail market price projections or any other data or
evidence that justify these levels of generation/energy credits.

(d) An explanation of the "Transmission" and "Distribution" figures and how they were
derived for each year. Specifically, identify any data or evidence that justify these levels
of transmission and/or distribution charges.

(e) For each year of the CTC recovery, please provide the assumed value of generation (to
the extent different than the energy and capacity cap), as well as the annual value of
generation assumed in the market value study on which your litigation position.

(f) Provide the workpapers and other supporting documentation in your possession or control
for Table A.

Enron VIII-1 Answer:

(a} Refer to Section IV of the settlement and also to the partics statements in support of the

settlement.

(b) The requested data on a nominal basis for part b(1) is provided in Appendix C of the
Settlement. As no discount rate has been provided no present value analysis has been
performed. In regards to part (2) the Company has not performed such analysis in
support of the settlement nor does it have the sales by tariff rate projected out for the
period of the settlement that are required to make such calculation. Finally it should be
noted that the Company, on a weather corrected basis, has experienced no retail sales
growth for the past several years.

(c) The $5.461 billion is the Company’s $7.461 billion total stranded cost less the $2 biilion
write-off. The CTC rates are the result of negotiations as are the energy and capacity
caps. Each party to the Settlement has its own price projections and analysis of the
Settlement.

(d) The transmission and distribution rates are based upon PECO’s rebuttal testimony as well
as other testimony and negotiations.
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Interrogatory Enron VIII-9
Enron V{II[-9 Question:

With respect to 33 of the Joint Petition:

(a) Please provide PECO’s estimate of the “standard market rate” that will apply to "do not
choose or cannot choose™ customers in each year from 1999 to 2008 on a basis
comparable to the “Energy and Capacity" cap figures shown on Table “A”. Provide the
rates projected on an average basis and for Residential and Rate GS customers.

(b) Provide PECQ’s projection or calculation of the total retail cost of delivering power to
PECO customers in 1999, 2000 and 2001 (and for any other period available) for PECO
on a per kWh basis on average and for Residential and GS customers. Please state the
basis for the figure(s) and provide supporting workpapers.

(¢) What division or affiliate of PECO will provide service to “do not choose or cannot
choose” customers on the terms set forth in 4337

Enron VIII-9 Answer;

(a) The “standard market rate” that will apply to “do not choose or cannot choose”
customers will be at or below the “Energy and Capacity” cap figures shown on Table

“A”.

(b) The total retail cost to customers will be the sum of the transmission, distribution and
CTC rates provided in Table A plus an Energy and Capacity rate at or below the Energy
and Capacity cap figues in Table A.

(c) This service will be provided by the electric distribution company.

Responsible Witness: T. P. Hill, Jr.
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[nterrogatory Enron VIIH-15
Enron VIII-15 Question:

Please provide a version of Table A of the Partial Settlement reflecting:
(a) all contingencies identified in paragraph 10 of the Partial Settlement;

(b} each other contingency that PECO believes possible under paragraph 10.
Enron VIII-15 Answer:

Paragraph 10 of the Settlement states what happens to Table A in the event that the Company
is legally precluded from securitizing assets.

Responsible Witness: T. P. Hill, Jr.
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Interrogatory Enron VilI-17
Enron VIII-17 Question:

Page 6 of PECO’s statement in support of the Joint Petition states that the Partiaf Settlement
“is intended 1o preserve PECO's long-term financial integrity. ... "7

(a) Please provide each document containing;:
(i) financial projections of revenue, expense and cash How that retlect the effects of
the Partial Settlement;, and/or
(ii) any other data from which PECO concludes that its financial integrity is
preserved as a result of the Partial Settlement; and/or
(iii) conclusions, recommendations and/or judgments regarding the ctfects of the
Partial Settlement, or of the Commission’s refusal to approve it.
(b) Provide a copy of each document, including memos, reports, minutes, videos, brochures,
" booklets, and/or transcripts, which reflects communications -- including phone calls,
meetings, emails, letters, memos, specches and/or prescntations or other submissions -- to
each of the following concerning, in whole or in part, the Partial Settlement in general
and/or its effect on PECO’s financial position in particular:
(i) rating agencies, including but not limited to Moody’s, S&P, Duff & Phelps, Fitch;
(i) investment analysts, bankers and/or financial consultants;
(iii) members or staff of regulatory bodies;
(iv) members or staff of the General Assembly or the Peansylvania Executive or
Judicial branches of government;
(v) members or staff of local government, including city, borough, and/or county
government;
(vi) the press, including the financial and/or utility trade press;
(vii) contractors, agents, or representatives;
(viii) allied or supporting organizations;
(ix) PECO employees;
{x) the public generally, as through the media or by mail.

Enron VIII-17 Answer:

(a) PECO objects to this sub-part of this interrogatory on the ground that it calls for
confidential documents, prepared in conjunction with settiement, that are protected from
disclosure by the attorney-client privilege or the attorney work product rule, and on the

ground that they are proprietary and otherwise confidential in nature.

(b) Attachment Enron VIII-17 provides the requested data.

Responsible Witness: T. P. Hill, Jr.
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Interrogatory Enron VIII-19
Enron VIII-19 Question:

Please provide each document -- including memos, reports, minutes, videos, brochures,
booklets, and/or transcripts -- concerning the Partial Settlement in general, and/or its eftect
on PECO’s financial position in particular, which reflects presentations and/or other
communications by PECO employees, PECO agents and/or contractors to:

(a) all of the PECO Board of Directors;
(b) a portion, or any member, of the PECO Board of Directors;
(¢) any committee or other group authorized by the PECO Board of Directors.

Enron VIII-19 Answer:

(a,b and c) PECO objects to this sub-part of this interrogatory on the ground that it calls for
confidential documents, prepared in conjunction with settlement, that are protected from
disclosure by the attorney-client privilege or the attorney work product rule, and on the
ground that they are proprietary and otherwise confidential in nature. In addition,
information provided to the Board of Directors is highly confidential and business
proprietary and is not being provided.

Responsible Witness: T. P. Hill, Jr.
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Interrogatory Enron VIII-23
Enron VIII-23 Question:
At paragraph 11 of the Partial Settlement, reconciliation of the CTC is eliminated.
{a) Please explain how this is permitted under section 2808(F) of the Act.
(b) What is the quantitative effect on potential stranded cost recovery, given PECO’s'sales
projections for the relevant period? Provide the documents in PECO’s possession and/or
control which address this question.

Enron VIII-23 Answer;

(a) The reconciliation is not eliminated. Any value or risk associated with reconciliation has
been reflected in the settlement rate structures.

(b) Refer to the response to Enron 3-1(b).

Responsible Witness: T. P. Hill, Jr.
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Interrogatory Enron VIII-24

Enron VIII-24 Question:

Please provide a comparison for each rate class for each year between the present rates and
rate modifications (both guaranteed savings and energy credits) offered in the:

{a) pilot as PECO muost recently proposed it;
(b) pilot as approved in the Commission’s August 29 order (per PUC meeting of August 21);
() in the Partial Settlement.

Enron VIII-24 Answer:
{(a, b and ¢) The rate structures proposed and the years covered in present rates, in the pilot
program and during the settlement period are different. However, the energy and capacity

prices used in the settlement are fully consistent with the levels contained in the
Commission’s pilot order.

Responsible Witness: T. P. Hill, Jr.
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Interrogatory Enron VIII-27

Enron VIII-27 Question:

Please provide a replacement for Table A assuming that securitization is barred according to
the provisions of paragraph 10.

Enron VII[I-27 Answer:

Please refer to Enron VIII-15.

Responsible Witness: T. P. Hill, Jr.
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Interrogatory Enron VIII-40
Enron VIII-40 Question:

For 1999, and for each major customer class (Rate "R," GS and HT) provide PECO’s
projection of the total delivered price of power, including all associated charges including but
not limited to the projected wholesale cost of power, line losses, capacity charges, GRT load
factor adjustments and ancillary charges. Also, provide a breakdown of each item included
within the calculation of the total delivered price of power and identify the specific cost or
price associated with that item.

Enron VIII-40 Answer:
The prices of retail power contained in the Settlement are negotiated figures based on the

compromise agreed to by the signatories. PECO notes, also, that the “total delivered price of
power” will be a function of the market.

Responsible Witness: T. P. Hill, Jr.
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Enron VIII-4! Question:

Identify and then produce every document, or provide a narrative description of any
agreements or understandings, including informal or tentative understandings, between or
among PECOQO and any of the signatories to the Partial Settlement Agreement agreed to,
arrived at or made in connection with the Partial Settlement Agreement or during
negotiations thereof, but which agreements or understandings are not contained in the Partial
Settlement Agreement.

Enron VIII-41 Answer:
The Company does have private agreements with some of the signatorics but they are

confidential and not contained in the Partial Settlement nor is the Company seeking
Commission approval of them.

Responsible Witness: T. P. Hill, Jr.
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Enron VIII-42 Question:

Identify and then produce every document, or provide a narrative description of any
agreement or understanding, including any informal or tentative understanding, between or
among PECO and any signatories to the Partial Settlement Agreement whereby PECO agrees
to provide funds or other contributions for "community development,” "economic
development," "legal fees" or for any other purpose, to any person or entity, including any
signatory to the Partial Settlement or any person or entity designated by such a signatory,
which agreement or understanding was arrived at or made in connection with the Partial
Scttlement Agreement or during negotiations thereof, but which agreements or
understandings are not contained in the Partial Settlement Agrecment.

Enron VIiI-42 Answer:
The Company does have private agreements with some of the signatories but they are

confidential and not contained in the Partial Settlement nor is the Company seeking
Commission approval of them.,

Responsible Witness: T. P. Hill, Jr.
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I hereby certify that I have this day served a true copy of the foregoing

documents upon the participants, listed below, in accordance with the requirements of § 1.54

} . - !
(relating to service by a participant):
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VIA FEDERAL EXPRESS

Paul R. Bonney

Assistant General Counsel
PECO Energy Company
2301 Market Street, 523-1
Philadelphia, PA 19103

VIA FIRST CLASS MAIL

Kenneth L. Mickens, Esquire

Pennsylvania Public Utility Comm.

901 North 7th Street
P.O. Box 3256
Harrisburg, PA 17105-3265

David Kleppinger, Esquire
Derrick Williamson, Esquire
Robert A. Mills, Esquire
McNees, Wallace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Craig A. Doll, Esquire
214 State Street
Harrisburg, PA 17101

Tanya McCloskey, Esquire
Steven K. Steinmetz, Esquire
Office of Consumer Advocate
Strawberry Square, 14th Floor
Harrisburg, PA 17120
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Bernard A. Ryan, Esquire

Karen Oill Moury, Esquire
Assistant Small Business Advocate
Suite 1102 Commerce Building
300 N. 2nd Street

Harrisburg, PA 17101

Linda C. Smith, Esquire

Dilworth, Paxson, Kalish & Kauffman
305 North Front Street, Suite 403
Harrisburg, PA 17101

Walter W. Cohen, Esquire

Andrew J. Giorgione, Esquire

Obermayer, Rebmann, Maxwell & Hippel, LLP
204 State Street

Harrisburg, PA 17101

Terence Fitzpatrick, Esquire
David Desalle, Esquire

Ryan, Russell, Ogden & Seltzer
800 North Third Street, Suite 101
Harrisburg, PA 17102

Janet Miller, Esquire

Joseph J. Malatesta, Jr., Esquire
Lillian Smith Harris, Esquire
Malatesta Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778

Paul Russell, Esquire

Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, PA 18101

Christopher B. Craig, Esq.

Democratic Committee on Appropriations
Room 545, Main Capitol Bldg.
Harrisburg, PA 17120
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Donald Kaplan, Esquire
Preston, Gates, et al.

Suite 500

1735 New York Ave.,, NW
Washington, DC 20006-4759

Alan Barak, Esquire

Penn Energy Project

Widener University School of Law
3700 Vartan Way

Harrisburg, PA 17110

Roger Clark, Esquire
NESIP 905 Denston Drive
Ambler, PA 19002-3901

John L. Munsch, Esquire
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601

Bruce A. Connell, Esquire
DuPont Power Marketing, Inc.
Legal Department

600 N. Dairy Ashford, ML-1034
Houston, TX 77079

David M. Wise
WiseEnergy

615 Summitt Avenue
Maplewood, NJ 07040

Joel D. Newton, Esquire

Verner, Liipfert, Bernhard, McPherson & Hand
901 15th Street, N.W_, #700

Washington, DC 20005-2301

Michael G. Banta, Esquire
Indianapolis Power & Light
One Monument Circle
Indianapolis, Indiana 46204



Steven P. Hershey, Esquire
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Audry Van Dyke, Assoc. Counsel (Litigation)
Naval Facilities Engineering Command
Washington Navy Yard,

Building 218, Room 200

901 M. Street, SE

Washington, DC 20374-5018

Usher Fogel

Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207

Joseph A. Dworetzky, Esquire

John P. Lavell, Jr., Esquire
Hangley Aronchick Setgal & Pudlin
One Logan Square, 12th Floor
Philadelphia, PA 19103

Gordon J. Smith, Esquire

John & Hengerer

1200 17th Street, N'W., Suite 600
Washington, DC 20036-3006

John R. Orr, Esquire

Duke Energy Trading and Marketing, LLC
One Westchase Center, Suite 650

10777 Westheimer

Houston, TX 77042

M@Q@JM

Daniel Clearfield, Esq.

Dated: September 17, 1997
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EDMOND J. GHISU
ALICE E. HARVEY
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FOLDER

E-mail Address:

DOCKETED

September 17, 1997
P JLAEY ]

James J. McNulty, Prothonotary
Pennsylvania Public Utility Commission
Room B-20, North Office Building

= w2 -
P.O. Box 3265 5 il ‘J
Harrisburg, PA 17105-3265 S
el
:‘.’.Er_‘ - .n"..
Re: PA PUC v. PECO Energy Company G = ,ﬁ-’a
Docket No. R-00973953 o P o

p, -

Dear Mr. McNulty: =

The undersigned represent New Energy Ventures, Enron Power
Marketing, Inc and Connectiv Energy, intervenors and active parties in the above
proceedings. i

We received yesterday a copy of a Petition (the “Petition”) filed by
PECO Energy and various other parties requesting the Commission's expedited

approval of a procedure for considering a partial settlement agreement (the “Partial
Settlement”) filed in PECO's restructuring case. The Petition requests the

Commission to approve the elimination of a recommended decision by the
Administrative Law Judges. Please accept this letter in response to the Petition

The cover letter that accompanies the Petition states that “all active
parties have been advised of the Petition and have no objection
statement is true with respect to the relief requested by the Petition, we do not agree

with certain of the statements made within the Petition in support of that relief. We
did not see a draft of the Petition before it was filed and, given the potential

" While this

i

(215) 496- 70, 4

jdworetzkv@ianglev.com



James J. McNulty, Prothonotary
September 17, 1997
Page 2

significance of the issue, we did not think that we could let the language pass without
comment.

Our fundamental concern relates to Paragraph 3, where the Petition
suggests, somewhat peremptorily, that the Commission's only options with respect to
the Partial Settlement are to approve or disapprove the settlement. The Petition
makes this suggestion because the Partial Settlement contains a provision to the
effect that the parties regard the settlement as a package and, if it is not approved in
whole, the Partial Settlement is of no force or effect.

Despite the Petition's language, however, it is beyond question that the
Commission has the authority, in its discretion, to modify the Partial Settlement, and
the parties cannot circumscribe that authority by their private agreement. See, e.g.,
Dugquesne Light Co. v. Pennsylvania Public Utility Comm'n, 96 Pa. Cmwlth. 398,
507 A.2d 1274 (1986) (court upheld the Commission's approval of a stipulation
submitted by the parties which modified certain aspects of the proposed market price
capping methodology); Glenside Suburban Radio Cab, Inc v. Pennsylvania P.U.C., 49
Commwlth. 523, 411 A.2d 874 (1980) (the Commission "is not bound by
stipulations or restrictive amendments submitted by parties before it"). The Glenside
Court noted that the power to impose just and reasonable conditions in such an
order implies the power to reject conditions, even if imposed by agreement of the
parties, that are deemed to be unjust and unreasonable. Id. at 526, 411 A.2d at 876.

We do not express any view at this time as to what options would be
available to the parties in the event that the Commission determined to modify the
Partial Settlement. This is clearly a much different question than the issue of the
Commission's power to modify the settlement and, in our view, depends very much
on the nature of the modification and the terms of the related Commission's order.
(We note, for example, that in the recent Pilots proceeding, two utilities elected to
withdraw from the Settlement Agreement after it was modified by the Commission.
One of those parties has elected to proceed by way of appeal but has not sought to
stay the implementation of the Pilot program.) We do not need to resolve that issue
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at this time, however, it is simply inaccurate to suggest, as the Petition does, that the
Commission's jurisdiction is limited to approving or disapproving the settlement.

Counsel for New Energy Ventures

S
Daniel Clearfleld

Counsel for Enron Power Marketing, Inc.

c%moﬁ _ Méﬁ )

Counsel for Conectiv Energy

JAD:kbs

cc:  Certificate of Service
John M. Quain, Chairman (Via Hand)
Robert K. Bloom, Vice Chairman (Via Hand)
John Hanger, Commissioner (Via Hand)
David W. Rolka, Commissioner (Via Hand)
Nora Mead Brownell, Commissioner {Via Hand)
Marlane R. Chestnut, ALJ (Via Hand)
Charles E. Rainey, Jr., ALJ] (Via Hand)




CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing
document upon the participants, listed below, in accordance with the requirements of

§ 1.54 (relating to service by a participant):

Paul R. Bonney, Esquire
Assistant General Counsel
PECO Energy Company
2301 Market Street
§-23-1

Philadelphia, PA 19103

Kenneth Mickens, Esquire

PA Public Utility Commission
901 North 7th Street

P.O. Box 3256

Harrisburg, PA 17105-3265

Tanya McCloskey, Esquire
Steven K. Steinmetz, Esquire
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

Bernard A. Ryan, Esquire
Karen Oill Moury, Esquire
Small Business Advocate

300 N. 2nd Street, Suite 1102
Harrisburg, PA 17101

David Kleppinger, Esquire
Derrick P. Williamson, Esquire
McNees, Wallace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Terrence Fitzpatrick, Esquire
David DeSalle, Esquire
Ryan, Russell, Ogden & Seltzer

800 North Third Street, Suite 101

Harrisburg, PA 17102

Paul Russell, Esquire

Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, Pa 18101

Steven P. Hershey, Esquire
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Roger Clark, Esquire
Environmentalists

905 Denston Drive
Ambler, PA 19002-3901

Janet Miller, Esquire

Joseph J. Malatesta, Jr., Esquire
Lillian Smith Harris, Esquire
Malatesta, Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778

Christopher B. Craig, Esquire
Senator Vincent J. Fumo

Room 545 Main Capitol Building
Harrisburg, PA 17120

Donald A. Kaplan, Esquire
Pennsylvania Power & Light
Suite 500

1735 New York Avenue NW
Washington, DC 20006-4759




o e

Walter W. Cohen, Esquire Gordon Smith, Esquire

Andrew J. Giorgione, Esquire John & Hengerer
Obermayer, Rebmann, Maxwell & 1200 17th Street, N.W. Suite 600
Hippel, LLP Washington, DC 20036-3006
204 State Street
Harrisburg, PA 17101 Alan J. Barak, Esquire
Attorney for Environmentalists
Linda C. Smith, Esquire Widener University Law School
Dilworth, Paxson, Kalish & Kauffman 3700 Vartan Way
305 N. Front Street Harrisburg, PA 17110
Suite 403
Harrisburg, PA 17101-1236 Joel D. Newton, Esquire
Verner Lipfert Bernhard McPherson &
Audrey Van Dyke, Esquire Hand
Naval Facilities Engineering command 901 15th Street, N.W.
Washington Navy Yard, Bldg. 218 Washington, DC 20005-2301
Room 200
901 M Street, S.E. Michael G. Banta, Esquire
Washington, DC 20374-5018 Indianapolis Power & Light Company
One Monument Circle
Usher Fogel, Esquire Indianapolis, IN 46206-1595
Pennsylvania Petroleum Association
Roland, Fogel, Koblenz & Carr, L.L.P. John L. Munsch, Esquire
I Columbia Place Allegheny Power
Albany, NY 12207 800 Cabin Hill Drive

Greensburg, PA 15601

Date: September 17, 1997

-
=2 Vs
=03 oz
o o g .
= m ] E
L TD e
o —_— e o
Sy oo W
e r—n
- C = ™
U:‘ t: 3 b "':lu
3
= i
- Ny
= r
m



