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INTRODUCTION 

On A p r i l 1, 1997, PECO Energy Company ("PECO" or "Company") f i l e d i t s 

R e s t r u c t u r i n g Plan pursuant t o the E l e c t r i c i t y Generation Customer Choice and 

Competition Act, 66 Pa.C.S. §§2801-2813 (the "Competition Act" or " A c t " ) . As 

modified during t h i s proceeding, PECO p r o j e c t s t h a t i t s stranded costs w i l l 

amount t o approximately $7.4 b i l l i o n . 

The O f f i c e of Small Business Advocate ("OSBA") f i l e d a Notice of 

In t e r v e n t i o n on A p r i l 14, 1997 and a c t i v e l y p a r t i c i p a t e d i n t h i s proceeding. I n 

accordance w i t h the procedural schedule, the OSBA submitted the D i r e c t Testimony 

and Rebuttal Testimony and Ex h i b i t s of Brian Kalcic. These p r e - f i l e d documents 

were admitted i n t o the record by s t i p u l a t i o n during the e v i d e n t i a r y hearing on 

October 16, 1997. 

By t h i s Main B r i e f , the OSBA supports the J o i n t P e t i t i o n f o r P a r t i a l 

Settlement t h a t was f i l e d w i t h the Commission on August 27, 1997 and responds t o 

some s p e c i f i c c r i t i c i s m s of t h a t P a r t i a l Settlement r a i s e d by the Pennsylvania 

E l e c t r i c Competition C o a l i t i o n ("PECC"). A d d i t i o n a l l y , the OSBA's Main B r i e f 

h i g h l i g h t s our major concerns about the "Enron Choice Plan" f i l e d on October 7, 

1997 . 



S.UMMARY_QF_ARGIJMENT 

The c r i t i c a l issue now before the Commission i s whether the J o i n t P e t i t i o n 

f o r P a r t i a l Settlement submitted by several a c t i v e p a r t i e s , i n c l u d i n g the O f f i c e 

of Small Business Advocate, i s i n the p u b l i c i n t e r e s t and should be approved. 

I n our view, the Commission should have no d i f f i c u l t y a r r i v i n g a t the proper 

determination of t h i s question. Simply s t a t e d , approval of the J o i n t P e t i t i o n 

would accomplish the express objectives of the Competition Act. I n p a r t i c u l a r , 

the P a r t i a l Settlement provides f o r movement toward r e t a i l choice i n the 

e l e c t r i c i t y generation market while r e s o l v i n g many complex t r a n s i t i o n a l issues 

i n a manner t h a t balances the i n t e r e s t s of various diverse p a r t i e s , i n c l u d i n g 

customers and the e l e c t r i c u t i l i t y . Accordingly, adoption of the P a r t i a l 

Settlement would be i n the p u b l i c i n t e r e s t . 

Further, the OSBA i s s a t i s f i e d that the P a r t i a l Settlement would adequately 

p r o t e c t the i n t e r e s t s of small businesses during the t r a n s i t i o n t o a competitive 

generation market. S p e c i f i c a l l y , implementation of the provisions of the P a r t i a l 

Settlement would enable PECO's small business consumers t o begin almost 

immediately t o r e a l i z e many s i g n i f i c a n t b e n e f i t s envisioned d u r i n g the passage 

of the Competition Act. 

While some favorable aspects of the P a r t i a l Settlement could have been 

achieved through f u l l l i t i g a t i o n of t h i s case, such as a r e d u c t i o n i n the l e v e l 

of estimated stranded costs, many other important features go w e l l beyond the 

s t a t u t o r y mandate and would be possible only through approval of the J o i n t 

P e t i t i o n . For instance, absent approval of the J o i n t P e t i t i o n , PECO would have 

no o b l i g a t i o n t o provide r a t e reductions p r i o r t o the onset of r e t a i l choice or 

t o guarantee t h a t s u b s t a n t i a l r a t e r e l i e f continue i n t o the next decade. Nor 

would PECO be re q u i r e d t o freeze transmission and d i s t r i b u t i o n r a t e s a t t h e i r 

current l e v e l s f o r several years. Moreover, by pro v i d i n g an op p o r t u n i t y f o r a l l 

of PECO's customers to ob t a i n d i r e c t access e a r l i e r than required by the s t a t u t e , 



the P a r t i a l Settlement i s p a r t i c u l a r l y beneficial to small business customers. 

This acceleration w i l l ensure that small businesses have a f a i r opportunity to 

choose t h e i r e l e c t r i c i t y generation supplier at the onset of r e t a i l choice. 

By contrast/ the proposal Enron submitted i n October (and l a t e r 

substantially revised just prior to the f i n a l hearings) that has come to be known 

as the Enron Choice Plan i s , i n essence, an e f f o r t by Enron to supplant PECO as 

the " e l e c t r i c company" i n Southeastern Pennsylvania during the period of 

tr a n s i t i o n from regulation to competition for those PECO customers who can not 

or do not choose an alternate supplier of e l e c t r i c i t y . There are a multitude of 

public policy and legal flaws i n the Enron Choice Plan that warrant the dismissal 

of Enron's p e t i t i o n by the Commission. Beyond those sound reasons for rejecting 

the Enron choice Plan, the Commission should recognize that Enron's grand scheme 

w i l l not work because i t depends on PECO's voluntary agreement to several 

proposals that PECO can not and w i l l not accept. 

The Office of Small Business Advocate strongly endorses the adoption of the 

Joint P e t i t i o n for P a r t i a l Settlement. Through i t s various provisions, the 

Pa r t i a l Settlement delivers a package to the Commission that not only f u l f i l l s 

the stated objectives of the Competition Act, but also enhances the inherent 

benefits of competition that were envisioned by that law and expedites the 

delivery of those benefits to PECO's e l e c t r i c consumers. 



ARGUMENT 

I . Overview of Key Provisions of Competition Act 

By Act 138 of 1996, known as the E l e c t r i c i t y Generation Customer Choice and 

Competition Act ("Competition Act" or "Act"), the Pennsylvania General Assembly 

added Chapter 2 8 t o the Public U t i l i t y Code. 66 Pa.C.S. §§2 801-2813. I n 

promulgating t h i s l e g i s l a t i o n , the General Assembly declared t h a t " [ t ] h i s 

Commonwealth must begin the t r a n s i t i o n from r e g u l a t i o n t o greater_c.o.mp_e.tJ.tj.Qn i n 

the e l e c t r i c i t y generation market t o b e n e f i t a l l classes of customers and t o 

pr o t e c t t h i s Commonwealth's a b i l i t y t o compete i n the n a t i o n a l and i n t e r n a t i o n a l 

marketplace f o r i n d u s t r y and jobs." 66 Pa.C.S. §2802(7} (Emphasis s u p p l i e d ) . 

The l e g i s l a t u r e also stressed the importance of r e s o l v i n g the many t r a n s i t i o n a l 

issues i n a manner t h a t i s " f a i r t o customers, e l e c t r i c u t i l i t i e s , investors,, 

employees of e l e c t r i c u t i l i t i e s , l o c a l communities, n o n u t i l i t y generators of 

e l e c t r i c i t y and other a f f e c t e d p a r t i e s . " 66 Pa.C.S. §2802(7) and (8). 

Through t h i s amendment t o the Public U t i l i t y Code, the l e g i s l a t u r e 

e s t a b l i s h e d some basic standards and procedures designed t o provide f o r d i r e c t 

access by r e t a i l customers t o the competitive market f o r the generation of 

e l e c t r i c i t y , while maintaining the safety and r e l i a b i l i t y of the e l e c t r i c system 

f o r a l l p a r t i e s . 66 Pa.C.S. §2804. Further, recognizing t h a t e l e c t r i c u t i l i t i e s 

have i n c u r r e d c e r t a i n costs as a r e s u l t of long-term investments i n generation 

f a c i l i t i e s and long-term power supply agreements which "may not be recoverable 

i n a competitive market," the l e g i s l a t u r e empowered the Commission t o determine 

the l e v e l of each u t i l i t y ' s stranded costs and t o provide a mechanism f o r the 

e l e c t r i c u t i l i t y t o recover a j u s t and reasonable amount of those costs. 66 

Pa.C.S. §2802 (15) . 

The stranded cost recovery mechanism created by Chapter 2 8 i s the 

Competitive T r a n s i t i o n Charge ("CTC"). Although Section 2808(b) authorizes the 

c o l l e c t i o n of the CTC from transmission and d i s t r i b u t i o n customers through 



December 31, 2005, the Competition Act a f f o r d s e l e c t r i c u t i l i t i e s and the 

Commission an o p p o r t u n i t y t o extend t h i s recovery p e r i o d . 

During the p e r i o d while e l e c t r i c u t i l i t i e s are recovering stranded costs 

through the i m p o s i t i o n of a CTC, ratepayers enjoy c e r t a i n p r o t e c t i o n s under the 

Competition Act. S p e c i f i c a l l y , i f e i t h e r an e l e c t r i c d i s t r i b u t i o n u t i l i t y i s 

s t i l l c o l l e c t i n g a CTC or some of i t s customers s t i l l lack d i r e c t access, i t may 

not increase i t s transmission and d i s t r i b u t i o n charges f o r any of i t s customers, 

whether they purchase generation from the e l e c t r i c d i s t r i b u t i o n u t i l i t y or an 

a l t e r n a t i v e generation su p p l i e r , p r i o r t o June 30, 2001, f i f t y - f o u r months a f t e r 

the e f f e c t i v e date of the Act. 66 Pa.C.S. §2804(4) ( I ) . Further, as long as an 

e l e c t r i c d i s t r i b u t i o n u t i l i t y i s recovering stranded costs through a CTC or some 

of i t s customers are i n e l i g i b l e f o r d i r e c t access, i t i s precluded from 

i n c r e a s i n g the generation rates above 1996 l e v e l s f o r any of i t s customers who 

continue t o purchase generation from the u t i l i t y , p r i o r t o December 31, 2005, 

nine years a f t e r the e f f e c t i v e date of the Act. 66 Pa.C.S. §2804 (4') ( i i ) . 

A f i n a l p r o v i s i o n of the Act t h a t i s p a r t i c u l a r l y important t o small 

business customers i s Section 2806, which provides f o r the implementation of 

d i r e c t access through a three-year phase-in period beginning on January 1, 1999. 

Under t h i s section, o n e - t h i r d of the peak load of each customer class must have 

the o p p o r t u n i t y f o r d i r e c t access as of January 1, 1999, while t w o - t h i r d s of the 

peak load i s e l i g i b l e f o r d i r e c t access as of January 1, 2000. A l l customers of 

e l e c t r i c d i s t r i b u t i o n companies w i l l have d i r e c t access t o a competitive 

generation .supply by January 1, 2001. 66 Pa.C.S.§2806(b). 

Although the Competition Act suggests t h a t customers be selected on a 

" f i r s t - c o m e - f i r s t - s e r v e d basis" t o a t t a i n d i r e c t access during the f i r s t two 

years, i t gives the Commission d i s c r e t i o n t o choose a d i f f e r e n t approach. I n 

doing so, t h i s s t a t u t o r y p r o v i s i o n e x p l i c i t l y recognizes the need t o examine 



other phase-in methods so as "t o prevent competitive disadvantages among 

s i m i l a r l y s i t u a t e d customers w i t h i n a customer class." 66 Pa.C.S. §2806{b)(4). 

I I . PECO's Stranded Cost Calculations 

Through the testimony of Thomas P. H i l l , J r ., Vice President and C o n t r o l l e r 

of PECO, the Company presented i t s c a l c u l a t i o n - o f stranded costs, segregated i n t o 

f o u r categories: generation p l a n t s , generation-related r e g u l a t o r y assets, nuclear 

decommissioning costs and other t r a n s i t i o n costs. According t o Mr. H i l l ' s 

testimony, PECO's o r i g i n a l estimate of i t s t o t a l stranded costs, a f t e r 

m i t i g a t i o n , amounted t o approximately $6.8 b i l l i o n on a net present value basis. 

PECO Stmt. No. 1 at 9-10. Subsequently, as a r e s u l t of updating f u e l p r i c e 

forecasts and making changes suggested by various intervenors i n t h i s proceeding, 

PECO increased i t s stranded cost p r o j e c t i o n t o roughly $7,461 b i l l i o n . PECO 

Stmt. No. 1-R at 20-22; PECO Stmt. No. 4-R at 12-15; PECO Stmt. No. 6-R a t 2-4. 

Explaining PECO's method f o r determining i t s net stranded costs, f o l l o w i n g 

m i t i g a t i o n , Mr. H i l l noted t h a t the process involved two computations. F i r s t , 

PECO q u a n t i f i e d i t s net e l e c t r i c g e n e r a t i o n - r e l a t e d costs, as estimated a t 

December 31, 1998. Second, PECO c a l c u l a t e d the market value of i t s investment 

i n e l e c t r i c generating p l a n t s and f a c i l i t i e s , as expressed i n present value terms 

as of t h a t same date. PECO Stmt. No. 1 at 9. 

To estimate "the market p r i c e which PECO's f a c i l i t i e s would l i k e l y command 

i n a competitive market," the Company r e l i e d on market p r i c e p r o j e c t i o n s derived 

from three d i f f e r e n t v a l u a t i o n analyses. As explained by John F. Bustard, Senior 

Engineer i n the Bulk Power Enterprises Group of PECO, one study was performed by 

EDS U t i l i t i e s D i v i s i o n ("EDS"), the second analysis was conducted by W i l l i a m H. 

Hieronymus on behalf of Putnam, Hayes & B a r t l e t t , Inc. ("PHB") and the t h i r d 

market value estimate was prepared by ICF Resources Inc. ("ICF"). PECO Stmt. No. 

4 a t 4. O r i g i n a l l y , those analyses p r o j e c t e d t h a t the f u t u r e market value of 



PECO's generating f a c i l i t i e s would be $3.65 b i l l i o n (EDS),1 $3.488 b i l l i o n 

(ICF), 2 and $2,863 b i l l i o n (PHB).3 

U t i l i z i n g the PHB market value estimate to develop i t s stranded cost claim, 

PECO subtracted $2,863 b i l l i o n from i t s depreciated investment i n generation 

plant of $6,668 b i l l i o n to arrive at anticipated stranded generation plant costs 

i n the amount of $3,825 b i l l i o n . PECO Stmt. No. 1 at 14. When that figure was 

combined with the other categories of PECO's stranded costs, i t s o r i g i n a l 

stranded cost calculation was $6.8 b i l l i o n . PECO Stmt. No. 1 at 15. 

During the rebuttal phase of the proceeding, PECO presented i t s updated 

stranded cost projection, with Mr. H i l l explaining that i t was necessary to 

correct certain errors i n the i n i t i a l studies, to r e f l e c t more current data, and 

to f a c i l i t a t e a comparison of the various market valuation figures that had been 

submitted by PECO and other parties. PECO Stmt. No. 1-R at 20. According to the 

updated PECO exhibits, the revised EDS4 market valuation i s $2,777 b i l l i o n , while 

the modified ICF5 and PHB6 studies produce market value estimates of $2,657 

b i l l i o n and $2,303 b i l l i o n , respectively. Further, i f those models incorporate 

fuel price forecasts reported by the Energy Information Administration, i n l i e u 

of the figures produced by DRI/McGraw-Hill World Energy Service, they produce 

PECO E x h i b i t TPH-3. 

PECO E x h i b i t TPH-4. 

PECO E x h i b i t TPH-5 . 

PECO E x h i b i t TPH-19 

PECO E x h i b i t TPH-20. 

PECO E x h i b i t TPH-21. 



market valuations of $2.122 b i l l i o n (EDS),7 $2.274 b i l l i o n (ICF) ,8 and $1.865 

b i l l i o n (PHB) .9 See PECO Stmt. No. 1-R at 20-21. 

Subtraction of the revised PHB market value estimate of $2,3 03 b i l l i o n from 

the figure of $6,688 b i l l i o n , which represents PECO's depreciated investment-in 

generation plant, produces stranded generation plant for PECO of $4.5 b i l l i o n , 

compared to the o r i g i n a l estimate of $3,825 b i l l i o n . Although the incorporation 

of t h i s lower market value estimate and other minor adjustments produces a t o t a l 

stranded cost figure of roughly $7.46 b i l l i o n , PECO did not seek to upwardly 

adjust i t s stranded cost claim i n this proceeding. Rather, as Mr. H i l l 

explained, PECO simply provided t h i s information to demonstrate the conservative 

nature of i t s $6.8 b i l l i o n stranded cost claim. PECO Stmt. No. 1-R at 21. 

I I I . Joint Petition for Partial Settlement 

A. Overall objectives and priorities of Competition Act 

In determining the acceptability of the terms contained i n the Joint 

Petition for P a r t i a l Settlement, i t i s important that the Commission consider the 

overall objectives of the Competition Act and the p r i o r i t i e s established by that 

statute. In pa r t i c u l a r , through passage of the Competition Act, the General 

Assembly recognized the need to develop a mechanism that would enable e l e c t r i c 

u t i l i t y r e t a i l customers to choose t h e i r e l e c t r i c i t y generation suppliers. 

Hoping that competition i n t h i s market would eventually result i n savings i n 

e l e c t r i c i t y costs by Pennsylvania's residents and businesses, the legisla t u r e 

established a legal and procedural framework that would set t h i s t r a n s i t i o n i n 

motion". 

PECO E x h i b i t TPH-22 

PECO E x h i b i t TPH-23 

PECO E x h i b i t TPH-24 



C l e a r l y , the l e g i s l a t u r e envisioned t h a t the movement t o r e t a i l choice 

would r e q u i r e d i l i g e n t and time-consuming e f f o r t s on the p a r t of a l l a f f e c t e d 

e n t i t i e s . S p e c i f i c a l l y , through the p r o v i s i o n of a lengthy timetable over which 

stranded cost recovery should occur, the Competition Act contemplated t h a t 

competition i n the e l e c t r i c i t y generation market would develop over the span of 

several years. Further, by the c r e a t i o n of a phase-in process d u r i n g which 

customers would become e l i g i b l e f o r r e t a i l choice, the l e g i s l a t u r e recognized 

t h a t the p o t e n t i a l b e n e f i t s f l o w i n g t o customers from competition i n the 

e l e c t r i c i t y generation market would occur i n a gradual manner. Over a l l , a review 

of the key p r o v i s i o n s of the Competition Act reveals a l e g i s l a t i v e i n t e n t t o 

provide e l e c t r i c consumers w i t h a ve h i c l e t h a t would lead t o an open competitive 

generation market, recognizing t h a t the development of t h a t market would take a 

p e r i o d of time. See g e n e r a l l y 66 Pa.C.S. §§2802, 2804, 2806 and 2808. 

Another theme t h a t transcends the Competition Act i s t h a t along the path 

toward f u l l c ompetition, the i n t e r e s t s of e l e c t r i c u t i l i t y customers should 

p r e v a i l over a l l other considerations. See g e n e r a l l y 66 Pa.C.S. §§2802, 2804 

and 2807. For example, a f t e r expressly d e c l a r i n g the need t o begin the 

t r a n s i t i o n from r e g u l a t i o n t o greater competition i n the e l e c t r i c i t y market t o 

b e n e f i t a l l classes of customers, the General Assembly l i s t e d the a f f e c t e d 

p a r t i e s who must be t r e a t e d f a i r l y during the t r a n s i t i o n a l process, p l a c i n g 

"customers" at the top of the l i s t . 66 Pa.C.S. §2802(8). The l e g i s l a t u r e also 

emphasized the importance of ensuring t h a t r e l i a b l e e l e c t r i c service i s a v a i l a b l e 

t o a l l customers on reasonable terms and conditions and t h a t e l e c t r i c u t i l i t i e s 

provide h i g h - q u a l i t y customer service. 66 Pa.C.S. §2802(9) and (12). 

B. Fulfillment by the Joint Petition of the General Objectives and 
P r i o r i t i e s Established by the Competition Act 

Based upon the general o b j e c t i v e s and p r i o r i t i e s e s t a b l i s h e d by the 

Competition Act, the Commission should review the J o i n t P e t i t i o n f o r P a r t i a l 



Settlement t o determine whether i t would provide an e f f e c t i v e mechanism enabling-

the t r a n s i t i o n from r e g u l a t i o n t o greater competition i n the e l e c t r i c i t y 

generation market t o begin. A d d i t i o n a l l y , the Commission should consider whether 

the Joint- P e t i t i o n establishes a process for:*ensuring • t h a t customers' .inte r e s t s 

are paramount during t h i s t r a n s i t i o n . 

The OSBA submits t h a t through a c a r e f u l balancing of the i n t e r e s t s of 

customers w i t h those of PECO and other a f f e c t e d p a r t i e s , the J o i n t P e t i t i o n f o r 

P a r t i a l Settlement s u c c e s s f u l l y develops a workable framework i n which those 

primary o b j e c t i v e s of the Competition Act would be f u l f i l l e d . I m p o r t a n t l y , the 

J o i n t P e t i t i o n accomplishes those goals, while also s i g n i f i c a n t l y enhancing the 

b e n e f i t s of e l e c t r i c generation, competition, .that the l e g i s l a t u r e a n t i c i p a t e d . . 

Moreover, the P a r t i a l Settlement s u b s t a n t i a l l y expedites the time frame over 

which those b e n e f i t s are d e l i v e r e d t o customers. 

Providing a succinct summary of the key p r o v i s i o n s of the P a r t i a l 

Settlement, Mr. H i l l t e s t i f i e d as f o l l o w s : 

[T] he proposed P a r t i a l Settlement provides t h a t (1) customers w i l l receive 
s i g n i f i c a n t r a t e reductions ,* (2) the advent of customer choice and 
com p e t i t i o n w i l l be accelerated; (3) u n i v e r s a l service coverage w i l l be 
s u b s t a n t i a l l y expanded; (4) statewide consumer 'education i n i t i a t i v e s w i l l 
be•augmented; (5) PECO's f i n a n c i a l i n t e g r i t y w i l l be preserved; (6) the 
funding of nuclear decommissioning w i l l be assured; (7) the s e c u r i t i z a t i o n 
of stranded assets w i l l be f a c i l i t a t e d ; (8) s u b s t a n t i a l l i t i g a t i o n and 
associated costs w i l l be avoided; and (9) a cloud over the E l e c t r i c 
Competition Act w i l l be reduced. 

PECO Stmt. No. 1-SR at 3. I n a d d i t i o n t o t h i s comprehensive d e l i n e a t i o n of the 

basic elements of the P a r t i a l Settlement, Mr. H i l l h i g h l i g h t e d the "e x t r a -

s t a t u t o r y concessions on PECO's p a r t which w i l l f u r t h e r enhance the t r a n s i t i o n 

t o competition, i n c l u d i n g : (1) a 10% ra t e reduction which w i l l become e f f e c t i v e 

f o u r months p r i o r t o the advent of r e t a i l competition i n Pennsylvania; (2) the 

a c c e l e r a t i o n , by a year, of the dates on which t w o - t h i r d s of PECO's customers 

would otherwise be e n t i t l e d t o shop f o r generation; and (3) the extension, by an 
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additional t h i r t y months, of the cap on PECO's transmission and d i s t r i b u t i o n 

rates." PECO Stmt. No. 1-SR at 3-4. 

Stressing the importance of these concessions, Mr. H i l l observed that 

"PECO's customers are guaranteed substantial r a t e . r e l i e f while,, at the same time, 

are provided the opportunity to achieve greater savings depending on competitive 

market conditions." PECO Stmt. No. 1-SR at 4. As Mr. H i l l explained, " [ i ] f the 

market price for capacity and energy clears at levels below those set f o r t h i n 

Table A to the Joint Peti t i o n , customers w i l l be free to ava i l themselves of 

those lower prices." PECO Stmt. No. 1-SR at 4. By contrast, i f "market prices 

escalate beyond current expectations, customers w i l l be shielded from such 

increases through the end of the year 2008 by v i r t u e of the agreed upon 

generation rate caps." I d . Summarizing, Mr. H i l l observed that " [ t ] h i s 

combinat ion of rate r e l i e f , rate protection and freedom to shop assures that 

customers w i l l derive s i g n i f i c a n t benefits irrespective of how competitive 

markets evolve." I d . 

In testimony submitted by the Philadelphia Area I n d u s t r i a l Energy Users 

Group, Stephen J. Baron likewise stressed the value conferred on customers by the 

Joint Petition for P a r t i a l Settlement. Highlighting many of the same aspects of 

the P a r t i a l Settlement, Mr. Baron t e s t i f i e d that the interests of consumers and 

the value to them of having the Joint P e t i t i o n approved "should be the primary 

consideration of the Commission i n evaluating the reasonableness of the proposed 

settlement." PAIEUG Stmt. No. 1SS at 2. Providing testimony on behalf of State 

Senator Vincent J. Fumo and CEPA et a l . , 1 0 Richard H. Silkman also outlined the 

important consumer benefits incorporated i n the P a r t i a l Settlement. Following 

a detailed discussion-of each of those provisions, Mr. Silkman concluded that the 

Pa r t i a l Settlement " i s i n the ratepayer's best i n t e r e s t ; i t compares very 

10 
Other parties i n t h i s consumer group are Tenant Action Group, John W. Long, Jr. 

and ACORN. 
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f a v o r a b l y w i t h what has been achieved f o r consumers i n other s t a t e s , e i t h e r 

through l e g i s l a t i o n or negotiated settlements; and i t i s b e t t e r than what would 

have been achieved through continued l i t i g a t i o n of t h i s case." CEPA Stmt. No. 

1 at 18. 

C. Specific Terms of Joint Petition 

1. PECO's agreement to write-off $2 b i l l i o n i n anticipated 
stranded costs 

By the terms of the J o i n t P e t i t i o n f o r P a r t i a l Settlement submitted on 

August 27, 1997, "PECO agrees not t o seek recovery of a t l e a s t $2.0 b i l l i o n of 

i t s t o t a l stranded assets and costs, which s h a l l be t r e a t e d as a disallowance of 

re g u l a t o r y assets i n t h a t amount." J o i n t P e t i t i o n , Paragraph 17. Given PECO/s 

updated stranded cost f i g u r e of $7,461 b i l l i o n , t h i s p r o v i s i o n of the settlement 

agreement a f f o r d s i t an o p p o r t u n i t y t o recover $5,461 b i l l i o n . PECO Stmt. No. 

3-RJ at 8-10; PECO E x h i b i t ABC-13. 

I n c o n j u n c t i o n w i t h t h i s l e v e l of stranded costs, the P a r t i a l Settlement 

e s t a b l i s h e s a mechanism by which PECO can recover t h a t amount. Although the 

t a r i f f sheets s e t t i n g f o r t h the rates f o r each class are contained i n Appendix 

B of the J o i n t P e t i t i o n , Table A on page 8 of the J o i n t P e t i t i o n sets, f o r t h 

system-wide i n f o r m a t i o n , p r o v i d i n g the general parameters of the unbundling 

process t h a t are necessary t o implement i t s terms. 

As shown on Table A, the P a r t i a l Settlement e s t a b l i s h e s the system-wide 

charges f o r transmission, d i s t r i b u t i o n , and generation t h a t would be imposed 

through the end of 2008. Within the generation r a t e cap, the P a r t i a l Settlement 

designates a p o r t i o n t o cover the Competitive T r a n s i t i o n Charge or the I n t a n g i b l e 

T r a n s i t i o n Charge, w i t h the remainder representing an "Energy & Capacity Cap." 

Through these energy and capacity caps, which are based upon PECO's p r o j e c t i o n s 

of f u t u r e market p r i c e s , PECO i s guaranteeing t h a t customers, on average, w i l l 
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not pay more for the market generation component of rates than i s shown for each 

year of the t r a n s i t i o n period. 

PECO's willingness to forego collection of $2 b i l l i o n of i t s claimed 

stranded costs, i n conjunction with the incorporation 'of the specified energy 

and capacity caps, i m p l i c i t l y addresses the key c r i t i c i s m of PECO's Restructuring 

Plan i d e n t i f i e d by the OSBA's expert witness, Brian Kalcic. In pa r t i c u l a r , 

during the l i t i g a t i o n of t h i s proceeding, Mr. Kalcic questioned the v a l i d i t y of 

PECO's stranded cost claim, contending that s e n s i t i v i t y analyses should have been 

performed to establish reasonable bounds on PECO's. market price estimates. OSBA 

Stmt. No. 1 at 4-14. Concerned about the potential for PECO "to have a greater 

potential for upside gain than downside loss i n connection with a given market 

price change," Mr. Kalcic suggested that the Commission consider implementing a 

market value/stranded cost adjustment so as to i m p l i c i t l y share the risks 

associated with the uncertainty of future market price estimates between 

customers and shareholders. OSBA Stmt. No. 1 at 14. 

Under the Partial Settlement, PECO has eff e c t i v e l y consented to a sharing 

of these risks. Specifically, through foregoing the opportunity to c o l l e c t a l l 

of i t s -claimed stranded costs and by acceding to caps on market generation 

prices, PECO has recognized the potential for market prices to rise above i t s 

current projections and has agreed to protect customers from such unexpected 

increases. Under a scenario where market prices ultimately exceed PECO's 

expectations, the $2 b i l l i o n reduction provides a si g n i f i c a n t cushion to ensure 

that customers are treated f a i r l y throughout the t r a n s i t i o n period. Accordingly, 

the OSBA's primary concern about the need to further validate PECO's stranded 

cost claim i s resolved by th i s feature of the P a r t i a l Settlement. 

Further, the OSBA notes that the opportunity for PECO to recover stranded 

costs i n the amount of $5,461 b i l l i o n reflects substantial compromise on the part 

of a l l signatory parties to the Joint Petition. Indeed, a review of the record 
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reveals t h a t compared t o PECO's o r i g i n a l stranded cost c l a im of $6.8 b i l l i o n and 

i t s updated c l a i m of $7.46 b i l l i o n , o ther i n t e rvenor s submit ted s t randed cost 

es t imates o f $3,672 b i l l i o n (PAIEUG), $4,363 b i l l i o n (OCA) and $4,889 b i l l i o n 

(OTS). See PECO E x h i b i t TPH-16. 

While those est imates span a wide range o f p o t e n t i a l s t randed cos t s , the 

f i n a l se t t lement f i g u r e o f $5,461 i s very close to the mid-po in t o f those va r ious 

proposals . For ins tance , on average, the stranded estimates p rov ided by PAIEUG, 

OCA and OTS would approximate $4,308 b i l l i o n . Averaging tha t f i g u r e w i t h PECO's 

o r i g i n a l es t imate o f $6.8 b i l l i o n would produce a stranded cost f i g u r e o f roughly 

$5,554 b i l l i o n . Other averaging exercises produce s i m i l a r r e s u l t s . 1 1 

Although these simple . . a r i thmet ic c a l c u l a t i o n s may be o f somewhat l i m i t e d , 

value because they f a i l t o r e f l e c t the s p e c i f i c bases f o r assumptions u n d e r l y i n g 

each c l a i m , they do serve a u s e f u l purpose. S p e c i f i c a l l y , these i l l u s t r a t i o n s 

support the conclus ion t h a t the l e v e l of stranded cost recovery contemplated by 

the se t t l ement r e f l e c t s a f a i r r e s o l u t i o n o f the p a r t i e s ' w i d e l y d ive r se 

p o s i t i o n s o n . t h i s i s sue . 

O v e r a l l , the OSBA i s s a t i s f i e d t h a t the l e v e l o f s tranded cost recovery 

contemplated by the J o i n t P e t i t i o n , when viewed i n c o n j u n c t i o n w i t h the remaining 

p r o v i s i o n s o f the P a r t i a l Set t lement , i s reasonable and should be approved. 

While a f f o r d i n g PECO an o p p o r t u n i t y t o c o l l e c t near ly 75% of i t s claimed stranded 

cos t s , the P a r t i a l Set t lement a l so recognizes the importance o f PECO's 

shareholders bear ing some o f the r i s k s associated w i t h f u t u r e market p r i c e 

u n c e r t a i n t y . Through s u b s t a n t i a l compromise on the d i f f i c u l t ques t ion o f an 

appropr ia te l e v e l o f stranded cost recovery, and i n exchange f o r o ther s p e c i f i c 

" As a fu r ther example, i f PECO's updated claim of $7,461 b i l l i o n i s averaged with $4,308 
b i l l i o n , the resul t i s $5,885 b i l l i o n . I f each of the three interveners' proposal i s afforded 
equal weight when averaged with PECO's $7,461 b i l l i o n claim, the resul t is $5,096 b i l l i o n . We 
note that the mid-point between $5,885 b i l l i o n and $5,096 b i l l i o n i s $5,491 b i l l i o n , which i s 
extremely close to the set t led amount fo r stranded cost recovery. 
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aspects o f the P a r t i a l Set t lement , PECO and the s i g n a t o r y p a r t i e s have reached 

a f a i r r e s o l u t i o n o f t h i s most content ious i s sue . 

2 . Rate decreases 

A most- s i g n i f i c a n t f e a t u r e o f the J o i n t Pe t i t - ion f o r P a r t i a l Set t lement 

t h a t b e n e f i t s consumers, i n c l u d i n g smal l businesses, i s the 10% r a t e decrease 

s l a t e d f o r September 1998. Through t h i s s u b s t a n t i a l r a t e r e d u c t i o n implemented 

f o u r months p r i o r t o the i n t r o d u c t i o n o f e l e c t r i c c o m p e t i t i o n i n Pennsylvania, 

PECO's customers would immediately begin t o r e a l i z e b e n e f i t s f l o w i n g f rom 

promulgat ion o f the Compet i t ion A c t . 1 2 By ach iev ing t h i s r a t e decrease through 

an across- the-board r educ t ion to a l l b i l l i n g determinants and app ly ing i t t o a l l 

r e t a i l r a t e c l a s s i f i c a t i o n s , . the P a r t i a l . Set t lement ensures that,, a l l customers, 

who are a f f e c t e d by the Competi t ive T r a n s i t i o n Charge would e n j o y t h i s sav ings . 

S p e c i f i c a l l y , a t y p i c a l small business customer w i t h monthly consumption o f 3600 

kWh and 25 kW of demand would r e a l i z e a decrease i n i t s monthly b i l l o f r ough ly 

$76 . 1 3 

Further , under the P a r t i a l Settlement, when PECO f u n c t i o n a l l y unbundles i t s 

r e t a i l e l e c t r i c ra tes on January 1, 1999, t h i s 10% r a t e r e d u c t i o n would be 

preserved and would cont inue i n e f f e c t f o r two more years , through December 31 , 

2000. Beyond t h a t t ime p e r i o d , PECO would guarantee o v e r a l l r a t e s i n 2001 and 

2002 t h a t are 5% and 2%., r e s p e c t i v e l y , lower than rates i n e f f e c t on December 31 , 

1996. See J o i n t P e t i t i o n , Table A, a t page 8. 

While a d d i t i o n a l savings might be a v a i l a b l e t o customers, i n c l u d i n g smal l 

businesses, who begin o b t a i n i n g d i r e c t access t o genera t ion suppl ies on January 

1 1 A l though we recognize t h a t the 10% r e d u c t i o n i s cont ingent upon the removal o f any l e g a l 
impediments t o s e c u r i t i z a t i o n o f a c e r t a i n l e v e l o f assets by PECO, and cou ld be lowered t o a 7% 
r e d u c t i o n i f such impediments e x i s t , the OSBA w i l l r e f e r throughout t h i s Main B r i e f t o the r a t e 
decreases p rov ided by the P a r t i a l Set t lement , assuming f u l f i l l m e n t o f t h i s c o n d i t i o n . 

1 1 T h i s smal l business customer 's cu r r en t monthly b i l l would be $763.74, which can be d e r i v e d 
f rom Rate GS General Serv ice , i n Appendix B. Wi th a 10% r e d u c t i o n , the b i l l would be lowered t o 
$687.37 . 

15 



1, 1999, PECO's assurance of lower rates f o r a l l customers i s a c r i t i c a l 

component of the P a r t i a l Settlement. Further, as shown on Table A of the J o i n t 

P e t i t i o n (page 8), s i g n i f i c a n t savings can be expected f o r customers beyond 2002, 

assuming .the accuracy of the long-term, market, generation p r i c e s i n c o r p o r a t e d .in 

the J o i n t P e t i t i o n . S_e_e J o i n t P e t i t i o n a t pages 8-10. 

As Mr. H i l l observed, t h i s aspect of the proposed P a r t i a l Settlement would 

"provide PECO's customers the l a r g e s t r a t e r e d u c t i o n proposed by any e l e c t r i c 

u t i l i t y i n the n a t i o n i n connection w i t h the t r a n s i t i o n t o r e t a i l c ompetition." 

PECO Stmt. No. 1-RJ at 5. Indeed, Mr. Silkman t e s t i f i e d t h a t based upon h i s 

experience i n other j u r i s d i c t i o n s where r e s t r u c t u r i n g , a c t i v i t i e s are ongoing, 

"consumers. have g e n e r a l l y received.no r e a l r a t e r e l i e f . . " CEPA Stmt. No. 1. at 

4 . 

3. Extension of transmission and distr i b u t i o n rate caps 

Another important p r o v i s i o n of the J o i n t P e t i t i o n i s the extension of the 

transmission and d i s t r i b u t i o n r a t e cap beyond, the p e r i o d r e q u i r e d by the 

Competition Act. While the s t a t u t e precludes increases i n transmission and 

d i s t r i b u t i o n r a t e s before June 30, 2 001, PECO has extended t h i s p r o t e c t i o n t o 

ratepayers u n t i l January 1, 2004. As a r e s u l t of t h i s s t i p u l a t i o n , small 

business customers served by PECO would continue paying the same charges f o r 

transmission and d i s t r i b u t i o n services through 2004 t h a t they were paying when 

the Competition Act was enacted. I n f a c t , Mr. Silkman noted t h a t "PECO's rates 

f o r t ransmission and d i s t r i b u t i o n w i l l be frozen f o r 7 years a t t h e i r 1996 

l e v e l s . " CEPA Stmt. No. 1 at 15. Observing the clear b e n e f i t of t h a t p r o v i s i o n 

t o ratepayers, Mr. Silkman t e s t i f i e d t h a t he knows of "no other s t a t e t h a t has 

imposed t h i s lengthy a stay-out term on any of i t s u t i l i t i e s . " I d . 

4. Extension of generation rate caps 

S i m i l a r l y , PECO has agreed t o extend the generation r a t e cap p r o t e c t i o n s 

a f f o r d e d by the Competition Act, which would have otherwise expired a t the end 
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of 2005. I n p a r t i c u l a r , the P a r t i a l Settlement provides f o r a cap on PECO's 

generation r a t e s f o r an a d d i t i o n a l three years, a t s l i g h t l y higher l e v e l s than 

required by the Act f o r the preceding period. Thus, small business customers are 

assured.'.'.of s t a b i l i t y i n generation rates as . the. e l e c t r i c i n d u s t r y changes t o 

accommodate r e t a i l competition. Mr. Silkman also stressed the importance of t h i s 

three-year extension, commenting t h a t i t "represents a p o t e n t i a l l y valuable 

insurance p o l i c y f o r ratepayers, as i t provides p r o t e c t i o n against s i g n i f i c a n t 

energy p r i c e increases." CEPA Stmt. No. 1 at 15. 

5. No re c o n c i l i a t i o n for sales 

Another consumer p r o t e c t i o n embodied i n the J o i n t P e t i t i o n would s h i e l d 

customers from f u t u r e increases, t o r e f l e c t v a r i a t i o n s i n sales. Through 

e s t a b l i s h i n g f i x e d t o t a l CTC/ITC charges i n Table A of the J o i n t P e t i t i o n , PECO 

has agreed t o forego the r e c o n c i l i a t i o n of i t s stranded cost recovery w i t h i t s 

sales d u r i n g the c o l l e c t i o n period. Instead, PECO w i l l bear the r i s k (and 

l i k e w i s e r e a l i z e any b e n e f i t s ) of changes i n the l e v e l of sales. Although 

Section 2808(f) of the Competition Act appears t o env i s i o n an annual 

r e c o n c i l i a t i o n , i t also r e f e r s to Section 1307(e) of the Public U t i l i t y Code f o r 

f u r t h e r guidance on t h i s matter. A review of Section 1307(e) i n d i c a t e s t h a t upon 

a showing of good cause, the Commission may determine t h a t annual r a t e 

adjustments are not necessary t o r e f l e c t u n der-collections or o v e r - c o l l e c t i o n s . ' 

66 Pa.C.S. §1307(e). 

Clearly, i n the present s i t u a t i o n , s u f f i c i e n t good cause has been shown f o r 

d e p a r t i n g from an annual r e c o n c i l i a t i o n process. S p e c i f i c a l l y , PECO has 

expressed i t s w i l l i n g n e s s t o waive t h a t r i g h t , and any value or r i s k associated 

w i t h t h i s p r o v i s i o n has been considered by the signatory p a r t i e s as p a r t of the 

comprehensive settlement proposal. The OSBA i s p a r t i c u l a r l y supportive of 

s h i f t i n g the r i s k s associated w i t h sales v a r i a t i o n s t o PECO, i n exchange f o r r a t e 

c e r t a i n t y and s t a b i l i t y . Moreover, given the d e c l i n i n g sales over the past 
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several years, and the e l i m i n a t i o n of the impact of weather v a r i a t i o n s on rat e s , 

the OSBA considers i t prudent t o have embedded the concept of r e c o n c i l i a t i o n i n 

the p r i c e s e s t a b l i s h e d by the J o i n t P e t i t i o n . See COMM-I-4. 

A d d i t i o n a l l y , as Mr. Silkman noted, i t i s l i k e l y t h a t sales growth during 

the term of the P a r t i a l Settlement w i l l be negative. P o i n t i n g t o "a number of 

fa c t o r s t h a t are l i k e l y t o c o n t r i b u t e t o negative sales growth over the next ten 

years," Mr. Silkman s p e c i f i c a l l y mentioned ongoing improvements i n technology 

th a t are leading t o more e f f i c i e n t energy consumption by very large users. CEPA 

Stmt. No. 1 at 7-8. 

G. Accelerated opportunity for customers to obtain direct access 

A-key. element...of. the. J o i n t P e t i t i o n , .from . the. .standpoint of. small business 

customers r e l a t e s , t o the. phase-in process. PECO's o r i g i n a l proposal was t o 

phase-in o n e - t h i r d of the General Service class peak load January 1, 1999 and 

t w o - t h i r d s on January 1, 2 000. A f t e r an open enrollment p e r i o d , any over­

s u b s c r i p t i o n would be resolved on a first-come f i r s t - s e r v e d basis. 

Although t h a t approach g e n e r a l l y comported w i t h the d i r e c t i v e s of the 

Competition Act, PECO has agreed t o accelerate the op p o r t u n i t y f o r a l l customers 

t o o b t a i n .direct access. S p e c i f i c a l l y , under the P a r t i a l Settlement, PECO would 

allow customers representing two-thirds of the peak load t o choose an a l t e r n a t i v e 

generation s u p p l i e r on January 2, 1999, while a l l remaining customers would be 

e l i g i b l e f o r d i r e c t access on January 2, 2000. 

Despite i t s apparent compliance w i t h the Competition Act, PECO's o r i g i n a l 

phase-in approach r a i s e d two concerns f o r small business customers. F i r s t , 

PECO's proposal had the p o t e n t i a l t o cause competitive disadvantages among small 

business customers w i t h i n the General Service class. Second, nothing i n PECO's 

p l a n would have prevented or l i m i t e d the a b i l i t y of a few la r g e commercial 

customers t o dominate the a v a i l a b l e load. 



a. Competitive concerns 

With respect t o the p o t e n t i a l f o r competitive d i s t o r t i o n s , the OSBA notes 

the p o s s i b i l i t y t h a t one small business might obtain d i r e c t access e a r l i e r than 

i t s competitors,, a l l o w i n g i t to enjoy an u n f a i r advantage, over those other 

businesses. Given the t i g h t p r o f i t margin under which many small businesses 

operate, and the impact t h a t a lower e l e c t r i c i t y b i l l might have on th a t margin, 

i t was important t o address t h i s concern. Simply by acce l e r a t i n g the op p o r t u n i t y 

f o r a l l of i t s customers t o obtain d i r e c t access, PECO has v i r t u a l l y e l i m i n a t e d 

the p o t e n t i a l f o r competitive d i s t o r t i o n s . To the extent t h a t some do occur, the 

e f f e c t on the l i v e l i h o o d of small businesses w i l l not be as s i g n i f i c a n t , 

p a r t i c u l a r l y , since any disadvantages: w i l l - b e of. a shorter, d u r a t i o n . Further, the 

small businesses who are not e l i g i b l e .for d i r e c t access i n .the f i r s t phases would 

be enjoying the r a t e reductions guaranteed by the J o i n t P e t i t i o n d u r i n g t h a t 

time. See COMM-I-2. 

b. Domination by large customers 

The second aspect of PECO's o r i g i n a l proposal that concerned the OSBA was 

the lack of any p r o v i s i o n t o address the p o s s i b i l i t y t h a t a few large commercial 

customers, would dominate-the a v a i l a b l e load i n . the. early, phase.. Given the f a c t 

t h a t PECO has one very l a r g e , diverse General Service class, which includes a 

vast range of types and sizes of businesses and other e n t i t i e s , the p o t e n t i a l f o r 

t h i s occurrence was p a r t i c u l a r l y acute. Indeed, the OSBA estimated t h a t i f only 

the l a r g e s t commercial customers were included i n the f i r s t o n e - t h i r d of the 

av a i l a b l e General Service peak load, they would comprise about 1.3% of the t o t a l 

r a t e c l a s s . Under t h a t scenario, where over 98% of the commercial customers 

would have been excluded from p a r t i c i p a t i n g i n d i r e c t access d u r i n g the f i r s t 

year, small businesses would not have been f a i r l y represented. OSBA Stmt. No. 

1 a t 20-21. 
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To ensure t h a t small business customers have a f a i r chance of being able 

t o choose t h e i r e l e c t r i c i t y generation supplier from the onset of r e t a i l choice, 

Mr. K a l c i c suggested t h a t the General Service class be d i v i d e d i n t o two sub­

classes,„ def ined:.as. .above and below .40. kW of demand, only f o r purposes, of 

implementing the phase-in t o competition. OSBA Stmt. No. 1 at 22-24. By 

i n c o r p o r a t i n g t h i s recommendation, the P a r t i a l Settlement ensures t h a t small 

businesses are f a i r l y represented i n the p o r t i o n of General Service load t h a t has 

the op p o r t u n i t y t o enjoy d i r e c t access t o a l t e r n a t i v e generation supplies a t the 

e a r l i e s t p o s s i b l e date. 

D. Broad consumer and governmental support for P a r t i a l Settlement 

As a . r e s u l t of ...the. many-.provisions .of. the. Partial.. Settlement that, . d i r e c t l y 

b e n e f i t customers:/ it„enjoys v e r y broad..support from a wide spectrum of groups 

and e n t i t i e s who represent the i n t e r e s t s of consumers. S p e c i f i c a l l y , the 

si g n a t o r i e s t o the J o i n t P e t i t i o n represent a v a r i e t y of diverse f a c t i o n s of 

consumers, i n c l u d i n g r e s i d e n t i a l customers, small business customers and large 

i n d u s t r i a l customers. As Mr. Baron commented, " [ t ] h e f a c t t h a t these customer 

groups, representing the vast m a j o r i t y of PECO's customers have agreed t o the 

settlement i s s u b s t a n t i a l evidence as t o the justness, and reasonableness of the 

settlement." PAIEUG Stmt. No. 1SS at 3. 

A d d i t i o n a l l y , numerous consumer-oriented witnesses o f f e r e d strong support 

f o r the P a r t i a l Settlement at the p u b l i c input hearings held on October 9 and 10, 

1997. A summary of the testimony presented by some of those witnesses, 

p a r t i c u l a r l y those r e f e r r i n g t o small business i n t e r e s t s or economic development, 

i s set f o r t h below. 

Courtney Yelle, who i s the Director of Consumer Protection i n Bucks County, 

t e s t i f i e d t h a t approval of the P a r t i a l Settlement would r e s u l t i n "a great 

b e n e f i t t o Bucks County e l e c t r i c users." Tr. 289. Further, Ms. Y e l l e opined 

t h a t i n a d d i t i o n t o saving consumers money, the guaranteed 10% r a t e r e d u c t i o n 
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would "induce other businesses to come t o the Delaware Valley and also strengthen 

i n d u s t r y t h a t c u r r e n t l y resides i n the area by reducing the cost of doing 

business." Tr. 290. As she a p t l y concluded, " [ t ] h e settlement i s f a r too 

important t o be r e j e c t e d or s t a l l e d . " Tr. 290. 

Blaine Stoddart, the Executive D i r e c t o r of West Ph i l a d e l p h i a Partnership 

Community Development Corporation, made s i m i l a r observations, p a r t i c u l a r l y 

focusing on the favorable e f f e c t the P a r t i a l Settlement would have on the l o c a l 

business community and economic development i n the Greater P h i l a d e l p h i a region. 

He urged the Commission t o approve the J o i n t P e t i t i o n . Tr. 330. 

Also endorsing the P a r t i a l Settlement was Al Taubenberger, President of the 

Greater Northeast P h i l a d e l p h i a Chamber of Commerce. Mr. Taubenberger observed 

t h a t the settlement process had the b e n e f i t of r e c e i v i n g input from many diverse 

i n t e r e s t groups and he recognized the importance of a c c e l e r a t i n g the t r a n s i t i o n 

t o c o m p e t i t i o n as provided f o r by the P a r t i a l Settlement. Noting the "great 

o p p o r t u n i t y f o r small businesses i n Northeast Philadelphia to see lower e l e c t r i c 

r ates as a r e s u l t of the settlement," Mr. Taubenberger i n d i c a t e d t h a t " [ t ] h e s e 

savings w i l l a llow small businesses i n Northeast P h i l a d e l p h i a t o remain 

competitive and could be a c a t a l y s t i n a t t r a c t i n g and c r e a t i n g new jo b s . " Tr. 

337-339. 

Providing f u r t h e r support f o r the P a r t i a l Settlement was Robert Powelson 

on b e h a l f of the Chester County Chamber of Business and I n d u s t r y , whose 

o r g a n i z a t i o n i s comprised of 1100 businesses. Urging approval of the P a r t i a l 

Settlement, on the basis t h a t i t i s " f a i r and e q u i t a b l e , " Mr. Powelson opined 

t h a t the r a t e reduction would "allow f o r greater economic development throughout 

the Greater P h i l a d e l p h i a region." Tr. 214. 

A d d i t i o n a l l y , the OSBA notes that the P a r t i a l Settlement enjoys the support 

of many elected o f f i c i a l s . Besides Senator Fumo, who has a c t i v e l y p a r t i c i p a t e d 

i n t h i s proceeding and has sponsored testimony i n support of the P a r t i a l 
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Settlement, several other elected o f f i c i a l s from the P h i l a d e l p h i a area spoke at 

the p u b l i c i n p u t hearings i n support of the P a r t i a l Settlement. C h r i s t i n e 

Tartaglione, Senator i n the Second D i s t r i c t of Philadelphia, praised the P a r t i a l 

Settlement. Although she d i d not-support the Competition Act because o f - i t s lack 

of any p r o v i s i o n s guaranteeing savings f o r customers, she i n d i c a t e d t h a t w i t h 

those assurances set f o r t h i n the P a r t i a l Settlement, she could o f f e r her f u l l 

support f o r competition i n the e l e c t r i c i t y generation market. Tr. 303-304. 

Representing the 150th L e g i s l a t i v e D i s t r i c t i n Montgomery County, John 

Lawless a l s o i n d i c a t e d h i s lack of support f o r the Competition Act due t o the 

absence of guaranteed lower r a t e s . As he t e s t i f i e d , the P a r t i a l Settlement 

"provides s o l i d assurances t h a t we w i l l see meaningful r a t e reductions i f i t i s 

approved by the Public U t i l i t y Commission." Tr. 195-196. Further, n o t i n g t h a t 

the l e g i s l a t i v e i n t e n t was t o lower e l e c t r i c prices and t h a t competition was the 

v e h i c l e t o achieve t h a t goal, he opined t h a t "communities, businesses and 

i n d u s t r i e s w i l l g r e a t l y b e n e f i t from t h i s drop i n p r i c e and...we need t o do t h i s 

as soon as p o s s i b l e . " Tr. 196. 

Aaron Wilson, Mayor of Chester County, also t e s t i f i e d i n support of the 

P a r t i a l Settlement. Mayor Wilson observed t h a t t h i s agreement "was reached by 

groups located r i g h t here i n Delaware Valley" and urged the Commission t o embrace 

the o p p o r t u n i t i e s presented by the P a r t i a l Settlement f o r s i g n i f i c a n t consumer 

b e n e f i t s . Tr. 197. 

E. Market Generation Prices used i n the P a r t i a l Settlement 

The market generation p r i c e s t h a t would be implemented under the P a r t i a l 

Settlement are shown on Table A of the J o i n t P e t i t i o n at page 8. S p e c i f i c a l l y , 

column (4) of Table A sets f o r t h the "Energy and Capacity Cap" a p p l i c a b l e during 

each year of the ten-year i n i t i a l t r a n s i t i o n p eriod. As Table A shows, the 

market generation p r i c e s u t i l i z e d by the P a r t i a l Settlement begin at 2.80C/kWh 

i n 1999 and culminate at $5.57<:/kWh i n 2008. 
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The c h i e f c r i t i c i s m lodged by the Pennsylvania E l e c t r i c Competition 

C o a l i t i o n {"PECC") against the P a r t i a l Settlement i s i t s c o n t e n t i o n t h a t these 

matket generation p r i c e s are inadequate. T e s t i f y i n g f o r the PECC, Mr. M i t n i c k 

has suggested-that the energy.and capacity r a t e caps .incorporated.in..the .Partial. 

Settlement s u b s t a n t i a l l y understate f u t u r e market p r i c e s and w i l l t h e r e f o r e 

thwart the development of meaningful competition. PECC Stmt. No. 1 at 20. 

Summarizing h i s response t o PECC s concerns about the market generation 

p r i c e s u t i l i z e d by the P a r t i a l Settlement, Mr. H i l l t e s t i f i e d as f o l l o w s : 

[T]he energy and capacity r a t e caps set f o r t h i n the J o i n t P e t i t i o n are 
e n t i r e l y c o n s i s t e n t w i t h and supported by (1) the a n a l y s i s conducted by 
Dr. Hieronymus, (2) the range of p r i c e forecasts submitted by other 
Pennsylvania e l e c t r i c companies i n t h e i r r e s t r u c t u r i n g proceedings,.. (3) 
contemporaneous market-derived data and (4) the generation c r e d i t 
e s t a b l i s h e d by the Commission, .in PECO's r e c e n t . P i l o t Program proceeding.. 

PECO Stmt. No. 1-RJ at 3 . As Mr. H i l l concluded, the use of higher market 

generation p r i c e s would simply "simply take money from the pockets of PECO's 

shareholders (many of whom are Pennsylvania residents) through reduced 

Competitive T r a n s i t i o n Charges and drop i t i n t o the marketers' c o f f e r s t o cover 

t h e i r incremental costs and provide them a s u f f i c i e n t 'margin' ( i . e , p r o f i t ) . " 

PECO Stmt. No. 1-RJ at '7. 

Describing PBGC's position as an attempt to reconfigure the three 

components of the overall cap, Dr. Hieronymus noted that e s s e n t i a l l y PECC seeks 

to decrease the transmission, distribution and CTC/ITC charges, while increasing 

the energy and capacity caps ("ECC"). As he observed, " [ i j n negotiating the 

settlement, there c l e a r l y had to be a tradeoff between the l e v e l of the o v e r a l l 

cap, CTC recovery, the ECC and, to a l e s s e r extent, the payment for regulated 

e l e c t r i c d i s t r i b u t i o n company (EDC) services." PECO Stmt. No. 6-RJ at 3. 

1. Basis for Energy and Capacity Caps 

With respect t o the reasonableness of the market generation p r i c e s u t i l i z e d 

by the P a r t i a l Settlement, Dr. Hieronymus demonstrated t h a t those "energy and 
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capacity caps are generally consistent w i t h the r e s u l t s of h i s J u l y 1997 market 

cleaning p r i c e analysis when h i s wholesale p r i c e p r o j e c t i o n s are t r a n s l a t e d i n t o 

r e t a i l ( i . e . delivered) r a t e s . " PECO Stmt. No. 1-RJ at 9. Ŝ ee PECO Stmt. No. 

6-RJ at--5-6: PECO Exhibit-WHH-^9. Although Dr. Hieronymus agreed-that there w i l l 

be l i t t l e headroom between market generation costs and the energy and capacity 

caps d u r i n g the f i r s t several years of the t r a n s i t i o n t o competition, he 

explained t h a t " t h i s i s necessary i f the o v e r a l l cap i s t o f u l f i l l i t s functions 

of assuring r a t e decreases and recovering 'the appropriate l e v e l of stranded 

c o s t s . " PECO Stmt. No. 6-RJ a t 7. 

Dr. Hieronymus explained t h a t a t i g h t cap on energy and capacity p r i c e s is. 

necessary t o p r o t e c t customers, by ensuring t h a t even i f market e l e c t r i c i t y 

p r i c e s "are higher than the l e v e l t h a t was forecasted when the CTC was agreed," 

the CTC w i l l not be over-recovered. Through i l l u s t r a t i n g the e f f e c t of various 

changes on CTC recovery, Dr. Hieronymus demonstrated t h a t the use of the energy 

and capacity caps incorporated by the P a r t i a l Settlement ensure t h a t the r i s k s 

associated w i t h u n c e r t a i n t y i n f u t u r e market p r i c e estimates are borne by PECO, 

ra t h e r than i t s customers. PECO Stmt. No. 6-RJ at 7-8. 

Mr. Silkman's testimony echoed many of Dr. Hieronymus' p o i n t s on t h i s 

issue. P o i n t i n g t o the lessons learned "over the past 25 years i n t r y i n g t o 

fo r e c a s t energy p r i c e s , " he stressed the growing importance of the r o l e " t h a t 

unforeseen f a c t o r s and events w i l l p lay...the f a r t h e r out i n the f u t u r e we t r y 

t o p t e d i c t energy p r i c e s . " CEPA Stmt. No. 1 at 12. I n view of the r i s k s created 

" f o r e l e c t r i c ratepayers as the p r i c e of e l e c t r i c i t y s h i f t s from an embedded cost 

basis under t r a d i t i o n a l r e g u l a t i o n to the competitive market f o l l o w i n g i n d u s t r y 

r e s t r u c t u r i n g , " he concluded t h a t the generation r a t e caps embodied i n the 

P a r t i a l Settlement provide necessary " p r o t e c t i o n f o r ratepayers from increases 

i n energy p r i c e s . " CEPA Stmt. No. 1 at 12-13. 
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Mr. Silkman r e f e r r e d t o the energy and capacity r a t e caps as a " c r i t i c a l 

insurance p o l i c y f o r ratepayers t h a t o f f e r s u b s t a n t i a l p r o t e c t i o n s against 

p o t e n t i a l abuses of market power i n the generation market and p o t e n t i a l r a p i d 

increases • i n . energy p r i c e s . " CEPA Stmt. No. .1 at. 9. . Despite h i s r e c o g n i t i o n of 

the w i d e l y - h e l d b e l i e f i n the i n d u s t r y " t h a t competition w i l l r e s u l t i n lower 

prices than would otherwise p r e v a i l , " he believes t h a t " i t i s prudent t o p r o t e c t 

(insure) ratepayers against the p o s s i b i l i t y t h a t competition may r e s u l t i n 

un a n t i c i p a t e d p r i c e increases." I d . Although Mr. Silkman acknowledged the 

p o s s i b i l i t y t h a t competition i n the generation market w i l l b e n e f i t ratepayers, 

he warned t h a t i t would be "imprudent t o put a l l of our 'eggs' i n the competition 

basket without p r o v i d i n g ratepayers e f f e c t i v e p r o t e c t i o n against unwarranted or 

unforeseen p r i c e increases." CEPA Stmt. No. 1 at 10. 

Dr. Hieronymus f u r t h e r t e s t i f i e d t h a t i t would not be i n the customers' 

i n t e r e s t t o u t i l i z e higher energy and capacity caps as a way of funding p o t e n t i a l 

competitors' s e l l i n g , general and a d m i n i s t r a t i v e costs and p r o f i t s . As he 

observed, " [ t ] h e purpose of intr o d u c i n g competition i s t o reduce customer costs 

and improve product q u a l i t y , not t o add an a d d i t i o n a l cost of service t o be 

recovered on a cost-plus basis." PECO Stmt. No. 6-RJ at 9. Noting t h a t the 

success of r e t a i l competition w i l l hinge upon the a b i l i t y of new s u p p l i e r s t o 

provide a b e t t e r product or provide the same product a t a lower cost than the 

former franchise monopoly, Dr. Hieronymus a p p r o p r i a t e l y placed the burden on new 

entra n t s t o f i n d a way t o add value t o customers. I d . 

Responding t o claims t h a t entrants w i l l have a d i f f i c u l t time competing 

unless they can s e l l power at a p r i c e a t l e a s t 5 percent below PECO, Dr. 

Hieronymus stressed t h a t " [ t ] h e importance of competition i s not t h a t competitors 

succeed, but t h a t t h e i r presence d i s c i p l i n e s market p r i c e s and o f f e r i n g s . " PECO 

Stmt. No. 6-RJ at 11. Since there i s l i t t l e doubt t h a t entrants w i l l achieve at 

le a s t some market p e n e t r a t i o n , he concluded t h a t i t would be i n a p p r o p r i a t e f o r 
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the Commission t o provide an " a r t i f i c i a l p r i c e i n c e n t i v e t o switch s u p p l i e r s . " 

PECO Stmt. No. 6-RJ at 11-12. 

2. Comparison of PECO's market price forecasts with other sources 

In-'recognition of the f a c t .that. Dr.. Hieronymus' market p r i c e p r o j e c t i o n s 

c o n s t i t u t e only one view of f u t u r e market c o n d i t i o n s , Mr. H i l l examined the 

market p r i c e forecasts submitted by other Pennsylvania e l e c t r i c u t i l i t i e s i n 

support of t h e i r r e s t r u c t u r i n g f i l i n g s . A review of t h a t data, which i s 

presented i n m a t r i x form i n PECO E x h i b i t TPH-2 9, demonstrates t h a t "Dr. 

Hieronymus' f i n d i n g s are w e l l w i t h i n the range of pr o j e c t e d values." PECO Stmt. 

No. 1-RJ at 11. For instance, i n 1999, the PHB-DRI wholesale market p r i c e 

f o r e c a s t i s 2.20<:/kWh, which i s approximately the average of, other e l e c t r i c 

u t i l i t i e s ' forecasts ranging from 2.06<:/kWh t o 2.45<:/kWh. By 2005, the PHB - DRI 

p r o j e c t i o n i s S.SOC/kWh, while most other forecasts are much lower. S i m i l a r l y , 

the PHB-DRI for e c a s t f o r 2008 i s s u b s t a n t i a l l y higher than a l l other f o r e c a s t s 

f o r t h a t yeaj:. £ee E x h i b i t TPH-29. 

As f u r t h e r support f o r the reasonableness of the J o i n t P e t i t i o n ' s energy 

and capacity r a t e caps, Mr. H i l l noted t h a t i n p r e p a r a t i o n " f o r the 

implementation of i t s r e t a i l access P i l o t Program, . the Company has become aware 

of the p r i c e s being quoted-by other generation suppliers f o r r e t a i l e d d e l i v e r e d 

power." PECO stmt. No. 1-RJ at 11. An evaluation of t h a t i n f o r m a t i o n by Michael 

S. Freeman, a supply manager on PECO's National Energy Team, confirmed the 

reasonableness of the p r i c e p r o j e c t i o n s r e l i e d on f o r the P a r t i a l Settlement. 

PECO Stmt. No. 1-RJ at 11; PECO Stmt. No. 26-RJ at 3-4. Moreover, Mr. Freeman 

observed t h a t " [ t j h e energy and capacity caps should not be set at a l e v e l such 

t h a t competitive s u p p l i e r s can experience a w i n d f a l l from the outset of r e t a i l 

access." PECO Stmt. No. 26-RJ at 4. 
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3. Comparison of energy and capacity caps with average PECO P i l o t 
credit 

As t o the comparison made by Mr. Mitnick of the i n i t i a l 2.8<:/kwh energy and 

c a p a c i t y cap i n the P a r t i a l Settlement and the average PECO P i l o t c r e d i t of 

3.9<:/kWh, Mr. H i l l noted t h a t i t " r e f l e c t s yet another manipulation of f i g u r e s 

i n a way t h a t can only mislead." PECO Stmt. No. 1-RJ at 12. Demonstrating the 

inappropriateness of t h a t c o r r e l a t i o n , Mr. H i l l explained t h a t "the generation 

c r e d i t s o f f e r e d i n the P i l o t and the r a t e discounts o f f e r e d i n the P a r t i a l 

Settlement are v i r t u a l l y i d e n t i c a l . " I d . As Mr. H i l l noted, the only d i f f e r e n c e 

between the two i s t h a t " i n the P i l o t Program, the a d d i t i o n a l IC i s r e f e r r e d t o 

as the 'Customer P a r t i c i p a t i o n Credit' and was ordered-by the Commission, whereas 

i n the P a r t i a l Settlement i t i s c a l l e d a * r a t e discount' and i s o f f e r e d 

v o l u n t a r i l y by PECO." I d . Observing t h a t t h i s 10 of the P i l o t generation c r e d i t 

"has nothing t o do w i t h anyone's p r o j e c t i o n of f u t u r e market p r i c e s , Mr. H i l l 

c l a r i f i e d t h a t t r u e generation c r e d i t "embedded i n the t o t a l P i l o t c r e d i t i s 

about 2.85$." I d . Mr. H i l l then concluded t h a t "customer rates o f f e r e d under the 

P i l o t and the P a r t i a l Settlement are v i r t u a l l y i d e n t i c a l . " I d . at 13; PECO 

E x h i b i t TPH-30. 

4. Impact of P a r t i a l Settlement's energy and capacity caps on 
small business customers 

Based upon the market p r i c e assumptions u t i l i z e d by the P a r t i a l Settlement 

f o r purposes of unbundling current rates and c a l c u l a t i n g CTCs, the OSBA has 

considered the l i k e l i h o o d of small businesses g a i n i n g access t o lower-cost 

generation supplies during the t r a n s i t i o n period. I n p a r t i c u l a r , since the 

assumed generation market p r i c e i s the amount w i t h which small businesses would 

be able t o "shop" f o r a l t e r n a t i v e supplies, we have attempted t o assess the 

probable impact of the P a r t i a l Settlement's market p r i c e assumptions on the 

success of those e f f o r t s by PECO's small businesses. 
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Relying on the t a r i f f sheets f o r the General Service class t h a t are 

inc l u d e d i n Appendices B and C of the J o i n t P e t i t i o n , we have c a l c u l a t e d the 

energy and capacity caps a p p l i c a b l e t o small business consumers. I n 1999, a 

t y p i c a l small business customer w i t h 25 kW of demand using 3,600 kWh per month 

would pay PECO an average generation charge of approximately 3.90/kWh, as 

compared t o the system average generation p r i c e of 2.80/kWh. Assuming t h a t such 

a customer could purchase generation from an a l t e r n a t i v e s u p p l i e r f o r IC/kWh 

less, or at a p r i c e of about 2.9C/kWh, i t would save an a d d i t i o n a l $432/year, or 

5.9%, over the discounts implemented by the P a r t i a l Settlement. I n other words, 

t h a t customer's monthly b i l l s i n 1999 would be ne a r l y 16% lower than i t s 1996 

b i l l s . 1 4 Based upon the evidence submitted by Mr. Freeman, d e s c r i b i n g recent 

examples of r e t a i l deals o f f e r e d by su p p l i e r s "at or j u s t above the wholesale 

energy p r i c e s " i n New England, i t appears t h a t some small businesses may very 

w e l l have such o p p o r t u n i t i e s t o enhance t h e i r savings. See PECO Stmt. No. 26-

RJ at 6-8. 

Further, since the P a r t i a l Settlement u t i l i z e s increasing market price 

assumptions over the transition period, a typical small business customer would 

be paying a generation charge of over SC/kWh by 2003. In the OSBA's view, such 

a generation charge should provide the small business customer with an ample 

opportunity to find an alternative supplier who would be w i l l i n g to provide 

generation at a lower cost. See PECO Stmt. No. 26-RJ at 2-8. 

5. Summary 

While some of the opposing p a r t i e s would p r e f e r higher energy and capacity 

caps than are set f o r t h i n the P a r t i a l Settlement, the caps agreed upon by the 

si g n a t o r y p a r t i e s are reasonable, p a r t i c u l a r l y i n ' l i g h t of the var i o u s 

p r o j e c t i o n s submitted by PECO, as w e l l as PECO's recent experience i n the market 

14 
See General Service Rate Schedules i n Appendices B and C of Joint Petition, 
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and the estimates produced by other e l e c t r i c u t i l i t i e s i n t h e i r r e s t r u c t u r i n g 

proceedings. Further, t o the extent t h a t the gap between the market generation 

p r i c e s embodied i n the P a r t i a l Settlement and the market p r i c e f o r e c a s t s i s 

r e l a t i v e l y narrow i n the e a r l y years of the t r a n s i t i o n , these energy and capacity 

caps are necessary t o adequately p r o t e c t consumers during the development of a 

competitive generation market. P a r t i c u l a r l y when viewed i n the context of the 

P a r t i a l Settlement's r e s o l u t i o n of PECO's Res t r u c t u r i n g Plan, the assumptions 

r e l a t i n g t o f u t u r e market generation p r i c e s ensure t h a t customers enjoy the 

be n e f i t s of e l e c t r i c competition, w i t h l i m i t e d exposure t o the r i s k s associated 

those changes, as a competitive generation market develops during the t r a n s i t i o n 

p e r i o d . 

IV. The ENRON Choice P l a n 

A. General Observations 

On October 7, 1997, some s i x weeks a f t e r the f i l i n g of the J o i n t Settlement 

P e t i t i o n , a p r e v i o u s l y unknown a f f i l i a t e of Enron Corp. f i l e d the P e t i t i o n nf 

Enron.-Energy Services Power, Inc. For Approva] Qj:_an_El_e.c.tr.ic_Co.mp.e.t.i.ti.on_and 

Cu£ix>ineri^iiQLcj3_PJ^an_^ Qf_th£. 

Eub 1 i c UJ^llltyL-Code tJD_sex^e_as the Provider of Laat^ReatfEt in_the_S_ervi.ce 

T e r r i t o r y of PECO Energy Company (the "PLR P e t i t i o n " or the "Enron Choice Plan"). 

The Commission subsequently consolidated the PLR P e t i t i o n w i t h the J o i n t 

Settlement P e t i t i o n i n order to consider both at the same time. 

While Enron's p u b l i c i t y e f f o r t a f t e r f i l i n g the PLR P e t i t i o n focused on the 

l a r g e r r a t e cuts i t promised PECO customers i n the f i r s t several years of the 

t r a n s i t i o n t o generation competition, the PLR P e t i t i o n also included the 
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f o l l o w i n g e s s e n t i a l elements, each of which Enron said must be approved by the 

Commission without change (PLR P e t i t i o n , U 3 5 , ( b ) ) : 1 S 

(1) The substitution of Enron Energy Services Power, Inc., a newly 

incorporated affiliate of Enron Corp., in place of PECO as the 

Provider of Last Resort ("PLR") in the PECO service territory (PLR 

Petition S 23(h)); 

(2) A revised t a b l e of generation c r e d i t s f o r the t r a n s i t i o n p e r i o d , 

w i t h higher c r e d i t s i n the i n i t i a l years and lower ones i n the l a t e r 

years as compared t o the schedule of such c r e d i t s established i n the 

P a r t i a l Settlement (PLR P e t i t i o n H 2 3 ( g ) ) ; 

(3) An unbundled d i s t r i b u t i o n service t a r i f f d r a f t e d by Enron but t o be 

appl i e d t o PECO (PLR P e t i t i o n \ 2 3 ( b ) ) ; 

(4) A Power Purchase Agreement ("PPA") d r a f t e d by Enron under which PECO 

would be req u i r e d t o s e l l Enron whatever energy and capacity Enron 

r e q u i r e d t o discharge i t s d u t i e s as PLR (PLR P e t i t i o n % 23 ( j ) ) ; 

(5) An MBC Services Agreement, also d r a f t e d by Enron, under which PECO, 

usi n g PECO employees and f a c i l i t i e s , would provide metering, 

b i l l i n g , c o l l e c t i o n and s i m i l a r services under Enron's name t o 

d e f a u l t customers (PLR P e t i t i o n K 23 ( k ) ) ; and 

(6) A requirement t h a t PECO s e c u r i t i z e i t s e n t i r e allowed stranded costs 

of $5,461 b i l l i o n by iss u i n g t r a n s i t i o n bonds i n t h a t amount bearing 

a s t a t e d i n t e r e s t r a t e of 9.66% (PLR P e t i t i o n H 2 3 ( 1 ) ) . 

The grandiose plan t h a t Enron cobbled together t o block the P a r t i a l 

Settlement has been s u b s t a n t i a l l y revised since i t was f i l e d l a s t October, w i t h 

Enron i n i t i a l l y reserved the unconditional right to withdraw the Choice Plan at any time 
(Enron PLR Petition, 1 35(e)). Enron may now be w i l l i n g to "eliminate or modify" a number of the 
many conditions that were included with the o r i g i n a l version of the Enron Choice Plan, including 
the r i g h t to withdraw the Choice Plan at any time. See EESPI Stmt. No. 1-R, at pp. 39-40. But 
see Tr. 1258 where Enron appears to revert to i t s o r i g i n a l position concerning i t s r i g h t to 
withdraw the Choice Plan. 
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the l a t e s t v e r s i o n being described i n the r e b u t t a l tes t imony served by Enron on 

November 12, 1997. 1 6 Regardless o f those d r a s t i c r e v i s i o n s t o a number o f the 

p l a n ' s key f e a t u r e s , however, the Enron Choice Plan cont inues t o be f a t a l l y 

f l a w e d . 

The Choice Plan i s r ep le t e w i t h l e g a l and p o l i c y d e f i c i e n c i e s , as w i l l be 

shown i n summary f a sh ion below (and almost c e r t a i n l y i n grea te r d e t a i l i n PECO's 

b r i e f ) . But even i f those numerous shortcomings cou ld be r e c t i f i e d between now 

and January 1, 1999, the Enron Choice Plan would remain a boat t h a t w i l l not 

f l o a t . Everyone, i n c l u d i n g Enron (See EESPI Stmt 1, a t p . 22 ) , agrees t h a t 

Enron's p l a n can not be implemented wi thou t PECO's consent and coopera t ion . And 

PECO has made i t abundantly c lear t h a t , f o r good and s u f f i c i e n t reasons,, i t w i l l 

p r o v i d e n e i t h e r i t s consent nor i t s coopera t ion . I n i t s own words, Enron 's 

o v e r a l l p l a n i s t o "step i n t o PECO's shoes i n many respects r e l a t i n g t o the 

p r o v i s i o n o f e l e c t r i c se rv ice to PECO's customers." PLR P e t i t i o n , Int^roducLtion, 

a t p . 7. Only an i n v e t e r a t e Pollyanna cou ld a c t u a l l y expect PECO's management 

and shareholders t o p a r t i c i p a t e w i l l i n g l y i n i t s own d e s t r u c t i o n by agreeing t o 

the terms Enron c a l l s f o r i n those two c o n t r a c t s . 

B. Some S p e c i f i c s - Shortcomings o f the Enron Choice Plan 

The Enron Choice Plan, i n whatever v e r s i o n one decides t o rev iew and 

analyze i t , i s a badly f l awed and incomplete proposal f o r b r i n g i n g PECO customers 

i n t o the r a p i d l y approaching era o f generat ion choice. The many d e f i c i e n c i e s i n 

Enron ' s proposal w i l l no doubt be po in t ed out ( i n more o r less d e t a i l ) i n the 

b r i e f s f i l e d by the o ther s igna to r i e s t o the J o i n t Settlement P e t i t i o n . Here the 

The rebut tal testimony version apparently i s the one Enron now wants the Commission to 
approve. Tr.1399. I n an obvious e f f o r t to err on the side of sending a more rather than a less 
inclusive record to the Commission, the presiding Administrative Law Judges denied PECO's motion 
to s t r ike those portions of Enron's rebut tal evidence that substantial ly revised the Enron Choice 
Plan as compared to that plan as i t was set f o r t h i n Enron's case-in-chief. I n the OSBA's view, 
allowing such a last-minute recasting of the Choice Plan i s contrary to the e x p l i c i t l im i t a t i ons 
on rebut ta l evidence set f o r t h i n 52 Pa. Code §5.243{e). That port ion of Enron's rebut ta l 
testimony should not have been allowed in to the record i n th i s proceeding. 
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OSBA proposes to catalogue and briefly describe only a few of the more 

significant defects, emphasizing those that would jeopardize the consumer 

protections that are either provided by the Act or voluntarily included in the 

Partial Settlement. The OSBA will also show that i t is impossible to implement 

Enron's proposals for restructuring PECO as proposed in the Enron Choice Plan. 

1. Snron as the Provide of Last Resort. 

Enron, a newly incorporated and not yet licensed E l e c t r i c Generation 

Supplier that has no employees and neither owns or controls any generation assets 

at a l l (Tr. 1389), has requested that i t , not PECO, be the Provider of Last 

Resort i n the PECO service t e r r i t o r y when the phase-in to competitive generation 

service begins on January 1, 1999. I f . that i s permitted to happen, PECO 

customers who either can not then shop for an EGS, or who simply do not do so 

(whether by choice or by default), would suddenly f i n d themselves receiving 

e l e c t r i c service through an upstart supplier they probably never heard of (at 

least not before they receive t h e i r f i r s t e l e c t r i c b i l l i n 1999). Customer 

confusion, already quite l i k e l y simply because of the fundamental change from 

monopoly to competition, w i l l be even greater f o r those default customers who 

discover that t h e i r long-time ele c t r i c company, PECO, has been replaced without 

t h e i r approval or consent. 

More importantly, the Act imposes an obligation to serve (or, more 

accurately, continues the existing obligation to serve) on the incumbent e l e c t r i c 

u t i l i t y , at least u n t i l the u t i l i t y ' s c o llection of i t s CTC (or ITC) has been 

completed. 66 Pa. C.S. §2807 (e) . I t would-be inconsistent and duplicative for 

PECO to bear that statutory r e s p o n s i b i l i t y while an alternative EGS has been 

designated as the Provider of Last Resort i n PECO's d i s t r i b u t i o n service 

t e r r i t o r y . 

Moreover, Section 2802(16) of the Act indicates a l e g i s l a t i v e preference 

for the incumbent e l e c t r i c u t i l i t y to continue serving as the PLR i n i t s service 
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t e r r i t o r y . The Act does authorize the Commission, a f t e r the t r a n s i t i o n p e r i o d 

has been completed, to e i t h e r continue the e l e c t r i c d i s t r i b u t i o n company i n t h a t 

r o l e or designate another approved s u p p l i e r i n i t s place. 66 Pa. C.S. Section 

2807(e) (3) . The Act does not, however, contemplate, the premature t e r m i n a t i o n of. 

PECO's s t a t u t o r y o b l i g a t i o n t o serve simply t o enhance Enron's competitive 

p o s i t i o n . For the Commission t o designate t h i s newest a d d i t i o n t o the Enron 

c o l l e c t i o n of companies as the supplier of generation service t o those of PECO's 

customers who, f o r whatever reason, have not yet designated an EGS when d i r e c t 

access becomes a v a i l a b l e a f t e r January 1, 1999 would be n e i t h e r good law nor good 

p o l i c y . 

There i s no clear l e g a l a u t h o r i t y f o r the designation of an .alternative PLR 

at the dawn of the competitive era. Even i f there-were, Enron obviously can not 

discharge the o b l i g a t i o n s of the PLR unless i t has acquired a c o n t r a c t u a l r i g h t 

t o c a l l on PECO t o d e l i v e r the e l e c t r i c s ervice demanded by the d e f a u l t 

customers. No such r i g h t now e x i s t s or i s l i k e l y t o come i n t o existence before 

January 1, 1999. 

2. The Revised Generation Credits. 

The- Enron Choice Plan e s s e n t i a l l y reverses the t a b l e of generation c r e d i t s 

t h a t are es t a b l i s h e d i n the P a r t i a l Settlement. Under Enron's proposal, the 

generation p o r t i o n of PECO's unbundled rates (sometimes c a l l e d the "generation 

r a t e cap" or the "generation c r e d i t " ) i s set higher i n the e a r l y years and then 

lower i n the l a t e r years as compared t o the comparable schedule i n the P a r t i a l 

Settlement. The higher c r e d i t s i n the e a r l y years are r e q u i r e d , according t o 

Enron, because the market p r i c e of energy i n those years w i l l be higher than the 

generation c r e d i t s c a l l e d f o r i n the P a r t i a l Settlement, thus making i t u n l i k e l y 

i n Enron's view t h a t competitive s u p p l i e r s w i l l enter the Pennsylvania market. 

The record here shows otherwise. 
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There i s abundant evidence i n t h i s record t o demonstrate t h a t the r e t a i l 

market p r i c e f o r e l e c t r i c i t y i n the e a r l y years of competition w i l l be lower, not 

higher, than the generation c r e d i t s t h a t are est a b l i s h e d i n the P a r t i a l 

Settlement. Dr. Hieronymus, i n h i s testimony prepared f o r the. f i n a l s e t . o f 

hearings, noted t h a t Enron's witnesses who t e s t i f i e d about the expected market 

p r i c e of power ..have s u b s t a n t i a l l y overstated the market p r i c e i n a 

compet i t i v e generation market i n the near term and hence the bulk power costs 

t h a t would have t o be paid by a r e t a i l competitor." PECO Stmt. No. 6-E, p. 2. 

Mr. Freeman, a PECO supply manager d i r e c t l y involved i n the marketing of e l e c t r i c 

power as p a r t of PECO's National Energy Team, t e s t i f i e d at those f i n a l hearings 

t h a t numerous customers i n the PECO t e r r i t o r y have received, quotes f o r generation 

service t h a t are below the caps i n the P a r t i a l Settlement. PECO Stmt.. 26-E, pp. 

4-6, 11. 

Moreover, the Enron approach of f o r e c a s t i n g f u t u r e market p r i c e s by 

determining what those p r i c e s would have t o be i n order t o convince e l e c t r i c 

generation s u p p l i e r s t o b u i l d new generating p l a n t s i n t h i s area completely 

ignores the surplus of generation resources t h a t now e x i s t s i n the PJM reg i o n . 

As Dr. Hieronymus pointed out. i n h i s testimony regarding the Enron Choice Plan, 

as long as t h a t generation surplus p e r s i s t s , and i t i s l i k e l y t o continue u n t i l 

2001, the owners of e x i s t i n g generating assets i n t h i s r egion w i l l continue t o 

s e l l e l e c t r i c power i n bulk at p r i c e s t h a t ' w i l l a t t r a c t competitive s u p p l i e r s 

i n t o Pennsylvania. PECO Stmt. 6-E, pp. 3-4. 

The generation c r e d i t s t h a t are c a l l e d f o r i n the P a r t i a l Settlement w i l l 

i n s u r e the development of a competitive market. That market undoubtedly w i l l 

become more robust as we move through the t r a n s i t i o n p e r i o d , as market p r i c e s 

move up under the pressures of i n f l a t i o n and the costs of the t r a n s i t i o n t o 

com p e t i t i o n are p a i d down through the CTC and ITC. Admittedly, t h i s newly 

authorized market f o r e l e c t r i c generation w i l l not be f u l l y developed at the dawn 
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of the competitive era. The Act, however, contemplates an o r d e r l y move, not a 

" f l a s h c u t , " t o competition. The P a r t i a l Settlement f a c i l i t a t e s j u s t such a 

conversion from r e g u l a t i o n t o competition. S a c r i f i c i n g PECO's f i n a n c i a l 

i n t e g r i t y simply t o give i t s new, competitors, a,giant .headstart by endorsing the 

device employed i n the Enron Choice Plan of s e t t i n g the generation c r e d i t s f a r 

above any r e a l i s t i c p r o j e c t i o n of f u t u r e energy prices c e r t a i n l y i s not what the 

Act contemplates. 

3. PECO's Unbundled D i s t r i b u t i o n T a r i f f . 

Enron has also provided as p a r t of i t s Choice Plan a d i s t r i b u t i o n t a r i f f 

t h a t Enron wants PECO t o adopt i n connection w i t h i t s r e s t r u c t u r i n g . PECO 

witness Sundermeir (PECO Statement No.- 13-E, pp. 2-24) enumerates and describes 

the many shortcomings of t h a t d i s t r i b u t i o n t a r i f f d r a f t e d by Enron, and the PECO 

b r i e f undoubtedly w i l l discuss those d e f i c i e n c i e s i n greater d e t a i l . 1 7 But two 

aspects of Enron's proposals r e l a t i n g t o the Enron Choice Plan warrant comment 

here as w e l l . 

a. The p o t e n t i a l f o r premature te r m i n a t i o n of the s t a t u t o r y 
r a t e cap p r o t e c t i o n f o r customers. 

As-explained by Mr. Kingerski, Enron's, expert witness on the d i s t r i b u t i o n 

t a r i f f t h a t Enron d r a f t e d f o r PECO, once a customer s e l e c t s an EGS as i t s 

su p p l i e r of generation service, t h a t EGS, not the person or business who i s the 

actual user of the e l e c t r i c i t y , i s deemed t o be PECO's customer f o r d i s t r i b u t i o n 

s e r v i c e s . Tr. 1685, 1689, 1800. Mr. Kingerski explained t h a t the t a r i f f 

p r o v i s i o n s Enron proposes would apply t o the r e l a t i o n s h i p between PECO as the 

d i s t r i b u t i o n company and the EGS, not the ac t u a l end user of the e l e c t r i c 

service. Under Mr. Kingerski's approach, therefore, the s t a t u t o r y r a t e caps t h a t 

While Enron drafted a t a r i f f for PECO, i t proposes no such t a r i f f for i t s e l f . Enron has 
made i t abundantly clear from the beginning of thi s proceeding that i t has no intention of 
becoming a public u t i l i t y i n Pennsylvania, even i f i t s p e t i t i o n to replace PECO as the PLR i s 
granted, so no t a r i f f w i l l be required for Enron. See PLR Pe t i t i o n , \ 35(h). 
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keep PECO's d i s t r i b u t i o n service rates from exceeding t h e i r year-end 1996 l e v e l s 

u n t i l mid-2000 (and several years longer under the P a r t i a l Settlement) would only 

l i m i t what PECO can charge the EGS f o r d i s t r i b u t i o n services. What p r i c e t h a t 

EGS then t u r n s around and charges the end user (who i s , of course, the r e a l 

customer f o r those d i s t r i b u t i o n services) would simply be a matter of c o n t r a c t 

between the a c t u a l customer and the EGS. Tr. 1690. That r e s u l t i s both awkward 

and nonsensical. More i m p o r t a n t l y , i t threatens the consumer p r o t e c t i o n s 

incorporated i n t o the Act, p r o t e c t i o n s t h a t are p a r t i c u l a r l y important f o r PECO's 

smaller volume r e s i d e n t i a l and business customers. 

I t i s almost inconceivable t h a t Enron would seriously contend that the rate 

caps set f o r t h i n Section 2804(4) of the Act were intended t o b e n e f i t an EGS, not 

the r e s i d e n t i a l , commercial and i n d u s t r i a l customers who choose t o purchase t h e i r 

e l e c t r i c power from t h a t EGS. But th a t i s what Enron apparently believes should 

be the r e s u l t . Enron's approach would n u l l i f y the c a r e f u l l y c r a f t e d transmission 

and d i s t r i b u t i o n r a t e caps the L e g i s l a t u r e included i n the Act. 

b. Enron's last-minute proposals for substantial reductions 
i n PECO's transmission and di s t r i b u t i o n rates are, i n 
.actuality, j u s t an alternative method of financing the 
Choice Plan's additional customer discounts. 

Before f i l i n g r e b u t t a l testimony d r a s t i c a l l y r e v i s i n g the Enron Choice Plan 

i n response t o the numerous challenges t o th a t proposal r a i s e d by witnesses f o r 

the J o i n t P e t i t i o n e r s , Enron had maintained t h a t the l a r g e r r a t e discounts i t 

proposed would be paid f o r by t a k i n g the "...hidden b e n e f i t s i n the P a r t i a l 

Settlement from PECO." (See the PLR P e t i t i o n , I n t r o d u c t i o n , a t p. 3.) That 

contention was abandoned, however, when Enron's r e b u t t a l testimony was f i l e d on 

November 12, 1997. 

When Enron found i t necessary t o make a series of last-minute changes t o 

i t s i n i t i a l s e c u r i t i z a t i o n proposals t o c o r r e c t the many defects contained i n 

those proposals, the huge w i n d f a l l p r o f i t s t h a t Enron p r e v i o u s l y expected t o 
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r e a l i z e from s e c u r i t i z a t i o n evaporated. Given those changes t o Enron's 

s e c u r i t i z a t i o n plans, the a d d i t i o n a l customer discounts promised i n the Choice 

Plan no longer could be financed w i t h p a r t of Enron's a n t i c i p a t e d s e c u r i t i z a t i o n 

p r o f i t s . So Enron, i n i t s revised Choice Plan, b e l a t e d l y .proposed-substantial.-

reductions i n PECO's T&D rat e s , even though the i n i t i a l v e rsion of Enron's Choice 

Plan had assumed the very same T&D rates c a l l e d f o r i n the P a r t i a l Settlement. 

On cross-examiniation, Steven ' J. Kean, Senior Vice-President of 

Governmental A f f a i r s f o r Enron Corp., was asked t o consider the revenue impact 

of Enron's last-minute proposals t o reduce PECO's combined T & D rates by 7.4 

m i l l s per KWH. Based on PECO's average revenues per KWH of j u s t under 10 cents, 

Mr. Kean agreed t h a t Enron e f f e c t i v e l y was now suggesting a 7.44% r e d u c t i o n i n 

PECO's average revenues per KWH. And t h a t reduction j u s t happens t o match, 

almost t o the m i l l , the d i f f e r e n c e s i n the customer discounts between those 

c a l l e d f o r i n the Choice Plan as compared t o the ones established i n the P a r t i a l 

Settlement! See Tr. 1402-1408. 

Obviously, Enron recognized t h a t c o r r e c t i n g the numerous defects i n i t s 

o r i g i n a l s e c u r i t i z a t i o n proposals would s i g n i f i c a n t l y reduce the p r o f i t s i t had 

expected^to r e a l i z e v i a the s e c u r i t i z a t i o n process. Because the o r i g i n a l Enron 

Choice Plan a n t i c i p a t e d using a p o r t i o n of those p r o f i t s t o finance the 

a d d i t i o n a l customer discounts promised i n the Choice Plan, Enron had t o come up 

w i t h a new funding source f o r those discounts to p r o t e c t i t s own a n t i c i p a t e d 

p r o f i t s under the Choice Plan. So Enron simply rev i s e d the Choice Plan t o use 

some of PECO's revenues from the T&D rates t o cover the cost of the a d d i t i o n a l 

customer savings that.Enron had p r e v i o u s l y promised t o PECO's customers. 

This l a s t minute switch i n the way Enron proposes t o fund i t s Choice Plan 

s t a r k l y i l l u s t r a t e s the fundamental d i f f e r e n c e between the P a r t i a l Settlement and 

the Enron Choice Plan. The P a r t i a l Settlement represents a series of compromises 

by the s e t t l i n g p a r t i e s f o l l o w i n g extensive negotiations about a number of h o t l y 
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disputed issues. Those compromises have been accepted by the s e t t l i n g p a r t i e s 

because the o v e r a l l r e s u l t under the P a r t i a l Settlement i s acceptable t o each of 

them. The Enron Choice Plan, on the other hand, i s simply a d e c l a r a t i o n by one 

p a r t y as- to- how i t wants these complex, issues - resolved, a d e c l a r a t i o n t h a t 

o b v i o u s l y favors Enron at every t u r n . There i s no evidence i n t h i s record t o 

show t h a t any other p a r t y , not even the other marketers who have opposed the 

P a r t i a l Settlement, has accepted a l l of the provisions t h a t c o n s t i t u t e the Enron 

Choice Plan. When a pa r t y only has t o negotiate w i t h i t s e l f , as Enron d i d here, 

i t i s a simple matter t o compensate f o r problems encountered w i t h one p a r t of the 

proposal by u n i l a t e r a l l y and a r b i t r a r i l y changing another feature of the o r i g i n a l 

proposal.- That i s p r e c i s e l y what Enron b e l a t e d l y has proposed w i t h , regard, t o 

PECO's T&D r a t e s . Of course, the sig n a t o r y p a r t i e s t o the J o i n t P a r t i a l 

Settlement d i d not have the luxury of modifying the negotiated p r o v i s i o n s of the 

P a r t i a l Settlement simply by announcing a d i f f e r e n t approach more i n accord w i t h 

t h e i r views on any p a r t i c u l a r issue. 

4. Enron's proposals that PECO execute a Power Purchase Agreement 
("PPA") and a Metering, B i l l i n g and Collections Agreement 
("MBC Agreement") to enable Enron to f u l f i l l i t s obligations 
under the Choice Plan, w i l l not be agreed to by PECO. 

While Enron apparently i s both w i l l i n g and eager t o take on the dual r o l e s 

of Provider of Last Resort and supplier of customer b i l l i n g and r e l a t e d services, 

i t j u s t as obviously i s not able t o do so without PECO's help. Enron t h e r e f o r e 

proposed t o o b l i g a t e PECO c o n t r a c t u a l l y t o supply the personnel and f a c i l i t i e s 

t h a t are re q u i r e d ( i ) t o generate a l l of the e l e c t r i c power Enron must acquire 

from time t o time i n order t o meet i t s PLR r e s p o n s i b i l i t i e s , and ( i i ) t o provide 

metering, b i l l i n g and r e l a t e d services ( i n Enron's name, of course) under the 

Choice Plan. To accomplish t h a t r e s u l t , Enron d r a f t e d a p a i r of one-sided 

contracts t h a t i t contends PECO should w i l l i n g l y accept. Not s u r p r i s i n g l y , PECO 
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declared, as recently as the last round of hearings two weeks ago, that i t has 

absolutely no intention of signing either of those proposed contracts. 

One can see just how far both the PPA and the MBC Agreement are t i l t e d i n 

favor of Enron from even a cursory review of the testimony of PECO witnesses 

Pratzon and Crowe (PECO Statements Nos. 21-E and 29-E). Those witnesses 

c a r e f u l l y dissect and discuss the contract proposals that were put forward by 

Enron as essential elements of i t s Choice Plan. Mr. Pratzon concludes that 

Enron's PPA is "one-sided, oppressive and confiscatory." PECO Stmt. 21-E, p. 3-

Mr. Crowe, reviewing Enron's proposed MBC Agreement, points out that i t , l i k e the 

PPA, also i s grossly one-sided and insulates Enron from a l l f i n a n c i a l risks by 

s h i f t i n g those risks to PECO. Mr. Crowe also notes that the MBC Agreement 

ef f e c t i v e l y precludes Commission oversight of these fundamental customer service 

functions and i s anti-competitive. PECO Stmt. 29-E, p. 11. For a l l of those 

reasons, PECO can. not accept either the PPA or the MBC Agreement, and neither 

should the Commission. 

The arrangements set f o r t h i n those two proposed contracts, when viewed i n 

the context of Enron's overall plan to displace PECO as the PLR while 

simultaneously reducing i t s d i s t r i b u t i o n revenues i n the a r b i t r a r y manner that 

Enron suggested i n i t s rebuttal testimony, pose a very serious threat to the 

economic v i t a l i t y of PECO. That threat i n turn c a l l s into question PECO's 

a b i l i t y to continue functioning e f f e c t i v e l y as the e l e c t r i c d i s t r i b u t i o n company 

for Southeastern Pennsylvania. J. Barry Mitchell, Vice President of Finance and 

Treasurer of PECO, succinctly described that threat to PECO's fi n a n c i a l well-

being when he was asked to summarize his conclusions about the impact of the 

proposed Enron Choice Plan on PECO's fin a n c i a l i n t e g r i t y : 

" F i r s t , the Enron Plan i s not i n the best interest of 
consumers and w i l l not promote competition because i t w i l l 
destroy the fin a n c i a l i n t e g r i t y of PECO Energy. This w i l l 
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s e r i o u s l y impair the Company's a b i l i t y t o provide safe, 
r e l i a b l e service t o customers -- who under the Enron Plan must 

% r e l y on the Company, and only the Company, f o r t h a t service --
and t o be a healthy, v i a b l e competitor i n the emerging 
e l e c t r i c marketplace. 

Second, the s e c u r i t i z a t i o n proposal described, i n the Enron 
Plan and r e l a t e d testimony i s not achievable. Therefore, the 

0 Enron Plan, which i s t o t a l l y dependent on s e c u r i t i z a t i o n , w i l l 
not provide the savings t o consumers promised by Enron or, 
indeed, any savings a t a l l . 

F i n a l l y , the 'project finance' s t r u c t u r e of Enron under the 
Enron Plan and the lack of f i n a n c i a l a c c o u n t a b i l i t y of Enron, 
even t o the Commission i t s e l f , i s inappropriate and inadequate 

G t o s a t i s f y the o b l i g a t i o n t o serve consumers which i s the 
e s s e n t i a l r o l e of the provider of l a s t r e s o r t . " PECO Stmt. 
20-E, pp. 2-3. 

Under extensive and vigorous cross-examination-, Mr. M i t c h e l l p e r s i s t e d i n his-

0 cont e n t i o n 1 t h a t the Enron Choice Plan'would prove f i n a n c i a l l y •disastrous t o PECO. 

. i f i t were implemented as Enron has proposed. 

Anyone who might have harbored any l i n g e r i n g questions about PECO's 

^ i n t e n t i o n s regarding the PPA and the MBC Agreements had those doubts d i s p e l l e d 

when Thomas P. H i l l , Vice President and C o n t r o l l e r of PECO, t e s t i f i e d d u ring the 

f i n a l round of hearings on November-18, 1997: 

"Q. But j u s t t o be clear, Mr. H i l l , what i s PECO's p o s i t i o n 
© regarding whether i t w i l l enter i n t o the PPA or MBC ser v i c e 

agreement, agreements t h a t ENRON has proposed? 

A. I have read the testimonies of PECO witnesses Pratzon 
and Crowe, which address the -- those p a r t i c u l a r c o n t r a c t s of 
PPA and the services agreement, and I have also l i s t e n e d t o 

p the cross examination, p a r t i c u l a r l y of Mr. Kean yesterday and 
other ENRON witnesses today, and j u s t so th a t we are c l e a r i n 
the record, the company i n d i c a t e s t h a t i t would not si g n 
e i t h e r of those contracts o f f e r e d i n the ENRON Choice Plan, 
e i t h e r the o r i g i n a l plan or the revised plan, f o r the reasons 
set f o r t h i n those testimonies, and I believe supported by the 

_ cross examination of the ENRON witnesses." Tr. 1811. 

The PPA and MBC agreements are the l i n c h p i n s upon which Enron a b s o l u t e l y 

depends f o r i t s proposal tha't i t supplant PECO as the Provider of Last Resort 

when the t r a n s i t i o n t o a competitive generation market begins. For the reasons 

m 
discussed i n d e t a i l by PECO witnesses H i l l , M i t c h e l l , Pratzon and Crowe i n t h e i r 
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testimony {PECO Stmts. 1-E, 20-E, 21-E and 29-E), the unequivocal declaration 

by PECO that i t w i l l not execute those one-sided agreements obviously i s the only 

way that PECO could possibly respond to Enron's contract proposals. 1 8 

The Enron Choice Plan has many shortcomings, several of which are discussed 

b r i e f l y here and others of which w i l l be further detailed i n the br i e f s to be 

f i l e d by the other signatories to the Joint P a r t i a l Settlement. In the f i n a l 

analysis, the Choice Plan must be seen as promising what Enron can not deliver. 

The Commission should not f a l l into the trap of approving such an ill-conceived 

and unworkable proposal at this c r i t i c a l juncture when Pennsylvania's citizens, 

individuals and businesses alike, are facing dramatic*changes i n how they w i l l 

receive t h e i r e l e c t r i c service i n the future. 

18 
Enron apparently recognizes that PECO can not be compelled to execute either of the 

proposed contracts. I t s argument that PECO should voluntarily enter those contracts because PECO 
w i l l recover $5,461 b i l l i o n i n stranded costs under the Enron Choice Plan (the same amount, of 
course, that PECO w i l l recover under the Partial Settlement) i s not at a l l persuasive. Enron's 
argument assumes that no competitive market w i l l develop under the Partial Settlement, a claim 
that was thoroughly refuted i n the testimonies of PECO witnesses Dr. Hieronymus (PECO Stmt. 6-E) 
and Mr. Freeman (PECO Stmt. 26-E), Senator Fumo, CEPA et a l Witness Dr. Silkman (Sen. Fumo CEPA 
&t a l Stmt. 3) and AARP witness Dr. Cooper (AARP Stmt. 2}. 

41 



CONCLUSION 

The P a r t i a l Settlement presents the Commission w i t h a v e h i c l e f o r moving 

PECO and i t s customers smoothly i n t o and through the p e r i o d of t r a n s i t i o n from 

monopoly t o competition t h a t i s contemplated by the Act. I t represents a very 

c a r e f u l balancing of the i n t e r e s t s of a l l of the stakeholders, r e c o g n i z i n g the 

overarching emphasis the Act places on the p r o t e c t i o n of consumers of e l e c t r i c 

s e r v i c e , whether large or small, as Pennsylvania moves t o a new regime of 

competitive generation markets. With the Commission's approval of the P a r t i a l 

Settlement, even more pr o t e c t i o n s w i l l become a v a i l a b l e t o r e s i d e n t i a l and small 

business customers as t h i s t r a n s i t i o n goes forward. 

The Enron Choice Plan i s not a vi a b l e a l t e r n a t i v e t o the P a r t i a l Settlement 

because i t w i l l not work. The only t h i n g t h a t the Choice Plan can accomplish, 

should the Commission endorse i t as the roadmap f o r moving PECO and i t s customers 

i n t o the new world of competitive generation s e r v i c e , w i l l be increased 

u n c e r t a i n t y and the loss of the a d d i t i o n a l consumer p r o t e c t i o n s t h a t PECO agreed 

to provide when i t j o i n e d i n the P a r t i a l Settlement. 

The O f f i c e of Small Business Advocate r e s p e c t f u l l y requests t h a t the 

Commission approve the J o i n t P e t i t i o n f o r P a r t i a l Settlement as i t was' f i l e d w i t h 

the Commission on August 25, 1997. 

Respe c t f u l l y submitted. 

Bernard A. Ryan, J r . 
Small Business Advocate 

Dated: December 2, 1997 
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AE£EmiX_A 

PROPOSED FINDINGS OF FACT 
AND 

CONCLUSIONS OF LAW 

The O f f i c e of Small Business Advocate endorses and j o i n s i n those Proposed 

Findings of Fact and Conclusions of Law attached t o and submitted w i t h the B r i e f 

of PECO Energy Company t h a t r e l a t e t o the J o i n t P e t i t i o n f o r P a r t i a l Settlement 

as w e l l as those t h a t r e l a t e t o the Enron Choice Plan. The OSBA does not 

endorse or j o i n i n any .other requests f o r f i n d i n g s of f a c t or conclusions of law 

included i n the Appendix t o PECO's B r i e f t h a t e i t h e r relate- t o PECO's l i t i g a t i o n 

p o s i t i o n s i n t h i s case or t o issues t h a t are not resolved i n the J o i n t P e t i t i o n 

f o r P a r t i a l Settlement {issues about which the OSBA has not taken any p o s i t i o n 

i n these proceedings). 

Because the d i s k e t t e s t o be supplied w i t h PECO's B r i e f i n t h i s case w i l l 

include, among other th i n g s , PECO's- request f o r f i n d i n g s of f a c t and conclusions 

of law t h a t are endorsed by and incorporated by reference i n t o t h i s b r i e f , those 

requests are not included on the d i s k e t t e s t h a t w i l l be d e l i v e r e d t o the 

Commission w i t h the OSBA B r i e f i n these proceedings. 
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Boston, MA 02108 

(Witness f o r OCA) 
(617) 367-6500 
( f i r s t c l a s s m a i l ) 

Paul R u s s e l l , E s q u i r e 
P e n n s y l v a n i a Power & L i g h t Co. 
Two N o r t h N i n t h S t r e e t 
A l l e n t o w n , PA 18101-1179 
(PP&L) 

(610) 774-4254 
(610) 774-6726 ( f a x ) 
( o v e r n i g h t m a i l ) 

Steven P. Hershey, E s q u i r e 
Community L e g a l S e r v i c e s , I n c . 
1424 Chestnut S t r e e t 
P h i l a d e l p h i a , PA 19102 
(Counsel f o r CEPA, e t a l ) 
(215) 981-3777 
(215) 981-0434 ( f a x ) 
( o v e r n i g h t m a i l ) 

M i c h a e l G. Banta, E s q u i r e 
V i c e - P r e s i d e n t / A s s t G e neral Counsel 
I n d i a n a p o l i s Power & . L i g h t Co. 
One Monument C i r c l e 
P.O. Box 1595 
I n d i a n a p o l i s I N 46206-1595 
(317) 261-8449 
(317) 261-8288 ( f a x ) 
( f i r s t c l a s s m a i l ) 



Donald A. Kaplan, E s q u i r e 
P r e s t o n Gates E l l i s & 

Rouvelas Meeds 
S u i t e 500 
1735 New York Avenue, N.W. 
Washington, DC 20006-4759 
(For PP&L) 
(202) 628-1700 
(202) 331-1024 ( f a x ) 
( f i r s t c l a s s m a i l ) 

Mr. Lance S. Haver 
604 8 Ogontz Avenue 
P h i l a d e l p h i a , PA 19141 
(215) 424-8045 ( f a x ) 
( o v e r n i g h t m a i l ) 

Bruce A. C o n n e l l , E s q u i r e 
DuPont Power M a r k e t i n g , I n c . 
Le g a l Department 
600 N. D a i r y A s h f o r d , ML-1034 
Houston, TX 77079 
(281) 293-1736 
(281) 293-3826 ( f a x ) 
( f i r s t c l a s s m a i l ) 

Terence F i t z p a t r i c k , E s q u i r e 
D a v i d D e s a l l e , E s q u i r e 
Ryan, R u s s e l l , Ogden & S e l t z e r 
800 N o r t h T h i r d S t r e e t 
S u i t e 101 
H a r r i s b u r g , PA 17102-2 025 
(GPU Energy) 
(717) 236-7714 
(717) 236-7816 ( f a x ) 
(hand d e l i v e r e d ) 

L i n d a C. Smith , E s q u i r e 
D i l w o r t h , Paxson, K a l i s h & 
Kauffman 
305 N o r t h F r o n t S t r e e t 
S u i t e 403 
H a r r i s b u r g , PA 17101 
(AARP) 
(717) 236-4812 
(717) 236-7811 ( f a x ) 
(hand d e l i v e r e d ) 

R a n d a l l V. G r i f f i n , E s q u i r e 
Delmarva Power & L i g h t Company 
800 K i n g S t r e e t 
W i l m i n g t o n , DE 19899 
(302) 429-3320 
(302) 429-3801 ( f a x ) 
( f i r s t c l a s s m a i l ) 

Mr. Dav i d Boonin 
New Energy V e n t u r e s 
1845 Walnut S t r e e t , S u i t e 2525 
P h i l a d e l p h i a , PA 19103 
(215) 563-9290 
(215) 563-9292 ( f a x ) 
( f i r s t c l a s s m a i l ) 

Mr. Stephen J. Baron 
J. Kennedy and A s s o c i a t e s , I n c . 
35 G l e n l a k e Parkway, S u i t e 475 
A t l a n t a , GA 3 0328 
( f i r s t c l a s s m a i l ) 

Audrey Van Dyke, E s q u i r e 
N aval F a c i l i t i e s E n g i n e e r i n g Command 
- L i t i g a t i o n H e a d q u a r t e r s 09L 
Washington Navy Yard B l d g . 218 
901 M S t r e e t SE 
Washington, DC 20374-5018 
(202) 685-1931 
(202) 433-2591 ( f a x ) 
( o v e r n i g h t m a i l ) 

Mr. P e t e r B r a d f o r d 
B r a d f o r d Road, Route 11 
P.O. BOX 4 97 
Peru, Vermont 05152 
( w i t n e s s f o r CEPA) 
(802) 824-4296 
( f i r s t c l a s s m a i l ) 

Mr. R i c h a r d S i l k m a n 
163 Main S t r e e t 
Yarmouth, Mai ne 04 096 
( w i t n e s s f o r CEPA) 
(207) 846-0539 
( f i r s t c l a s s m a i l ) 

Joseph A. Dworetzky, E s q u i r e 
Hangley A r o n c h i c k Segal & P u d l i n 
One Logan Square 
T w e l f t h F l o o r 
P h i l a d e l p h i a , PA 19103-693 3 
(215) 496-7014 
(215) 568-0300 ( f a x ) 
( o v e r n i g h t m a i l ) 



Michael L. Kessler, Esquire 
Vice President/General Counsel 
American Energy Solutions, Inc 
111 South A l f r e d Street 
Alexandria, VA 22314 
(703) 684-1006 
(703) 683-3256 (fax) 
( f i r s t class mail) 

Joseph J. Malatesta, J r . , Esq. 
Malatesta, Hawke & McKeon 
100 North Tenth Street 
P. O. Box 1778 
Harrisburg, PA 17105 
(Municipal I n t e r v e n o r Group) 
(717) 236-1300 
(717) 236-4841 (fax) 
(hand d e l i v e r e d ) 

Usher Fogel, Esquire 
Roland, Fogel, Koblenz 

& Carr, LLP 
1 Columbia Place 
Albany, NY 12207 
(Pa. Petroleum Assoc.) 
(Plumbing, Heating, Cooling 

Contractors, Inc.) 
(518)' 434-8112 
(518) 434-3232 (fax) 
(overnight mail) 

Susan M. Shanaman, Esquire 
212 North T h i r d Street 
Suite 203 
Harrisburg, PA 17101-1505 
(Center f o r Energy/Econ Dev) 
(717) 236-2055 
(717) 236-2070 (fax) 
(hand d e l i v e r e d ) 

Robert A. M i l l s , Esquire 
McNees, Wallace & Nurick 
100 Pine S t r e e t 
P.O. BOX 1166 
Harrisburg, PA 17108-1166 
(Pa. R e t a i l e r s ' Assoc.) 
(717) 237-5216 
(717) 237-5300 (fax) 
(hand d e l i v e r e d ) 

Ms. Sharon Johnson 
Putnam, Hayes & B a r t l e t t 
1776 Eye S t r e e t , NW 
Washington, DC 2 0006 
( f i r s t class mail) 

Gordon Smith, Esquire 
John & Hengerer 
1200 17th S t r e e t , N.W. 
Suite 600 
Washington, DC 20036-3006 
(Duke Energy Trading/Marketing) 
( E l e c t r i c Clearinghouse, Inc.) 
(Vastar Power Marketing, Inc.) 
(NorAm Energy Management, Inc.) 
(202) 429-8809 
(202) 429-8805 (fax) 
(overnight mail) 

Brian A. Rider, President 
Pennsylvania R e t a i l e r s ' Assoc. 
224 Pine Street 
Harrisburg, PA 17101-1325 
(717) 233-7976 
(hand delivered) 

Judah L. Rose 
ICF Resources, Inc. 
93 0 0 Lee Highway 
F a i r f a x , VA 22031 
(703) 934-3342 
(703) 934-3349 ( f a x ) 
( f i r s t class mail) 

Mr. W i l l i a m F. Sundermeir 
2504 West Avenue 
Ocean C i t y , NJ 08226 
( f i r s t class mail) 

John Klauberg, Esquire 
Bruce M i l l e r , Esquire 
LeBoeuf, Lamb, Greene and MacRae, LLP 
125 West 55th S t r e e t 
New York, NY 10019-5389 
(212) 424-8125 
(212) 424-8500 (fax) 
( f i r s t class mail) 



Craig G. Goodman, Esquire 
ERI, Incorporated 
3333 K. St r e e t , N.W. 
Suite 425 
Washington, DC 20007 
(Equitable Resources) 
(202) 333-3288 
(202) 333-3266 (fax) 
(overnight mail) 

Stephanie A. Sugrue, Esquire 
Duane, Morris & Heckscher 
1667 K S t r e e t , N.W., Suite 700 
Washington, DC 20006-1608 
(QST Energy, Inc.) 
(202) 776-7800 
(202) 776-7801 (fax) 
(overnight mail) 

Vincent J. Walsh, J r . , Esquire 
A s s i s t a n t Deputy Counsel 
Southeastern Pennsylvania 
Tr a n s p o r t a t i o n A u t h o r i t y 
1234 Market S t r e e t , F i f t h Floor 
P h i l a d e l p h i a , PA 19107-3780 
(215) 580-7459 
(215) 580-7078 (fax) 
(overnight mail) 

John J. Gallagher, Esquire 
Zsuzsanna E. Benedek, Esquire 
Michael K l e i n , Esquire 
Leboeuf, Lamb, Greene & MacRae 
200 N. T h i r d S t r e e t , Suite 300 
P.O. Box 12105 
Harrisburg, PA 17108-2105 
(717) 232-8199 
(717) 232-8720 (fax) 
(hand delivered) 

Kenneth G. Hurwitz, Esquire 
Maureen Z. Hurley, Esquire 
Venable, Baetjer, Howard & C i v i l e t t i 
1201 New York Avenue, N.W. 
Suite 1100 
Washington DC 20005-3917 
(Southeastern Pa. Trans. A u t h o r i t y ) 
(202) 962-4800 
(202) 962-8300 (fax) 
( f i r s t class mail) 

Bernard A. Ryan, J r . 
Small Business Advocate 

Date: December 2, 1997 

TO 
o 

TC -<• 
o 
~n 
2} 
o 
m 

~--J 
CD 

rn 

i 

rs: 
no 

CD 

cn 


