BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tracey Andrews 					:
							:
	v.						:		C-2012-2304551
							:
PPL Electric Utilities Corporation			:


William Andrews 					:
							:
	v.						:		C-2012-2300410
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Granting the Motion for Summary Judgment filed 
by PPL Electric Utilities Corporation


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		The purpose of this Initial Decision is to grant the Motion for Summary Judgment filed by PPL Electric Utilities Corporation where the factual issues are not in dispute, the safety issues have been addressed, and the remaining issues are beyond the jurisdiction of the Commission to grant.

		On April 19, 2012, William Andrews filed a formal Complaint against PPL Electric Utilities Corporation (PPL Electric or Respondent) alleging that (1) he wanted to oppose the rate increase, which is docketed at C-2012-2300402 and consolidated with the base rate case at R-2012-2290597[footnoteRef:1]; and (2) the Respondent has refused to show the right-of-way for the power lines on his property despite his asking many times, docketed at C-2012-2300410, to be addressed here.  He alleged that the lines are a safety hazard to his home and property.  He asks that the Commission not grant a rate increase until his issues have been resolved. [1:  The issue related to the rate case was addressed in the Company's recent case at R-2012-2290597.] 


[bookmark: _GoBack]		The Secretary served the Complaint on PPL Electric on April 24, 2012. Respondent filed its Answer on May 24, 2012, denying the material allegations of the Complaint.

		Also on April 19, 2012, Tracey Andrews filed a formal Complaint against PPL Electric, although it was returned to her by the Commission's Secretary for her original signature and is docketed on May 1, 2012.  The Complaint alleges that there are power lines on her property and they are dangerous and should be removed, or, in the alternative, just compensation should be given.  She alleges that the Carbondale Fire Department has been called because the power lines caused her trees to catch fire.

		The Respondent filed its Answer on June 5, 2012, denying the material allegations of the Complaint and asking that the matter be referred to mediation.  Also on June 5, 2012, Respondent filed its Motion to Consolidate the two Complaints, alleging that the two Complainants are married and the same property is the subject of both complaints.

		On September 18, 2012, by Motion Judge Assignment Notice, the Motion to Consolidate was assigned to me for processing.  No opposition was filed to the Motion in either docket, and the matters were consolidated by Order dated October 12, 2012.

		The matter was referred to mediation, where it remained until the utility filed a Motion for Summary Judgment on May 9, 2013, alleging that the safety issues alleged in the Complaints have been resolved and the remainder of the case should be dismissed for lack of subject matter jurisdiction.  No response was received within the twenty day answer period.  The matter was assigned back to me on June 5, 2013, and the Motion for Summary Judgment is ripe for disposition.

FINDINGS OF FACT

		1.	Complainants are William and Tracey Andrews, residing at 40 Gordon Avenue, Carbondale, PA 18407.

		2.	Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential and commercial electric distribution service in the Commonwealth of Pennsylvania.

		3.	Following a resolution conference on September 4, 2012, Complainants permitted Respondent's employees to enter the Complainants' property to identify problem vegetation and subsequently to trim it.  Motion ¶10.

		4.	PPL's Line Clearance Inspector, Stephen M. Lefchak, personally oversaw the tree removal and trimming which occurred on the distribution line in question.  Motion ¶17, Affidavit of Stephen M. Lefchak ¶6.

		5.	The work at the site in question was completed by November 19, 2012, and stump removal was completed on December 28, 2012.  Affidavit of Stephen M. Lefchak ¶¶7, 8.

		6.	The subject circuit is scheduled for maintenance trimming again in 2015.  ¶8.

		7.	PPL's Right-of-Way Agent, Margaret R. Alvarez, conducted an investigation into the three poles in question and discovered that they were placed in their current locations in 1928, 1935, and 1950, when the property was owned by the Delaware and Hudson Railroad Company (D&HRR).  D&HRR sold the property to John and Enid Baumann in 1968, who in turn, sold the property to the Complainants in 1976.  Affidavit of Margaret R. Alvarez ¶4.

		8.	The three poles in question appear to be located within the Lancaster County road right-of-way.  Affidavit of Margaret R. Alvarez ¶8.

		9.	On May 9, 2013, Respondent filed a Motion for Summary Judgment.

		10.	No responsive pleading was filed.

DISCUSSION

		Summary relief may be granted where the moving party establishes that the case is clear and free from doubt, that there exist no genuine issues of material fact to be tried and that the moving party is entitled to relief as a matter of law.  Magazine Publishers of America v. Dept. of Revenue, 618 A.2d 156 (Pa. Cmwlth. 1992), AFF'D, 539 Pa. 563, 654 A.2d 519 (1994); Dept. of Auditor General v. SERA, et al., 860 A.2d 206 (Pa. Cmwlth. Ct. 2004); 2004 Pa. Commw. LEXIS 756.

		The Complaints allege that the Respondent's power lines on the Complainants' property are a safety hazard, and the fire department had to be called because the power lines caused Complainants' trees to be set on fire.  As a remedy, the Complainants seek just compensation or removal of the power lines, or resolution of the safety issue.

		

Commission regulations provide:
[bookmark: 5.102.]§ 5.102. Motions for summary judgment and judgment on the pleadings.
* * *
 (d)  Decisions on motions.
   (1)  Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
   (2)  Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.
   (3)  Form of decision.  The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §  5.533 (relating to exceptions).  Denial of a motion will be in the form of a written order.
52 Pa. Code § 5.102 (in pertinent part).

		The facts must be evaluated in a light most favorable to the non-moving party.

		I note that the usual method of ending a case initiated by a complaint, following resolution of the issues is for the utility to file a certificate of satisfaction, thus ending the litigation without the need for further involvement of the Commission, save the routine processing necessary to close a docket.  PPL's footnote 2 on page 7 of the Motion indicates that the Company has contacted Complainants' counsel to determine if the Complainants are satisfied but was unable to procure agreement to the satisfaction, although no specific objection was made.
		While PPL has apparently been dealing with Complainants' counsel, there has been no notice of appearance made on behalf of either Complainant in this docket, as required by the Commission's rules of procedure.  52 Pa. Code § 1.24.  This has put the Respondent in the awkward position of not being able to contact the Complainants directly, as they have counsel, while not being able to serve and deal with only the Complainants' counsel exclusively, as he has not entered an appearance in this matter.

		From the Commission's point of view, this approach is problematic as well, as unrepresented complainants are generally given more leeway in litigation matters than those represented by attorneys.  It would be quite unfair for Complainants to take advantage of this unwritten policy while actually receiving the benefit of legal representation.

		However, from a strictly legal standpoint, Complainants are not represented by counsel, and the Respondent has filed a Motion for Summary Judgment.  Neither the Complainants nor their counsel, if any, has filed a response.  Therefore, regardless of the Complainants' representation, the analysis is based on the record as it exists.

		As the regulation requires, the Motion will be granted, "if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law."  52 Pa. Code § 5.102(d)(2).

		The facts alleged in the Complaints are that the vegetation surrounding the three poles on or near the property of the Complainants require management, as contact with PPL facilities resulted in a fire on at least one occasion.

		The affidavits attached to the Motion reveal that the Company has met with the Complainants, that the Company has entered Complainants' property with their permission, and that the necessary vegetation management had been both identified and carried out.  In addition, the three poles in question have been attached to the property far longer than the Complainants owned the property, and that they are most likely located on the county road right-of-way, as the property abuts the road.  Importantly, the three poles in question support the distribution line that provides electric service to the Complainants' residence, and their removal would jeopardize Complainants' service.

		That the Commission is not authorized to grant monetary damages is well-settled.  The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  Therefore, the Commission cannot order PPL to pay monetary damages to the Complainants.

		Similarly, the Commission is not the proper forum to resolve a controversy which will determine property rights.  Tod and Lisa Shedlosky v. Pennsylvania Electric Company, Docket No. C-20066937 (Order entered May 28, 2008).  Property disputes belong in a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 11, 2003)(Commission had no jurisdiction to interpret the meaning of a written right-of-way agreement); Stefanoski v. Pennsylvania-American Water Co., Docket No. C-20078219 (Order entered September 22, 2008)(Commission declined to resolve dispute where complainant sought removal of utility's waterline or compensation for its remaining on his property).

		The safety issues raised in the Complaints have been addressed, and the Commission is not empowered to direct the Company to move its poles from their present location or to direct the payment of monetary damages.  The Motion for Summary Judgment is properly supported, is unopposed, and is granted.



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this matter.  66 Pa. C.S. § 703.

2. Summary judgment will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(2).
		3.	That the Commission is not authorized to grant monetary damages is well‑settled.  The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).

		4.	The Commission is not the proper forum to resolve a controversy which will determine property rights.  Tod and Lisa Shedlosky v. Pennsylvania Electric Company, Docket No. C-20066937 (Order entered May 28, 2008).

		5.	Property disputes belong in a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 11, 2003) (Commission had no jurisdiction to interpret the meaning of a written right-of-way agreement); Stefanoski v. Pennsylvania-American Water Co., Docket No. C-20078219 (Order entered September 22, 2008) (Commission declined to resolve dispute where complainant sought removal of utility's waterline or compensation for its remaining on his property).

		6.	The standard for the grant of summary judgment is met.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Summary Judgment filed by PPL Electric Utilities Corporation in the cases captioned Tracey Andrews v. PPL Electric Utilities Corporation, Docket No. C-2012-2304551 and William Andrews v. PPL Electric Utilities Corporation, Docket No. C‑2012-2300410, is granted.

		2.	That the Complaints filed by Tracey Andrews and William Andrews at Docket Nos. C-2012-2304551 and C-2012-2300410, are dismissed.

		3.	That the Secretary mark this docket closed.


Dated:	June 10, 2013		/s/							Susan D. Colwell
							Administrative Law Judge
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