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January 13, 1998

HAND DELIVERED

James J. McNulty, Secretary/Prothonotary
Pennsylvania Public Utility Commission
North Office Building - Filing Room

PO Box 3265

Harrisburg, PA 17105-3265

RE:  Pennsylvania Public Utility Commission v. PECO Energy Company; Docket No.
R-00973953

ANSWER OF MID-ATLANTIC POWER SUPPLY ASSOCIATION IN
OPPOSITION TO PETITION OF PECO ENERGY COMPANY FOR
EXTENSION OF TIME TO FILE COMPLIANCE TARIFF AND
REQUEST FOR AN ORDER DIRECTING PECO ENERGY COMPANY
TO OBEY THE ORDER OF THE COMMISSION AND TO FILE ITS
COMPLIANCE FILING FORTHWITH (OR, NO LATER THAN THE
CLOSE OF BUSINESS, JANUARY 16, 1998)

Dear Mr. McNulty:

Enclosed for filing with the Commission are an original and three (3) copies of the
Answer of Mid-Atlantic Power Supply Association In Opposition To Petition Of PECO Energy
Company For Extension Of Time To File Compliance Tariff And Request For An Order
Directing PECO Energy Company To Obey The Order Of The Commission And To File Its
Compliance Filing Forthwith (Or, No Later Than The Close Of Business, January 16, 1998) in
connection with the above-captioned proceeding. A copy of this document has been served in
accordance with the attached Certificate of Service.
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If you have any questions, please feel free to call. Thank you for your attention to this
matter.

Very truly yours,
. /
Syt ]
William T. Hawke

Janet L. Miller
Todd S. Stewart

Counsel for the Mid-Atlantic Power
Supply Association

WTH:JLM/kmg
Enclosures

ce: Chairman John Quain
Vice Chairman Robert Bloom
Commissioner John Hanger
Commissioner David Rolka
Commissioner Nora Mead Brownell
Cheryl Walker Davis, Office of Special Assistants
Frank B. Wilmarth, Law Burcau
Attached Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTIILTY COMMISSION

Pennsylvania Public Utility Commission
V.

R-00973953
PECO Energy Company
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ANSWER OF MID-ATLANTIC POWER SUPPLY ASSOCIATIGN
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TO OBEY THE ORDER OF THE COMMISSION AND TO FILE
ITS COMPLIANCE FILING FORTHWITH (OR, NO LATER
THAN THE CLOSE OF BUSINESS, JANUARY 16, 1998)

AND NOW, this 13" day of January, 1998, comes the Mid-Atlantic Power Supply

Association (“MAPSA™), and opposes PECO Energy Company’s (“PECO™) Petition for an

Extension of Time to file its Compliance filing in this proceeding, and in support of its
opposition, states as follows

I. Contrary to PECO’s suggestion,

compliance with Commission Orders
establishing deadlines in restructuring cases does matter

2.

Further, not only will individual suppliers be prejudiced by extensions of due
Dinle:

dates, particularly comphance flings; thg publlc &nterest w1ll be prejudiced by any delays.
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3. In particular, the Commission’s December 23, 1997 Order in this proceeding
directs PECO to commence its open enrollment period beginning March 1, 1998, for two-thirds

of its customers which are eligible to shop for electric generation effective January 2, 1999.

4, As the Pilot experience has indicated, in order for Electric Generation Suppliers to
make their business plans and prepare offers, specific procedures and a supplier tariff must be in
place well in advance of enrollment, in order to afford customers the benefits of competition

under the time schedules established.

5. Any delays only can lead to cost increases which are contrary to the public

interest.

6. The stated reason for the requested extension. of time, namely, PECO’s Petition
for Reconsideration, does not provide a sufficient basis for the requested extension. That Petition
addresses few matters decided by the Commission in its December 23, 1997 Order, and any
decision by the Commission on reconsideration will have little effect on the Compliance filing.
The “burden” to PECO of filing revised tariff rates is relatively insignificant when compared to

the harm which any delay in filing a supplier tariff and in starting the open enrollment will cause.

WHEREFORE, in view of the foregoing reasons, it is requested that:
1. The Commission enter an Order denying PECO Energy Company’s request for an

extension of time to file its Compliance filing;
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2. The Commission enter an Order directing PECO Energy Company to bring its
conduct in compliance with a final Order of the Commission, and to file the requisite

Compliance filing forthwith, or no later than the close of business, January 16, 1998.

Respectfully submitted,

)

William T. Hawke =~

Janet L. Miller

Malatesta Hawke & McKeon LLP
Harrisburg Energy Center

100 North Tenth Strect

P.O.Box 1778

Harrisburg, PA 17105
717-236-1300

Counse!l for
Mid-Atlantic Power Supply Association

Dated: January 13, 1998
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CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a copy of the foregoing document upon the
persons named and in the manner indicated below.

Service By First Class Mail;

Paul R. Bonney, Esquire Donald A. Kaplan, Esquire

Noel H. Trask, Esquire Pennsylvania Power & Light Company

Micahel A. Carvin, Esquire Suite 500

PECQ Energy Company 1735 New York Avenue, NW

2301 Market Street Washington, DC 20006-4759

PO Box 8699 202-331-1024

Philadelphia, PA 19101-8699

215-568-3389 Joseph A. Dworetsky, Esquire
New Energy Ventures

John L. Munsch, Esquire Hangley Aronchick Segal & Pudlin

Allegheny Power Corporation One Logan Square, 12 Floor

800 Cabin Hill Drive Philadelphia, PA 19103

Greensburg, PA 15601 215-568-0300

412-838-6177
Audrey Van Dyke, Esquire

Paul E. Russell, Esquire Naval Facilities Engineering Command

Pennsylvania Power & Light Company Washington Navy Yard

Two North Ninth Street _ Buiiding 218, Room 200
Allentown, PA 18101 901 M Street, SE
610-774-6726 Washington, DC 20374-5018

202-433-2591

Steven P. Hershey, Esquire

Community Legal Services, Inc. Usher Fogel, Esquire

1424 Chestnut Street: Pennsylvania Petroleum Association
Philadelphia, PA 19102 Roland Fogel Koblenz & Carr LLP
215-981-0434 1 Columbia Place

Albany, NY 1227

Roger Clark, Esquire 518-434-3232

Environmentalists

905 Denston Drive Gordon Smith, Esquire
Ambler, PA 19002-3901 Electric Clearinghouse, Inc.
215-628-2630 i Duke Energy Trading & Marketing LL.C

Vastar Power Marketing, Esquire
NorAm Energy Management, Inc.
John & Hengerer

1200 17* Street, NW, Suite 600
Washington, DC 20036-3006
202-429-8805

Honorable Marlane R. Chestnut
Honorable Charles E. Rainey, Jr,
Administrative Law Judges
Pennsyivania Public Utility Commission
1302 Philadelphia State Office Building
1400 West Spring Garden Street
Philadelphia, PA 19130




Stephanie A. Sugrue, Esquire
QST Energy, Inc.

Duane, Morris & Heckscher, LLP
1667 K Street NW

Suite 700

Washington, DC 20006-1608

Vincent J. Walsh, Jr., Esqurie
Southeastern PA Transportation Authority
1234 Market Street, Fifth Floor
Philadelphia, PA 19107-3780

Lance Haver
6048 Ogontz Avenue
Philadelphia, PA 19141

Tanya J. McCloskey, Esquire
Steven Steinmetz, Esquire
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120
717-783-7152

Bernard A. Ryan, Jr., Esquire
Office of Small Business Advocate
Commerce Building, Suite 1102
300 North Second Street
Harrisburg, PA 17101
717-783-2831

Kenneth Mickens, Esquire

Charles Daniel Shields, Esquire
Pennsylvania Public Utility Commission
Office of Trial Staff

Pitnick Building

Harrisburg, PA 17105-3265
717-787-2677

David M. Kleppinger, Esquire
Derrick P. Williamson, Esquire
PAIEUG

McNees Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108
717-237-5300

Terrance Fitzpatrick, Esquire
David DeSalle, Esquire

GPU Energy

Ryan Russell Ogden & Seltzer
800 North Third Street, Suite {01
Harrisburg, PA 17102
717-233-5287

Christopher B. Craig, Esquire
Senator Vincent Fumo

Room 545 Main Capital Building
Harrisburg, PA 17120
717-783-5210

Walter W. Cohen, Esquire

Andrew J. Giorgione, Esquire
Indianapolis Power & Light Company
204 State Street

Harrisburg, PA 17101

717-234-9734

Daniel Clearfield, Esquire

Gerald Gornish, Esquire

Enron Corp.

Wolf Block Schorr & Solis-Cohen
401 North Front Street
Harrisburg, PA 17101
717-237-7161
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Robert A. Mills, Esquire
Pennsylvania Retailers’ Association
McNees Wallace & Nurick

100 Pine Street

PO Box 1166

Harrisburg, PA 17108-1166
717-237-5300

Linda C. Smith, Esquire

AARP

Dilworth Paxson Kalish & Kauffman
305 North Front Street

Suite 403

Harrisburg, PA 17101
717-783-3210

Joseph J. Malatesta, Jr., Esquire
Lillian Smith Harris, Esquire
Municipal Intervenors Group
Malatesta Hawke & McKeon LLP
PO Box 1778

Harrisburg, PA 17105

Craig A. Doll, Esquire

Delmarva Power & Light Company
214 State Street

Harrisburg, PA 17101
717-230-9750

John J. Gallagher, Esquire
Zsuzsanna E, Benedek, Esquire
Enron Energy Services, Power, Inc.
LeBouef, Lamb, Greene & MacRae
200 North Third Street, Suite 300
P.O. Box 12105

Harrisburg, PA 17108-2105

DATED: January 13, 1998

Bruce A. Connell, Esquire

DuPont Power Marketing, Inc.

600 North Dairy Ashford, ML-1034
Houston, TX 77079

Gary A. Jeffries, Esquire

CNG Energy Services Corporation
One Park Ridge Center

P.O. Box 15746

Pittsburgh, PA 15244-0746

Paul L. Ziegler, Esquire
Delaware Valley Schools
Energy/Utility Consortium
Ziegler & Zimmerman, PC

355 North 21* Street, Suite 304
P.O. Box 1080

Camp Hill, PA 17011-3707

Ethan Giddings

217 Rodman Avenue

Jenkintown, PA 19046

Michaei L. Kessler

Vice President and General Counsel
American Energy Solutions, Inc.
111 South Alfred Street
Alexandria, VA 22314

Susan Shanaman, Esquire

Center for Energy and Economic
Development

212 North Third Street, Suite 203
Harrisburg, PA 17101-1505

William T. Hawke
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{(m17) 237-7160
FACSIMILE: {717) 237-7161

i D ji 840
ALAR KOHLER . i
DireCcT Dig: {717 237-7 172
E-MaiL: AKOHLER@WOLFBLOCK.COM :

Janaury 13, 1998

VIA HAND DELIVERY 2 @
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James McNulty, Acting Secretary ’r‘E - =
Pennsylvania Public Utility Commission Sy —
P.O. Box 3265 5L
Harrisburg, PA 17105-3265 <o =
- —
RE:  Pennsylvania Public Utility Commission v. (::",.“, on
PECO Energy Company = =

Docket No. R-00973953

Dear Mr. McNulty:

Enclosed for filing please find an original and three copies of Enron’s Answer to
Petitions for Reconsideration in the above-captioned action. As indicated on the attached

Certificate of Service, copies of this document are being served this day on the parties in the
manner indicated.

Please contact me if you have any questions with respect to the enclosed.

Sincerely,
Alan Kohler
For WOLF, BLOCK, SCHORR and SOLIS- COHEN LLP
AK/cln
Enclosure
cC; All Parties of Record w/enc. VY RAT AT
IR AL RTT
JULUMENT
rﬂ g F“m% s
FOLDER

PHILADELPHIA, PA ® BLUE BELL, PA ® CAMDEN, NJ * NORRISTOWN, PA * WILMINGTON, DE
DSH:10789.1
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing
documents upon the participants listed below, in accordance with the requirements of § 1.54
(relating to service by a participant):

FAX AND FIRST CLASS MAIL
Paul R. Bonney

Ward L. Smith, Esq.

PECO Energy Company

2301 Market Street, 523-1
Philadelphia, PA 19103

Steven P. Hershey, Esquire
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Tanya McCloskey, Esquire
Steven K. Steinmetz, Esquire
Office of Consumer Advocate
Strawberry Square, 14th Floor
Harrisburg, PA 17120

David Kleppinger, Esquire
Derrick Williamson, Esquiire
Robert A. Mills, Esquire
McNees, Wallace & Nurick
100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Joseph A. Dworetzky, Esquire

John P. Lavell, Ir., Esquire
Hangley Aronchick Setgal & Pudlin
One Logan Square, 12th Floor
Philadelphia, PA 19103

FIRST CLASS MAIL
Michael G. Banta, Esquire
Indianapolis Power & Light
One Monument Circle
Indianapolis, Indiana 46204

Christopher B. Craig, Esq.

Democratic Committee on Appropriations
Room 545, Main Capitol Bldg.
Harrisburg, PA 17120

DSH:8726.1
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Kenneth L. Mickens, Esquire
Pennsylvania Public Utility Comm.
901 North 7th Street

P.O. Box 3256

Harrisburg, PA 17105-3265

Lance Haver
6048 Ogontz Ave,
Philadelphia, PA 19141

Bernard A. Ryan, Esquire

Karen Oill Moury, Esquire
Assistant Small Business Advocate
Suite 1102 Commerce Building
300 N. 2nd Street

Harrisburg, PA 17101

Linda C. Smith, Esquire

Dilworth, Paxson, Kalish & Kauffman
305 North Front Street, Suite 403
Harrisburg, PA 17101

Alan Barak, Esquire

Penn Energy Project

Widener University School of Law
3700 Vartan Way

Harrisburg, PA 17110

Craig A. Doll, Esquire
214 State Street
Harrisburg, PA 17101

Walter W. Cohen, Esquire

Andrew J. Giorgione, Esquire

Obermayer, Rebmann, Maxwell & Hippel, LLP
204 State Street

Harrisburg, PA 17101

Terence Fitzpatrick, Esquire
David Desalle, Esquire

Ryan, Russell, Ogden & Seltzer
800 North Third Street, Suite 101
Harrisburg, PA 17102

Janet Miller, Esquire

Joseph J. Malatesta, Jr., Esquire
Lillian. Smith Harris, Esquire
Malatesta Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778

DSH:8726.1 -2-



Paul Russell, Esquire

Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, PA 18101

Donald Kaplan, Esquire
Preston, Gates, et al.

Suite 500

1735 New York Ave., NW
Washington, DC 20006-4759

Roger Clark, Esquire
NESIP 905 Denston Drive
Ambler, PA 19002-3901

John L. Munsch, Esquire
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601

Bruce A. Connell, Esquire
DuPont Power Marketing, Inc.
Legal Department

600 N. Dairy Ashford, ML-1034
Houston, TX 77079

David M. Wise
WiseEnergy

615 Summitt Avenue
Maplewood, NJ 07040

Joel D. Newton, Esquire

Verner, Liipfert, Bermhard, McPherson & Hand
901 15th Street, N.W., #700

Washington, DC 20005-2301

Audry Van Dyke, Assoc. Counsel (Litigation)
Naval Facilities Engineering Command
Washington Navy Yard,

Building 218, Room 200

901 M. Street, SE

Washington, DC 20374-5018

Usher Fogel

Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207

Gordon 1. Smith, Esquire

John & Hengerer

1200 17th Street, N.W., Suite 600
Washington, DC 20036-3006
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John R. O, Esquire

Duke Energy Trading and Marketing, LLC
One Westchase Center, Suite 650

10777 Westheimer

Houston, TX 77042

Barbara Alexander
Consumer Affairs Consultant
15 Wedgewood drive
Winthrop, ME 04364

Richard LaCapra

Lee Smith

The Province Building
333 Washington Street
Boston, MA 02108

Thomas Catlin

Exeter Assoc., Inc.

12510 Prosperity Drive, Suite 350
Silver Spring, MD 20904

Nancy Brockway, Esquire
18 Tremont Street, Suite 400
Boston, MA 02108

Stephen J. Baron

J. Kennedy and Associates, Inc,
35 Glanlake Parkway, Suite 475
Atlanta, GA 30328

Mr. Sam DeFrawi

Director, Navy Rate Intervention
Washington Navy Yard
Building 212, Code 00R]

901 M. Street, S.E.
Washington, DC 20374-5018

John P. Zinkand

Penna. Petroleum Assoc.
Building 2, Suite 121
2001 N. Front Street
Harrisburg, PA 17102
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Richard Silkman
76 Main Street
Yarmouth, ME 04096

Dated: January 13, 1998
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of PECO Energy Company

for Approval of its Restructuring Plan : Docket No. R-00935593
Under Section 2806 of the Public :
Utility Code
:U
S 8 .
ENRON’S ANSWER TO T 5 o
PETITIONS FOR RECONSIDERATION Sy Do
Hg w1
2 5 I
Enron Energy Services Power, Inc. and Enron Power Marketlrg Inc: Y
m et

(collectively "Enron") submit this Answer to certain portions of the various Egtltloﬁs for
reconsideration submitted by parties of record to the above-captioned Restructuring
Proceeding for PECO Energy Company ("PECO™).! Through the various reconsideration
requests, petitioners seek a variety of modifications to the Commission’s December 23,
1998 Opinion and Order (the "Opinion and Order").

Through this Answer, Enron responds to several of the issues raised by the
reconsideration petitions and generally requests the Commission to affirm its

determinations in the Opinion and Order as to those issues.” Summarily, Enron advocates

the following responses to issues raised by petitioners. IR { U M E N T
W RN '

I AYEE RN
FOLDER
Enron is responding to the petitions for reconsideration filed by PECO, the Philadelphia
Area Industrial Energy Users Group ("PAIEUG"), the Office of Consumer Advocate

("OCA™), and Consumer Education and Protective Association et al. ("CEPA"). New
Energy Ventures ("NEV") and Enron also submitted petitions for reconsideration.

In one instance, Enron also requests the Commission to grant reconsideration; as;t‘o A 'E: 1
claim raised by OCA. @ RETEAN

DSH:10781.1

JAN 13 1998
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(a)  The Commission should affirm its determination that
customers choosing to stay with PECO for generation services should pay
generation rates equal to the generation credit established by the Opinion
and Order, at least until such time as the Commission completes the
provider of last resort ("PLR") rulemaking contemplated by the Opinion
and Order and implements any alternative pricing methodology, provided
that such customers shall have an ongoing opportunity to obtain generation
rate savings from the competitive market by choosing an alternative
supplier.

(b)  The Commission should stay the course and implement
PECQO’s Restructuring Plan in a timely manner — whether it requires any
modification as a result of Commission review of pending petitions for
reconsideration or not. Within this context, the Commission should
maintain the current time line to initiate open enrollment in PECO’s service
territory on March 1, 1998.

(¢)  The Commission should affirm its decision to rely on the
competitive market to provide long term rate savings to consumers rather
than rely on government mandated and temporary rate cuts to provide
savings; and

{¢)  The Commission should adopt OCA’s request to eliminate

any switching fees which may have survived PECQ’s original filing.

2-
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Overall, Enron requests the Commission to act to maintain and, in some

cases, further promote the integrity of the Opinion and Order which was carefully

designed to foster the development of a robust competitive market in PECO’s service

territory. As the Commission emphatically concluded in its Opinion and Order, "It is

only genuine competition that will deliver long term price benefits to the customers of the

PECO service territory.

L

nl

THE COMMISSION SHOULD AFFIRM ITS DETERMINATIONS
REGARDING THE LEVEL OF GENERATION RATES TO BE
CHARGED PLR CUSTOMERS.

The Commission made specific findings and determinations regarding the design

and level of rates to be charged customers who are not eligible for direct access during the

phase-in period or refrain from choosing a generation supplier once direct access is

available.* For ineligible customers in 1999, the Commission determined that these

customers "shall remain on ‘bundled rates,’" as these customers are charged by PECO

Opinion and Order, p. 44.

The Commission distinguishes between the "customers who do not yet have the
opportunity to shop" in 1999 (referred to herein as "ineligible customers") and "phased in
customers who do not have a competitive supplier" (referred to herein as "default
customers"). The Commission determined that for ineligible customers, PECO’s
obligation to serve "is derived from EDC status, not as a PLR," while, in contrast,
PECO’s obligation to serve default customers (both those customers who have never
chosen and those customers who choose a competitive supplier and then return to PECO
as their electricity provider at some later date) is derived from its status as PLR at least in
the early stages of direct access. Opinion and Order, pp. 132-135.

DSH:10781.1 -3-
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today.’ For default customers during the transition period, the Commission expressly
determined that these customers "should be treated the same as customers not yet given

"6 Accordingly, both ineligible customers in 1999 and

the choice of competitive suppliers.
default customers during the transition period would continue to be charged bundled rates
at current tariffed levels subject to the rate cap.”

Finally, the Commission announced its intent, as required by 66 Pa.C.S. §
2807(e)?2), to initiate a rulemaking “defining the terms and conditions of service for the
provision of PLR service at market prices,” and to define standards and establish
procedures for selection of a PLR after the phase-in, including consideration of the
Environmentalists “Better Choice Plan.”® Although the Commission did not identify
when such a rulemaking would be initiated, it did indicate that it intended to promulgate
rules when it has “more experience in the restructuring process.”

In their respective reconsideration petitions, CEPA and the OCA seek clarification

or reconsideration of the Commission’s determination regarding rate treatment of

Opinion and Order, p. 133. In Commissioner Brownell’s Statement attached to the
Opinion and Order, she encouraged PECO to provide at least a 7% rate cut to those
customers who will not have direct access until January 1, 2000.

Opinion and Order, p. 134.

To the extent this Commission’s conclusion is disputed, the chart on page 46 of the
Opinion Order clarifies the rates to be charged default customers as of January 1, 1999.

§ Opinion and Order, pp. 134-137. Under the “Better Choice Plan,” default customers
would be assigned to competitive electric suppliers. On page 135 of the Opinion and
Order, the Commission cites 66 Pa.C.S. § 2808(e)(2) and (3) as the enabling provisions
for these regulations. However, it is clear that the intended reference was to 66 Pa.C.S.
§ 2807(e)(2) and (3).

DSH:10781.1 -4-
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ineligible and default customers. Both parties seek a Commission determination that the
Commission should require PECO to decrease its rates to ineligible and default
customers, effective January 1, 1999, at the initiation of direct access. Both CEPA and
OCA apparently believe that PECO, the regulated distribution and transmission company,
should act as a competitive entity for customers who default to its generation service.’
Such a view, as advocated by these parties, ig potentially disastrous to competition by
removing incentives for customers to shop. Moreover, and as set forth below, the relief
sought by CEPA and OCA is precluded by the Electricity Generation Customer Choice
and Competition Act ("Act") and the policies underlying the Opinion and Order and
should be denied. The fundamental premise of the Opinion and Order is that al]
customers will be far better off if the competitive market is permitted to offer substantial
savings rather than perpetuating PECO as the monopoly provider.

A.  Adoption of the CEPA and OCA Position Would Have a Serious
Adverse Impact on the Development of a Competitive Market.

Throughout its Opinion and Order, the Commission emphasized its intentions to

implement policies which assured the development of a robust competitive market as the

? CEPA apparently believes that rates to default customers should be reduced to prevailing
market prices. OCA advocates reductions to market based levels. Neither CEPA or OC,
however, propose any details regarding their requested relief. For example, neither party
addresses what procedures should be utilized by the Commission to review PECO’s
default customer rates or what review criteria should be utilized to evaluate the
appropriateness of proposed rate levels. In fact, these are the types of issues that the
Commission has appropriately deferred to a future rulemaking docket.

DSH:10781.1 -5-



only adequate, long term protection for consumers. As the Commission emphatically
concluded in setting forth the foundation for PECO’s restructuring:

Relying principally on changing rate tariffs to deliver price benefits
to ratepayers will not foster the competitive retail electric market that the
Act requires for all customers, not just the largest users. In fact, providing
temporary rate cuts through tariffed generation rate reductions will leave the
customers without a competitive market that is their only real protection
under the Act. Indeed, once the temporary rate cuts expire, customers
would experience the equivalent of a horrible hangover if little or no
competition exists to provide the competitive benefits the Act intends.

* * *

The Commission is convinced from the record testimony that these
shopping credits and the mechanisms of the shopping credits will provide a
competitive market. Again, it is only genuine competition that will deliver
long term benefits to the customers of the PECO service territory. The
Commission’s approach avoids creating a de facto monopoly that delivers
temporary and short-term rate cuts.

It creates real incentives for electric suppliers to compete for

customers and for customers to shop for electricity. As such, this decision
will create a market featuring both many buyers of electricity and many
sellers of electricity.

Opinion and Order, pp. 43-44.

In reaching its determinations in this proceeding the Commission clearly
recognized that providing any type of limited, short term rate decreases to consumers
which bypass the competitive market threatens the viability of that market and the long
term protections the marketplace provides to consumers as a replacement for traditional

regulation. The Commission’s concerns with such rate decreases is fully supported by the

underlying record in this proceeding. As Enron witness Oliver testified in response to a

DSH:10781.1 -6-



provision of the Partial Settlement which allowed PECO to "flex down" its PLR rates to
default customers to “prevailing market prices™:

In contrast, the Partial Settlement virtually assures that
the vast majority of PECO customers will remain on PLR
service through the end of the year 2008. Because the
provisions of the Partial Settlement require that PLR
customers always receive the lower of the market price or the
generation credits set forth in the plan, customers under the
plan will have little or no expectation of finding better rates in
the competitive market than they would achieve by continuing
to purchase PLR service from PECO. Thus, although the
Partial Settlement may allow for the pass-through of some
measure of the benefits of competition in wholesale power
markets to retail customers, adoption of the Partial Settlement
must be understood to produce at least a 10-year
postponement of any real opportunity for the development of
competition for retail power services in PECQO’s service
territory.

EESPI St. 2-R, pp. 8-9.
This is not to say that any customer, from the largest corporate user to the
smallest low-income consumer, should be denied the opportunity for substantial savings

on their electric bill.'®

The Opinion and Order “empowers” customers to do better by
establishing a significant shopping credit allowing every consumer to experience the
savings intended and readily available through participation in the marketplace.

Provision of such an opportunity is consistent with the Act’s provisions and objectives

and assures all consumers an equal opportunity to share in the Act’s benefits.

10 This is true except for the 33% of ineligible customers in 1999 unless PECO agrees to

voluntary rate decreases for these customers as encouraged by Commissioner Brownell.

DSH:10781.1 -7-



Overall, the Commission’s pronouncement is loud and clear. The
marketplace, not EDC tariffs, should be relied on to bring significant and lasting rate
reductions to all customers in PECO’s service territory.!" While CEPA and the OCA
continue to disagree with the Commission’s conclusion, neither party has presented new
evidence or novel arguments in support of their claims but merely raises the same
arguments which were decided against them.'? Accordingly, their petitions should be

denied.

! CEPA argues that this outcome places "unjustifiable burden on low income customers,
who are likely to be unable to exercise choices available to them as consumers or who,
due to their credit history, will not be able to obtain alternative electric generation."
CEPA Petition, p. 4. However, such a conclusion is not supported by the record of this
proceeding. CEPA points to an unsupported statement by witness Colton, sponsored by
the Environmentalists, as its evidentiary support for concluding that poor and minority
customers will not be provided benefits by a competitive market. However, Mr. Colton’s
conclusion was not substantiated by a study or other evidentiary support and provides no
more of an evidentiary basis for CEPA’s conclusion than its own unsupported statements
in its Petition. There is no basis for assuming that customers, including low income
customers, will not be attracted to take advantage of the substantial savings available as a
result of the Opinion and Order. Moreover, low-income consumers will be assisted by
the expanded universal service program approved for PECO by the Commission. In
Enron’s view, contrary to CEPA’s assertions, portable universal support will result in
low-income consumers becoming an attractive market for competitive suppliers.
Accordingly, CEPA’s claims should be disregarded.

12 See Duick v. Pennsylvania Gas & Water Company, 56 Pa.P.U.C. 533 (1982).
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B. The Act Requires that the Level and Design of Rates for Default
Customers be Determined Through the Promulgation of
Regulations.

The level and design of rates to be charged to default customers is
dependent on the Commission’s interpretation of Section 2807 of the Act which defines
the EDC’s obligation to serve in a competitive environment. Section 2807 provides as
follows in relevant part:

(e)  Obligation to Serve — An electric distribution
company’s obligation to provide electric service following
implementation of restructuring and the choice of alternative
generation by a customer is revised as follows:

* & %

(2) At the end of the transition period, the
commission shall promulgate regulations to define the electric
distribution company’s obligation to connect and deliver and
acquire electricity under paragraph (3) that will exist at the
end of the phase-in period.

(3)  Ifa customer contracts for electric energy and it
is not delivered or if a customer does not choose an
alternative electric generation supplier, the electric
distribution company or commission-approved alternative
supplier shall acquire electric energy at prevailing market
prices to serve that customer and shall recover fully all
reasonable costs.
Careful review of the provision reveals that the Commission’s
determinations closely tracks the statutory directive and, in fact, is the only result

authorized by the General Assembly. Subsection (e)(2) expressly mandates that the

provisions of subsection (e)(3) pertaining to the connection, delivery and acquisition of
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electricity for default customers be implemented through the promulgation of
regulations.”? No other authority is provided by the Commission as to implementation of
this portion of the statute. Furthermore, subsection (e)(2) dictates that the mandatory
rulemaking to implement subsection (e)(3) establish the EDC’s obligations “that will exist
at the end of the phase-in period,” or in PECO’s case on January 2, 2000."

Subsection (e)(3) sets the standard governing the Commission’s
promulgation of regulations and states that, under the regulations, the PLR is required to
“acquire electric energy at prevailing market prices to serve that customer and shall
recover fully all reasonable costs.” Read together, the two subsections require the
Commission to promulgate rules, following restructuring, which define the EDC’s
obligation to serve including the terms and conditions under which they will acquire and
sell power to default customers. Of course, this is exactly the course the Commission

contemplated in its PECO Restructuring Order.

Subsection (e)(2) mandates the promulgation of regulations defining "the electric
distribution company’s obligation to connect and deliver and acquire electricity” for
default customers. It does not require the promulgation of regulations to provide for the
selection of a PLR ather than the EDC under subsection (e)(3). Accordingly, although
the Commission has determined to initiate a rulemaking to set forth procedures for
competitive selection of a PLR, it was not required to do so by statute.

Subsection (e)(2) indicates that the rules should be promulgated at the “end of the
transition period” to establish the EDC’s obligation “at the end of the phase-in period.”
To make sense of this provision, it appears that the General Assembly’s reference to the
end of the transition period was intended to refer to the close of Commission
restructuring proceedings. Such an interpretation is consistent with the language of
Section 2807(e) which indicates that the various underlying subsections are intended to
be carried out by the Commission “following implementation of restructuring.”
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CEPA and OCA’s reference to Commissioner Brownell’s statement relative
to ineligible customers, as supporting mandatory rate reductions under 66 Pa.C.S.

§ 2807(e)(3) for default customers is completely misplaced. Commissioner Brownell’s
reference was to encourage PECO to provide voluntary rate reductions to ineligible
customers, like those provided in the Partial Settlement, because ineligible customers in
1999 would not have the ability to experience significant rate reductions from the
competitive market. In contrast, as implicitly recognized by Commission Brownell, all
default customers have the opportunity to experience immediate and substantial rate
reductions from the competitive market and do not have the same need for additional
voluntary reductions encouraged for PECQO’s ineligible customers.

Accordingly, the Commission correctly determined that, until the final
promulgation of regulations mandated by 66 Pa.C.S. § 2703(e)(2), both ineligible and
default customers should continue to pay tariffed rates to PECO subject of course to the
protections afforded by the rate cap. While PECO is not legally precluded from reducing
its rates, the rates in effect remain fully regulated and any changes in rates must comply
with Chapter 13 rate making procedures. In the interim, most customers will be able to
achieve savings by participating in the competitive market. No other outcome is

supportable.
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C. Under the Standard in Section 2807(e)(3), the PLR Must Recover
All Costs.

In addition to misunderstanding the Commissioner’s procedural obligations
under Section 2807, CEPA and the OCA also misinterpret or misstate the statutory
standard which governs the PLR’s acquisition and sale of power to default customers
following the phase-in period. In particular, CEPA completely misinterprets the meaning
of the statutory language by apparently claiming that default customers have a right to
buy power from the PLR at “prevailing market prices.”"> However, review of the
language of Section 2807(e)(3) indicates that the provision merely requires that the PLR
“acquire” electricity for default customers at “prevailing market prices.” As to the rates
for generation to be charged these customers, the subsection only requires that the PLR
“shall recover all reasonable costs.” (Emphasis added).

Accordingly, in determining what standard governs the Commission in
promulgating rules concerning an EDC’s level of charges to default customers, the
Commission must determine what level of rates for generation recovers all of the PLR’s

costs. In fact, it appears that the Commission has already determined the level of

13 CEPA Petition, p. 5. While it is somewhat unclear, it appears that CEPA believes default
customers should pay only prevailing wholesale market prices. Of course, this claim on
behalf of a group of retail customers is nonsensical. If default customers had a right to a
wholesale price, without recovery of all associated costs including retail costs, default
customers would, by definition, receive a better price than customers who exercised their
right to choose, (all of which must pay a retail price which includes recovery of retail
costs) making it uneconomic for customers to participate in the competitive marketplace.
Clearly, such a result is not intended by either the General Assembly or the
Commission’s Opinion and Order.
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generation costs which it views as reasonable for PECO. In its Opinion and Order, the
Commission unbundled PECO’s generation related costs from its distribution and
transmission costs and then determined the portion of those costs which were transition or
stranded in nature and could not be recovered in a competitive market. It follows that
PECO’s remaining generation costs are reasonable and can and should be recovered in a
competitive environment through the sale of electricity to all customers, including default
customers. The resulting level of generation rates to be charged to default customers
appears to represent the EDC’s recovery of all reasonable costs, and is thus equal to the
energy and capacity or “shopping credit” provided to customers who exercise their right
to choose.

As the Commission promulgates and implements its regulations for
selecting PLRs other than the EDC, the Commission will provide default customers with
an opportunity to potentially experience reduced rates. Such a scenario results from the
vision shared by Enron and the Environmentalists that once implemented, a selection
process will allow entities to compete for the PLR role. The PLR bidding process could
result in a proposal that would reflect overall rates lower than those presently charged by
PECO.

If the Commission determines that Section 2807(e)(3) requires a re-
evaluation of the level of rates charged to default customers and determines that EDC’s
may or should be required to charge default customers a different rate than the shopping

credit provided to non-default customers, the Commission’s regulations should determine
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with specificity the categories of costs to be considered in setting default customer rates.
As set forth above, determination of the cost categories included in the "reasonable costs"
which must be recovered by the PLR under 66 Pa.C.S. §2807(e)(3), should be examined
within the context of the rulemaking process required by Section 2807(e)(2).

If the Commission invokes a process to determine what "reasonable costs"
should be recovered from default customers by the PLR, it is crucial that the Commission
include all cost categories which are experienced by the PLR in delivering generation to
retail customers. Allowing the PLR to charge rates below cost is anti-competitive and
would result in the improper recovery of those costs from other customers.

Since establishment of these cost categories would be completed within the
rulemaking process, identification of appropriate cost categories may be premature at this
time. Nevertheless, if the Commission chooses to address this issue, it should include, at
. a minimum, the following cost categories as "reasonable costs": (1) energy and capacity;
(2) reserve margin; (3) gross receipts tax; (4) line losses; (5) a contribution to overhead or
administrative and general costs; (6) cost of capital and (7) other retail costs. To not
require recovery of each of these categories would be to violate the statutory mandate that
the PLR "shall recovery all reasonable costs" and would be anti-competitive and
otherwise inappropriate.

As expressly recognized by the Commission, the success of the competitive
market is closely related to the relative level of the energy and capacity or shopping credit

and the default price of energy. However, the level of the shopping credit is the
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appropriate barometer only if the shopping credit equals the default price. This is because
suppliers will compete against the monopoly price as it exists at any point in time not the
rate cap.'® To the extent the two are permitted to diverge, the standard offer will set the
"yardstick" against which all suppliers will compete. Accordingly, the Commission must
assure that all reasonable costs are recovered by the EDC as PLR. If the EDC is
prohibited from recovering a category of costs that is incurred by suppliers, the market
will experience anti-competitive effects and marketplace development will be impeded.
Section 2807(e)(3) prohibits such an outcome and should be strictly enforced by the
Commission.

D. Regardless of the Outcome, Default Rates Remain
Fully Regulated Rates.

CEPA appears to suggest that, regardless of the standard applied by the
Commission, that the rates charged default customers should be deregulated, except for
rate cap application. The apparent intended result is that EDCs could "flex down" default
customer rates without Commission regulatory approval. Such a result is completely
lacking in statutory support and is inconsistent with the Act’s objectives.

As set forth above, Section 2807(e)(3) sets the standard for establishment of

default customer rates through the rulemaking process. The Commission has an ongoing

The monopoly price is commonly referred to as the EDC’s "standard offer." The
standard offer is the price the EDC charges default customers as the PLR at any given
point in time. The rate cap, by statute, is the price charged a given rate class by the EDC
as of January 1, 1997.
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responsibility to regulate these rates to assure they are consistent with the statutory
standard. The standard offer put forward by the EDC is not a competitive offering since
it is only available to customers who do not choose. Furthermore, as long as the EDC is
the PLR, the standard offer is not provided by a generation supplier, affiliated or
unaffiliated, but is instead provided by the fully regulated distribution and transmission
company. Accordingly, there is simply no basis for asserting that the standard offer does
not remain subject to full and ongoing Chapter 13 regulation.

As Commissioner Brownell recognized, nothing in the Act precludes PECO
from voluntarily reducing its regulated rates as a result of reduced costs, overearning or
other relevant factors. However, such tariff charges remain subject to Chapter 13 to
assure that such rate charges are just and reasonable. Included in this review is the
Commission’s responsibility to assure that such rate changes are not anti-competitive or
otherwise violative of the Act. Permitting EDCs to arbitrarily set rates to anyone is not
permitted by the Act and would be potentially disastrous to the development of the
competitive market the Commission is committed to.

E. The Commission Should Retain the Link Between Default
Customer Rates and the Competitive Provision of the PLR.

In its Opinion and Order, the Commission appeared to establish a link
between establishment of rates for default customers and the competitive provision of the

PLR function. In fact, it appears from the Commission’s discussion on pages 132-136 of

DSH:10781.1 -16-



its Opinion and Order, that it intends to promulgate rules governing both areas in the
same rulemaking proceeding.

In Enron’s view, such a link between selection of the PLR and the rates
charged PLR customers is completely appropriate and consistent with the Act’s
objectives. Once procedures are established to competitively select PLRs in the various
EDC service territories, the rates offered or proposed to be charged by PLR applicants
will be an important factor in the selection process. Such a fair and equitable process will
allow the benefits of competition to be brought to those customers who choose not to
choose, and will promote, not deter, the development of competitive markets.

Accordingly, the Commission’s findings and determinations regarding PLR
rates and PLR selection through a rulemaking process is a fair and equitable resolution of
those issues and is completely consistent with the Act’s directives. Enron urges the
Commission to proceed as quickly as possible to initiate and complete the intended
rulemaking. In contrast, the relief requested by the OCA and CEPA is inconsistent with
both the Act and the Commission’s well reasoned course of action. For these reasons, the
petitions for reconsideration should be denied.

II. THE COMMISSION SHOULD AFFIRM ITS CURRENT
SCHEDULE FOR INITIATION OF OPEN ENROLLMENT

In its Opinion and Order, the Commission directed PECO "to conduct an

open enrollment period beginning March 1, 1998, to identify customers that will be able
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to shop as of January 2, 1999.""7 In reaching its decision, the Commission recognized
that timely implementation of PECQO’s Restructuring Plan is critical to the development of
competition in PECQO’s service territory.

Through its reconsideration petition, PECO requests the Commission to
delay initiation of the open enrollment by four months until July 1, 1998. In support of its
request for relief, PECO claims such an extension is necessary to allow the resolution of
generic issues through rulemakings and working groups to be finalized and to allow it to
implement its education outreach program by preparing and disseminating consumer
education materials to customers in its service territory prior to March 1, 1998. Neither
reason justifies the extension of the initiation of the open enrollment period requested by
PECO.

First, as to final resolution of generic issues like metering and billing and
collection services, Enron agrees with PECO that these issues require final resolution as
soon as possible. In fact, through its Petition for Reconsideration, Enron has requested
the Commission to modify its Opinion and Order and resolve these generic issues now
through the record of this proceeding, rather than utilizing time consuming working group
and rulemaking procedures.

As further set forth in Enron’s Petition for Reconsideration, if the

Commission does not decide these issues on the record of this case and sticks with

1 Opinion and QOrder, pp. 45, 160.
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working groups/rulemakings as the procedural mechanism for determining these issues, it
is probable that final decisions will not be rendered until after direct access commences
on January 1, 1999. In any case, absent decisions on the underlying record here, the
generic issues PECO references will not be decided until long after July 1, 1998 and
extending open enrollment will not allow the "rules of the road" to be established before
open enrollment as PECO claims.

Second, the Commission should not delay open enrollment to accommodate
consumer education efforts. Consumer education efforts are ongoing and should continue
through the open enrollment. The pilot programs have been very useful in this regard.
Customers will exercise choice when they are adequately educated and ready to do so.
The time for exercising choice and the degree of consumer education required will vary
from customer to customer. Customers who are not ready to chpose on March 1, 1998
will await the appropriate time.

PECO should dedicate its efforts to educating its customers as soon as
possible rather than attempting to delay competition into the future. Such delays by EDCs
were responsible for the "time crunch" in implementing the pilot programs which
detracted from the quality of that program. The Commission should not repeat that
experience here. Instead, as set forth in the Opinion and Order, the Commissien should
stay the course and initiate open enrollment early enough to assure an orderly

implementation and to assure that the Commission, PECO, suppliers and customers are
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all ready for direct access when it commences on January 1, 1999. No other outcome is
consistent with the public interest.

1. THE COMMISSION SHOULD AFFIRM ITS DECISION
NOT TO PROVIDE GUARANTEED TARIFFED RATE
REDUCTIONS TO CUSTOMERS WHICH BYPASS THE
COMPETITIVE ENVIRONMENT

As set forth above, the Commission emphatically rejected the Partial
Settlement and the tariffed rate reductions included as a provision therein. Instead, the
Commission adopted the competitive market as the means to deliver lasting price
reductions to all consumers and rejected the attempt by Partial Settlement signatories to
bypass the competitive market.

Of the petitioners here, only PATEUG asks the Commission 1o revert to
replacing competitive benefits with guaranteed, tariffed rate reductions. However,
PAIEUG has not presented any newly discovered evidence or novel arguments and
merely regurgitates the same arguments already addressed which were rejected by the
Commission. Accordingly, its request for Partial Settlement style rate reductions should
be denied without serious consideration.

PAIEUG members, as large, sophisticated users of electricity, are in as
good a position as anyone to reap the benefits of a competitive market. PAIEUG
members are served well by the shopping credits in the Commission’s Opinion and Order

and its continuing request for regulated rate reduction should be rejected.
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IV. THE OPINION AND ORDER SHOULD BE CLARIFIED TO
ELIMINATE AND SWITCHING FEES.

As pointed out by OCA in its reconsideration petition, the Commission’s
Opinion and Order did not address whether PECO should be permitted to charge
customers switching fees every time a customer switches suppliers or returns to the PLR.
While Enron believes the Commission never intended to allow any switching fees, OCA
has discovered an important ambiguity in the Commission’s decision which requires
specific clarification.

Switching fees, potentially in the early stages of market development, will
have a serious adverse impact on shopping customers and will penalize each customer
who exercises a right to choose. Such fees should be rejected outright by the Commission

through clarification of the Opinion and Order.
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WHEREFORE, for all of the foregoing reasons, the Commission should
deny the requests for reconsideration as set forth in the above decision.

Respectfully submitted

(ay Kokl

Daniel Clearfield

Alan Kohler

WOLF, BLOCK, SCHOOR and SOLIS-COHEN, LLP
305 N. Front Street, Suite 401

Harrisburg, PA 17101-1236

(717) 237-7160

John Klauberg

Michael Klein

Bruce Miller

LeBOEUF LAMB GREENE & MacRAE, L.L.P.
200 North Third Street

Harrisburg, PA 17101

(717) 232-8199

Dated: January 13, 1998
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF PECO ENERGY

COMPANY FOR APPROVAL OF ITS ;
RESTRUCTURING PLAN UNDER : DOCKET NO. R-00973953

SECTION 2806 OF THE PUBLIC
UTILITY CODE

PETITION OF ENRON ENERGY SERVICES D ' "
POWER, INC. FOR APPROVAL OF AN . , \
. -

ELECTRIC COMPETITION AND CHOICE
PLAN AND FOR AUTHORITY PURSUANT
TO SECTION 2807(e)(3) OF THE PUBLIC : DOCKET NO. P-00971265
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NOW COMES, Conectiv Energy, by and through its attorney, and pursuant to the

Secretarial letter dated January 8, 1998, files this Answer to the various Petitions for

Reconsideration filed by numerous parties to the above captioned proceedings. Due to

the number of Petitions that have been filed', Conectiv will not answer each Petition via

numbered paragraphs, but will respond to certain issues raised by the respective

! To date, Conectiv has received six Petitions for Reconsideration: PECO Energy

(PECO), Office of Consumer Advocate (OCA), Enron Energy Services Power, Inc.(Enron); New

Energy Ventures (NEV); Philadelphia Area Industrial Energy Users Group (PAIEUG); and
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Petitions. Conectiv Energy’s silence on other issues raised by the parties should not be

construed as endorsement or opposition to the positions outlined.

Introduction

Conectiv Energy has taken an active role in the above captioned matters and
commends the Commission for the effort undertaken in this proceeding. Conectiv
Energy will address only two issues raised by several parties: (1) the effect of the
PECO requested delay in the implementation schedule as currently set forth in the
Commission’s Order; and (2) the ability of PECO to selectively discount the tariff rate at
its sole discretion - raised by the OCA and CEPA, et al.

As was stated by various parties in their Petitions, the standard for the granting
of Rehearing, Reconsideration, Amendment, and/or Clarification is set forth in Duick v.
Pennsylvania Gas & Water Co., 56 Pa. P.U.C. 5633 (1982). In applying the Duick
standard to the instant proceeding, Conectiv Energy submits that the underlying law
has not changed, and there has been no allegation of new facts.? With these guiding
principles in mind, Conectiv Energy submits the following Answer to the various

Petitions.

l. The Implementation Schedule Set Forth in the Commission’s Order Should Not
be Delayed.
The Commission’s Order specifically provides for the period of “Open
Enrollment” to begin March 1, 1898 in order to permit the greatest number of customers

to begin to enjoy the benefits of competition by the start-up date. PECO has urged that

2 PECO has attempted to reargue its position on deferred fuel but presenting

affidavits which are merely updates to its previous tables and calculations. While Conectiv takes
no position on the accuracy of these updates, it must be noted that the affidavit is no more than
an attempt to place into the record evidence after a decision has been rendered. Such an action
should not be countenanced.
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this (and other dates) be pushed back four months until July 1, 1998 or until such time
as other Electric Distribution Companies are required to begin their open enrollment
period. The purported purpose is to provide more time for customer education.

When one examines this proposal from the perspective of the requirements of
Duick, PECO does not introduce any new fact or changes in the law that would warrant
the proposed schedule change. Therefore, it does not appear that the Duick standard
for reconsideration has been satisfied.

Assuming, arguendo, the Commission considers this a proper subject for
reconsideration, Conectiv Energy states that the March 1 date is only the date that
PECO must begin to accept volunteers for generation shopping. No customer need do
anything at that time.

The pilot program experience validates the importance of as long a
volunteer/selection period as possible. The process for Phase | of the pilot programs,
involving 74,000 PECO customers, ran from September to December and is still not
complete. The process for 1,000,000 potential customers to enroll requires as much
time as possible.

By requesting that the extension of time not be granted, Conectiv Energy is not
implying that consumer education should be sacrificed. Conectiv Energy supports
consumer education. However, consumer education is an evolutionary process that is
most meaningful in a dynamic environment where customers are empowered to do
something with that education if they so choose. Education without application of that
education is of little benefit. PECO customers have been exposed to a steady stream
of information about electric competition and this most assuredly will continue. Electric
Generation Suppliers play an important role in this education process by providing a
concrete rather than abstract context for consumer education.

Additionally, open enrollment over an extended period of time more closely

resembles a real-world competitive market. Conectiv Energy would prefer to work under
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conditions that resemble that environment rather than on a “crash” basis where
everything is done in a short time frame. Again, 1,000,000 potential customers is a
high number to handle in a compressed time frame.

Conectiv Energy recognizes that not all of the “rules of the road” will be
completely finalized by the March 1, 1998 date. However, the same can be said of July
1, 1998. It is better to move forward recognizing some uncertainty that to be paralyzed
by uncertainty. Necessary adaptions to change will be made, as they were in the pilot
programs.

Finally, Conectiv Energy does believe that the Commission clarify whether that
the first 33%* to volunteer to select are considered “in” the program or are subject to
the lottery results if more that 66% of PECO’s load volunteers by July 2, 1998.
Conectiv Energy does not urge one result or the other, but does believe that this
particular “rule of the road” should be certain and known to all concerned at this

juncture.

Il [he Commission Correctly Decided That PECQ Should Not Be Permitted to

Selectively Discount

Both the OCA and CEPA, et al. request that this Commission reconsider its
decision not to order PECO to provide non-choosing customers with a bundled rate
which reflects a unilaterally determined market price for generation. Such an action
would defeat the entire purpose of the Act, eliminate competition, and enable PECO to
retain its monopoly status through the establishment of the price against which an EGS
must compete. Conectiv Energy submits that if the Commission allows PECO to

establish what amounts to flexible rates, the Legislature, the Commission, and all of the

3 Those customers who participated in the pilot programs are automatically

enrolled. Thus, the actual percentage of enrollees in the first round will be slightly less that 33%.

-4-



parties to this proceeding have wasted a considerable amount of time and money for
nothing.

Conectiv Energy does not object to an affiliate of PECO supplying energy at
competitive market prices, assuming appropriate safeguards to prevent the shifting of
costs from that affiliate to the regulated entity. However, to reverse the Commission’s
December 23, 1997 Order to permit PECO to set the generation price component that it
will charge for bundled service would effectively render the Order a nullity and transfer
this Commission’s authority to PECO itself. The adoption of such a proposition would
recast a purportedly neutral T&D provider into the final arbiter of market prices,
providing them with an opportunity to offer discriminatory price discounts due to their
unique status and access to customer specific information not readily available to other
competitors. Such action is totally inconsistent with the level-playing-field rules
applicable to all competitors.

Conectiv Energy recommends that the Commission not aiter its enunciated

position.

Conclusion
Conectiv Energy respectfully requests that the Commission adopt its

recommendations regarding the above items.

Respectfully submitted,

CraigrA. Doll, Esquire
214 State Street
Harrisburg, PA 17101

Counsel for Conectiv Energy

DATED: January 13, 1998
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CLARIFICATION OF THE ORDER ENTERED DECEMBER 23, 1592‘ e
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On January 7, 1998, PECO Energy Company (“PECO” or the “Company”) fi -
2

Petition with the Pennsylvania Public Utility Commission (the “Commission™) requegﬁng that it

rehear, reconsider, clarify and amend its Order entered December 23, 1997 at the above-
captioned docket. Specifically, PECO asked the Commission (1) to correct certain errors in its
quantification of PECO’s stranded costs, (2) to clarify the discussion of PECO’s consumer

education program and (3) to stay, for several months, the requirement that PECO initiate an

open enrollment period for customer choice on March 1, 1998

Petitions for Reconsideration and/or Clarification were also filed by the Office of

Consumer Advocate (the “OCA™), the Philadelphia Area Industrial Energy Users Group
(“PAIEUG”), the Consumers Education and Protective Association (“CEPA”), Enron Energy

Services Power, Inc. (“EESPI”) and Enron Power Marketing, Inc. (“EPMI”) (collectively

“Enron”) and New Energy Ventures (“NEV”). Pursuant to the Secretarial Letter issued January
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8, 1998, PECO hereby responds to those Petitions and, for the reasons set forth hereinafter,

respectfully submits that, with limited exception, they should be denied
L. OVERVIEW

Cognizant of the standards that the Commission has applied in the past when asked to
revisit its deliberations, PECO, in its Petition, did not seek to relitigate key issues, but instead
focused on mechanical errors in the December 23 Order and two areas (i.e, consumer education
and open enrollment) where it believes that clarification and/or a somewhat relaxed
implementation schedule will better serve the public interest. In marked contrast, several of the
opposing parties (Enron and NEV being prime examples) would seize on this opportunity to get
“a second bite at the [litigation] apple”. Thus, rather than presenting “new and novel arguments”

as suggested in Duick v. Pennsylvania Gas & Water Co., 56 Pa. P.U.C. 533 (1982), such parties,

to a large extent, simply restate, in abbreviated form, positions espoused in their Initial Briefs.
Moreover, where the parties depart from their earlier script, the relief sought is either totally

unsupported by the record evidence or is beyond the power of the Commission to grant.

1/ Unlike PAIEUG which would deny PECO a return on the net present value of its claim,
the OCA contends that the Company should not be allowed to earn a return on the
nominal value of its SFAS 109 regulatory asset (OCA Pet., pp. 3-4). PECO agrees and so
advised the Commission in its Petition (pp. 18-20). In addition, PECO accepts, and will
reflect in its compliance tariff, the clarification sought by both the OCA and CEPA that it
will only terminate service for failure by a customer to meet its obligations to PECO (or
the provider of last resort, if different) and not for failure to pay the bill of an alternative
electric generation supplier.
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II. RESPONSE TO SPECIFIC PROPOSALS

A. Allocation And Recovery Of Administrative And General Expenses
(OCA Pet., pp. 4-6; Enron Pet., pp. 3-8)

Enron argues that the Commission, in adopting the OCA’s position regarding the
reallocation of transmission and distribution (“T&D”) costs, did not go far enough and should
instead have adopted Mr. Reising’s proposal. In addition, Enron and the OCA contend that the
reallocated costs should not be considered “stranded” because all suppliers will have to recover

the same or similar costs through market sales of energy and capacity.

With respe;:t to Enron’s initial objection, PECO would simply note that a comprehensive
record was developed on the issue of cost allocation. Indeed, Mr. Reising submitted direct
testimony on three separate occasions -- first on behalf of EPMI, then the Pennsylvania Electric
Compctition Coalition (“PECC”) and finally EESPI. As a consequence, the various flaws in his
recommended reallocations are well documented, having been pointed out by several PECO
witnesses (See, e.g., PECO Sts. 6-RJ, 12-R and 12-RJ). In short, the Commission’s decision to
reject Mr. Reising’s proposal is supported by substantial evidence and Enron has presented

nothing new in its Petition to alter that determination,

The Commission also properly found that the additional T&D costs allocated to the
generation function by OCA witness Smith would be stranded. Although Enron and the OCA
assert otherwise, the fact remains that these costs are no different than any of the other

generation-related costs, such as fuel and other operating and maintenance expenses, that PECO
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will incur in producing power. Accordingly, it is entitély appropriate that they be recognized in
the valuation of PECQO’s generating assets. As PECO witness Hieronymus explained (PECO St.

6-RJ, pp. 13-14):

The market value of PECO’s generation is the difference between market
prices and generation costs. If such costs are increased by changing the
allocation of overheads used in the stranded cost analysis, then stranded
costs (and hence the need for CTC coverage) increases on a dollar for
dollar basis . . . Mr. Johnstone appears to recognize this obvious fact. Mr.
Mitnick and Mr. Reising do not.

Mr. Mitnick recognizes that the costs of running a generation unit include
overhead costs. He also states that efficient producers must earn enough
over time to cover their overhead costs if they are to survive. I agree with
both of these statements. However, he errs in concluding on that basis that
the ECC [Energy and Capacity Cap] should be increased by the amount of
PECQ’s generation A&G. He cannot have it both ways, assigning
production A&G to PECO’s generation function and to the ECC. If
production-related overheads are indeed an avoidable cost of generation
and should be charged to PECO’s generation function, then they, along
with fuel and other avoidable costs such as O&M expense, must be
subtracted from PECO’s generation revenues in arriving at the
contribution to capital costs that is the basis for determining the value of
its generation. Dollar for dollar, an increase in allocated overheads
reduces that contribution, thereby increasing stranded costs.

Enron and the OCA argue in response that the administrative and general costs in
question will not be stranded, but instead will be reflected in the market price charged by PECO
and other generation suppliers. There is, of course, no evidence which would indicate that the
marginal cost of energy and capacity set by the market will, in fact, be sufficient to cover the
PECO-specific costs that the OCA has reallocated. More importantly, however, the theory
espoused by Enron and the OCA would suggest that PECO will not have any stranded

generation-related costs because all such costs would presumably have to be reflected in and
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recovered through market sales. As the Commission correctly found, this is obviously not the

case.
B.  SFAS 109 (PAIEUG Pet., pp. 15-17)

PAIEUG requests reconsideration of the Commission’s treatment of SFAS 109 costs on
two different grounds. First, PAIEUG contends that PECO is not entitled to a return on its SFAS
109 regulatory asset even if the asset is included in the Commission’s stranded cost calculation at
its net present value. This position is totally unsupported by the record evidence. In fact,
PAIEUG witness Baron actually included the net present value of PECO’s SFAS 109 deferred
taxes among the stranded costs upon which he proposed PECO should recover a return.?
Furthermore, as the Commission correctly found in the December 23 Order, if a stranded cost is
stated at its net present value and PECO is not permitted a return on the unamortized balance
over the CTC recovery period, PECQO’s recovery will fall short of its actual costs (Order,
pp. 104-06). Indeed, in the context of SFAS 109, the failure to provide a return on the
unamortized balance would not provide PECO adequate revenues with which to pay its deferred

taxes as they fall due.

2/ As confirmed by his direct testimony (PAIEUG St. 3, p. 6) and supporting exhibit
(Ex. LK-4), PAIEUG witness Kollen proposed that PECO be allowed to recover
approximately $805.2 million of stranded regulatory assets, including the net present
value of PECO’s SFAS 109 costs which he determined to be $736.2 million. Mr, Baron,
in turn, incorporated this amount into his calculation of the stranded costs on which
PECO would be entitled to a return (Ex. SIB-2).
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Second, PAIEUG reiterates Mr. Kollen’s position that the net present value of the SFAS
109 regulatory asset should be calculated by assuming that PECO’s generation-related deferred
taxes will be paid ratably over the remaining lives of its generating facilities (i.e., a period as
long as 27 years). The Commission properly rejected this argument, finding that it was

unsupported by the record (Order, p. 70).

The evidence clearly establishes that PECO’s generation-related SFAS 109 deferred taxes
will be paid over the CTC recovery period, as explained by Mr. Warren (PECO St. 9-R, pp. 1-9)¥
and Mr. Cohn (PECO St. 3-R, pp. 2-7). Significantly, PAIEUG witness Kollen did not disagree
with the testimony of Messrs. Warrer-x and Cohn on this point but, instead, argued that a 27-year
discounting period should be used as a means of reducing the economic impact on customers
(PAIEUG St. 38, p. 4). However, Mr. Kollen overlooked -- or chose to ignore -- the undisputed
fact that his proposal would create a significant temporal mismatch, such that PECO would pay
its deferred taxes long before Mr. Kollen assumes that tax expenditures would occur.
Consequently, under Mr. Kollen’s approach, the present value of PECO’s expenditures for
deferred taxes would exceed the present value of the portion of the SFAS 109 regulatory asset

Mr. Kollen would allow PECO to recover. The difference would be a significant economic loss

3/ Mr. Warren is a partner in the firm of Reid & Priest, where he specializes in the taxation
of regulated public utilities. Before joining Reid & Priest, he was a tax partner in the
international accounting firm of Coopers & Lybrand, where he served as that firm’s
National Director of Utility Taxation. Mr. Warren is a nationally-recognized expert in
the area of taxation of public utilities, having testified in proceedings before the FERC,
numerous state utility commissions, the Internal Revenue Service, the Department of
Treasury and the House Ways and Means Committee (PECO Ex. JIW-1).
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to PECO that would require a write-off for financial reporting purposes of over $600 million

(PECO 8t. 3-R, p. 7; PECO Sts. 19-R and 23-R).

PAJEUG did not refute these fundamental points in either Mr. Kollen’s surrebuttal
testimony or in its Initial Brief. PAIEUG’s Petition adds nothing new in terms of evidence or

argument and, as to this issue, must be denied.
C. “Switching” Fee (OCA Pet., pp. 13-14)

The OCA complains that the Commission neglected to specifically address PECO’s
proposal to charge customers $6.00 when they switch suppliers or return to default service.
Although acknowledging that such a switching fee may be appropriate “following a transition

period” (p. 13), the OCA urges the Commission to reject PECO’s request at this time.

No party takes issue with the basic proposition that PECO will incur certain costs in
switching customers. Nor, for that matter, has it been suggested that the proposed switching fee
is excessive, Indeed, and as explained by PECO witness Sundermeir (PECO St. 13-R, p. 15), the
$6.00 figure is the same that PECO currently charges, under Commission-approved rates, to
cover the expenses involved in transferring customers to a new address or adding new customers

to the system.

Notwithstanding the OCA’s concerns, there is no credible evidence that the imposition of
a modest switching fee, such as that proposed by PECO, would impede the development of a

competitive market or have a chilling effect on the willingness of customers to fully explore their
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options. Moreover, even if such evidence had been presented, that would not justify denying

PECO the recovery of legitimate costs occasioned by the transition to competition.
D. PAIEUG’s Extra-Statutory Requests (PAIEUG Pet., pp. 5-10, 13-15)

The bulk of PAIEUG’s Petition does not address PECO’s proposed restructuring plan or
the modifications to it directed by the Commission, but rather seeks to have the Commission
reconsider its threshold decision to reject the Partial Settlement. Thus, PAIEUG complains that
the Commission “overlooked the benefits” of (1) extending the generation, LILR and T&D rate
caps, (2) guaranteeing rate reductions and (3) providing specific relief to special contracts
customers and those who install new self-generation facilities -- all concessions that PECO was

willing to make as part of a much broader agreement between the Joint Signatories.

As it noted in its Petition (p. 2), PECO continues to believe that the Partial Settlement
provides the best means to achieve significant rate relief in the short-term and robust competition
in the long-term. In the absence of that agreement, however, the Commission lacks the authority
to grant PAIEUG the extra-statutory relief that it now seeks. See, e.g., Pa. P.U.C. v. PECO
Energy Co., Docket No. R-00973877 (May 22, 1997 Securitization Order, pp. 22-25) (rejecting a
proposal that the rate cap set forth in Section 2804(4) of the Competition Act be extended so as

to be coterminous with PECO’s recovery of intangible transition charges).

4/ In its Initial Brief (p. 7), PAIEUG acknowledged that many of the foregoing attributes of
the Partial Settlement “exceed the scope of the potential benefit that could have been
achieved in litigation”.
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E. Market Power (CEPA Pet., pp. 5-6)

CEPA contends that the record in this proceeding is “insufficient” because it contains no
analysis of whether PECO or its unregulated generation affiliate will be able to exercise market
power once retail markets are opened up. Because of this alleged deficiency, CEPA argues that
the Commission, prior to the implementation of its Order, should conduct “a thorough review of
the generation supply market pursuant to Sections 2811(a) and (b) of the [Competition] Act”

(CEPA Pet., p. 6)..

If CEPA believed that market power was a legitimate concern, it should have raised this
issue during the evidentiary phase of the case and not waited until its reconsideration request to
complain over the adequacy of the record. More to the point, however, the FERC has concluded
that PECO “does not have, or has adequately mitigated, market power in generation . ..”. PECQO
Energy Company, 74 FERC 4 61,336 at 62,047, see also Horizon Energy Company, 74 FERC §
61,368 at LEXIS slip op. at *4 (1997) (noting that “the Commission found that PECO Energy
Company lacked generation dominance in the relevant markets”). In addition, the Commission,
under the Competition Act, will retain continuing jurisdiction to investigate specific allegations
of anticompetitive behavior and to refer its findings to the appropriate State and/or Federal
authorities (66 Pa. C.S. § 2811). Consequently, CEPA’s speculation over the potential exercise

of market power in the future is, at best, premature.



F. Mitigation (Enron Pet., pp. 9-11)

Enron, which took no position on mitigation throughout the entire course of this
proceeding, contends that the Commission erred in not adjusting (presumably downwards) its
stranded cost finding to reflect PECO’s alleged inadequate mitigation efforts. At the same time,
Enron does not propose a specific adjustment and, not surprisingly, cites no record evidence in

support of its belated recommendation.?

At footnote 20 to its Petition (p. 10), Enron summarizes the various mitigation initiatives
enumerated in Section 2808(c)(4) of the Competition Act (66 Pa. C.S. § 2808(c)(4)). What
Enron fails to mention is that PECO either has aggressively implemented those mitigation
measures (i.e. accelerated depreciation/amortization, minimization of new capital spending,
maximization of market revenues from existing assets) or has proposed to do so (i.e. issuance of
securitized debt, reallocation of depreciation reserves) (PECO St. 1, pp. 16-23; PECO St. 1-R,
p. 22).¥ Indeed, the only mitigation strategy mentioned by Enron that PECO has not pursued is
the one that the Competition Act does not compel -- the auctioning off of its generating assets

(66 Pa. C.S. § 2804(5)). Nonetheless, the record confirms that the market value assigned to

1%,
iy

Neither does NEV which joins in Enron’s position (NEV Pet., p. 3).

I
s

PECO is the only Pennsylvania electric utility to have sought and obtained the
Commission’s authorization to securitize stranded costs. Unfortunately, and as the
Commission recognized in its December 23 Order (pp.19-20), actions pending before the
Commonwealth Court have effectively precluded PECO from issuing transition bonds.
In addition, the Commission rejected PECO’s proposal to reallocate $271 million of
depreciation reserves (i.e. the $176 million figure noted by the Commission was updated
by PECO witness Hill in his rebuttal testimony), concluding that to do so would be “anti-
competitive” (Order, p. 97).
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PECO?’s fossil and hydro units for purposes of calculating its stranded costs was substantially

greater than PECO could reasonably expect to realize upon their disposition (PECO St. 1-SRJ,

p. 6), suggesting that, if anything, PECO understated its stranded costs.
G. Metering And Billing (Enron Pet., pp. 11-15)

Enron, again joined by NEV, also challenges the Commission’s decision not to require
the unbundling and competitive provisioning of billing and metering services. In particular,
Enron argues that the Commission’s determination is “inconsistent with the ‘market’ paradigm
underlying its overall decision” and will “impede the development of a competitive market for

non-wires services” (Enron Pet., pp. 12, 15).

Reconsideration of billing and metering issues should be denied for at least four reasons.
First, Enron is seeking to utilize this proceeding to resurrect positions which it espoused and
which were rejected in the context of previous rulemakings and working group collaboratives.
Second, Enron has not asked to supplement the record on these matters nor has it presented any
“new or novel” argﬁrnents in support of its request for reconsideration. Third, and subject to the
right of an end-use customer to choose to receive a separate bill for generation from an
alternative supplier, the Competition Act does not authorize the unbundling of customer service

functions (66 Pa. C.S. § 2807(d)). Finally, and as Mr. Cucchi noted out in his rebuital testimony

-11-



(PECO St. 15-R, pp. 2-14), there are a number of practical considerations which strongly militate

against the unbundling of billing and metering even if the statute permitted it.Z
H. Discount Rate (NEV Pet., pp. 2-3)

NEV argues that the 7.47% discount rate adopted by the Commission should be reduced
to 4.37% to “reflect the tax benefits PECO would receive from deducting interest payments”
(p. 3). This proposal, perhaps more so than any other, underscores the willingness of certain
parties seek to enhance their competitive interests even when there is absolutely no evidence or

credible basis to support their position.

The bizarre notion that the deductibility of interest expense somehow justifies awarding a
utility a return based on its after-tax cost of debt surfaced, in a slightly different context, in the
testimony of PECC witness Mitnick.¥ In response, PECO witness Cohn explained the
fundamental flaw in Mr. Mitnick’s financial theory (PECQO St. 3-RJ, p. 5):

Q. Mr. Mitnick also states that there are “tax savings” produced by the

deductibility of interest on securitization bonds, which should be used
to mitigate stranded costs. Do you agree?

A. Absolutely not. While he is correct that the interest is deductible for tax

purposes, he leaves out a very important point. The revenue PECO would
receive to pay the interest is fully taxable. As such, there is no net tax

7/ As Mr. Cucchi pointed out, the unbundling and deregulation of these services, as
proposed by Enron, could inhibit direct access, make it difficult to prevent “slamming”,
impede compliance with the Commission’s Chapter 56 requirements and increase
PECO’s stranded investment.

8/ NEV is a member of the PECC and, accordingly, co-sponsored Mr. Mitnick’s testimony.
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benefit from the deductibility of the interest. For example, if one were to
collect $10 in revenue to pay $10 in interest cost, the tax liability is the
same as if one collected no revenue and incurred no interest expense, i.e.,
$0. Moreover, because one’s interest payment obligation is $10, $10 in
revenue must be collected in order to have sufficient funds to pay that
obligation.

See also PECO St. 9-RJ, pp. 4-5.

Presumably in response to the foregoing, Mr. Mitnick dropped this particular adjustment
when he resubmitted his analysis on surrebuttal (Tr. 836). In other words, the only witness who
espoused the position now advanced by NEV on reconsideration abandoned it upon further

reflection.

WHEREFORE, PECO requests that the Commission deny those portions of the Petitions

for Reconsideration and/or Clarification discussed above.

Respectfully submitted,

(0l R B

Paul R. Bonney .7
Assistant General Counsel

PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699
Dated: January 13, 1998 (215) 841-4252
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Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, PA 18101

(Counsel for PP&L)

Roger Clark, Esquire Linda C. Smith, Esquire
NESIP Dilworth, Paxson, Kalish & Kauffman
905 Denston Drive 305 North Front Street, Suite 403
Ambler, PA 18002-3901 Harrisburg, PA 17101
(Attorney for Environmentalists) {Counsel for AARP)
Craig A. Doll, Esquire Randall V. Griffin, Esquire
214 State Street Delmarva Power & Light Company
Harrisburg, PA 17101 800 King Street
{Counsel for Delmarva Power & Light} Wilmington, DE 19899

(Counsed for Delmarva Power & Light)
Walter W. Cohen, Esquire / Andrew J. Giorgione, Esquire Michael G. Banta, Esquire
Obermayer Rebmann Maxwell & Hippel LLP Indianapolis Power & Light Company
204 State Street One Monument Circle
Harrisburg, PA 17101 P.O. Box 1585
(Counsel for IPL) Indianapolis, IN 46206-1595
Audrey Van Dyke, Associate Counsel Janet Miller, Esquire
Naval Facilities Engineering Command William T. Hawke, Esquire/Todd S. Stewart, Esq.
Washington Navy Yard, Building 218, Room 200 Malatesta Hawke & McKeon
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801 M Street, S.E.
Washington, DC 20374-5018

{Counsel for Dept. of Navy)

Rabert A. Mills, Esqure

McNees, Wallace & Nurick

100 Pine Street

Harrisburg, PA 17108-1166

(Counsel for PA Retailers’ Association)

Joel D. Newton, Esquire

Verner Liipfert Bernhard McPhersen & Hand
901 - 15™ Street, NW

Washington, DC 20005-2301

(Counsel for Allegheny Power)

Goardon J. Smith, Esqguire

John & Hengerer

1200 17" Street, NW - Suite 600

Washington, DC 20036-3006

{Duke Energy Trading and Marketing, Vastar, & Electric
Clearinghouse}

Joseph A. Dworetzky, Esquire
John P. Lavelle, Jr., Esquire
Hangley Aronchick Segal & Pudlin
One Logan Square - 12" Floor
Philadelphia, PA 19102

(Counsel for New Energy Ventures)

Stephanie A. Sugrue, Esquire/Sheila S, Hollis, Esquire
Mary Ann Rallis, Esquire

Duane, Morris & Heckscher LLP

1667 K Street, N.W. - Suite 700

Washington, DC 20006-7800

(Counsel for QST Energy)

Lance S. Haver
6048 Ogontz Avenue
Philadelphia, PA 19141

John Gallagher, Esqurie

Michaef Klein, Esquire

LeBoeuf, Lamb, Greene & MacRae, LLP

200 North Third Street - Suife 300

Harrisburg, PA 17108-2105

(Counsel for Enron Energy Services Power, Inc.)

Kenneht G. Hurwitz, Esq.

Maureen Z. Hurley, Esq.

Venable, Baetjer, Howard & Civiletti, LLP
1201 New York Ave., Suite 1100
Washington, PC 20005-3217

Dated: January 13, 1998

100 N. Tenth Street

Harrisburg, PA 17105

(Counsel for Mid-Atlantic Power Supply Association)

John L. Munsch, Esquire
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601-1689
{Counsel for Allegheny Power)

Terence Fitzpatrick, Esquire
David Desalle, Esquire

Ryan, Russell, Ogden & Seltzer
800 North Third Street, Suite 101
Harrisburg, PA 17102
(Counsel for GPU)

Joseph J. Malatesta, Jr., Esquire

Lillian Smith Harris, Esquire

Malatesta Hawke & McKeon LLP
Harrisburg Energy Center

100 North Tenth Street - P,O. Box 1778
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(Municipal Group)

Usher Fogel, Esquire

Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207

{Counsel for Pennsylvania Petroleum Association and Pennsylvania

Association of Plumbing, Heating, Cooling Contractors, Inc.)

Vickiren 5. Aeshleman
Director - Regulatory Policy
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Bruce Miller, Esquire }_;:U oo
LeBoeuf, Lamb, Greene & MacRae, LLP 0~
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(Counsel for Enron Energy Services Powetzinc,) =7
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IRWIN A. POPOWSKY
Consumer Advocate
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James J. McNulty, Prothonotary o - E-—:
Pennsylvania Public Utility Commission :__Tr:'\ T
Room B-20, North Office Building =
P. O. Box 3265
Harrisburg, PA 17105-3265

Re:  Application of Peco Energy Company for

Approval of its Restructuring Plan Under

Section 2806 of the Public Utility Code
Docket No. R-00973953

Petition of Enron Energy Services Power, Inc.,
for Approval of an Electric Competition

and Choice Plan and for Authority Pursuant
to Section 2807(e)(c) of the Public Utility Code
To Serve as the Provider of Last Resort in the

Service Territory of PECO Energy Company
Docket No. P-00971265
Dear Secretary McNulty:

Enclosed please find for filing an original and three copies of the Office of Consumer
Advocate's Answer to Petition for Reconsideration or LClariﬁcation in the above-captioned
proceeding.



Page 2
January 13, 1998

Copies have been served upon all parties of record this date as evidenced by the
attached Certificate of Service.

Sincerely,

Steven K. Steinmetz
Assistant Consumer Advocate

Enclosures
ce: All parties of record
Hon. Marlane R. Chestnut
Hon. Charles E. Rainey, Jr.
John M. Quain, Chairman
Nora Mead Brownell, Commissioner
Robert K. Bloom, Commissioner
John R. Hanger, Commissioner
David W. Rolka, Commissioner
41431
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF PECO ENERGY
COMPANY FOR APPROVAL OF ITS

RESTRUCTURING PLAN UNDER ; Docket No. R-00973953
SECTION 2806 OF THE PUBLIC
UTILITY CODE

PETITION OF ENRON ENERGY SERVICES . S
POWER INC., FOR APPROVAL OF AN :

ELECTRIC COMPETITION AND CHOICE : ,
PLAN AND FOR AUTHORITY PURSUANT Docket No. P-00971265
TO SECTION 2807(E)(C) OF THE PUBLIC :

UTILITY CODE TO SERVE AS THE

PROVIDER OF LAST RESORT IN THE

SERVICE TERRITORY OF PECO ENERGY
COMPANY

ANSWER OF THE
OFFICE OF CONSUMER ADVOCATE
TO PETITIONS FOR RECONSIDERATION

gl CLNEC 26

40 S.ANYIOHOHLOY
301340 NV

Now Comes, the Office of Consumer Advecate (“OCA™) and Answers the

Petitions For Reconsideration filed by various parties on January 7, 1997, in the above-captioned

matters.

I. Introduction.

On December 23, 1997, the Pennsylvania Public Utility Commission entered its
Order in the above-captioned case. On January 7, 1998, numerous parties to this proceeding,

including the OCA, filed Petitions For Reconsideration seeking reconsideration or clarification

of certain aspects of the Commission’s Order in this proceeding.

@@EﬁETE@ECUMENT
~ AN 13 1998 UrOLDER



The OCA has received five Petitions for Reconsideration to the Commission’s
Order in this matter. There are many requests raised within these Petitions with which the OCA
agrees. For example, the OCA would support the Philadelphia Area Industrial Energy Users
Group’s ("PAIEUGY) argument in favor of an extended generation rate cap as proposed during
the case by both OCA and PAIEUG. The OCA agrees that such an extension would be an
appropriate corollary to the extended CTC charge approved by the Commission in this case.
The OCA would also state its agreement with certain aspects of the Petition submitted by the
Consumer Education and Protective Association (“CEPA”). More specifically, the OCA
supports CEPA’s request that the Commission not authorize a “penalty” on customers who do
not actively participate in the competitive generation market by requiring these customers to pay
PECO above market prices via the shopping credit established within the Commission’s Order.
The OCA submits that CEPA is correct in its assertion that such a requirement could “place
unjustifiable burdens on low income consumers, including many senior citizens, who are
unlikely to exercise choices available to them as consumers or who due to their credit problems,
will not be able to obtain alternative generation.” Moreover, as noted by CEPA, such a result
would be contrary to the Act’s requirements that following the phase in period, these customers
are to be sold generation at “prevailing market prices.” 66 Pa. C.S. § 2807(E)(3).!

There are other aspects of the various Petitions for which the OCA either takes no

1 The OCA also shares the concerns expressed by PAIEUG regarding the

Commisston’s rejection of the extension of the T&D rate cap and the elimination of any
guaranteed rate reductions, as well as Enron’s arguments regarding the allocation of any T&D
reduction to stranded costs and the approval of full stranded cost recovery in light of the
Commission’s findings regarding inadequate mitigation.

2



position or opposes. [For example, although the OCA does not specifically object to several
PAIEUG issues relating to special customer classes, interruptible load riders or new self-
generation, the OCA would oppose the granting of the relief requested by PAIEUG if it were to
result in the allocation of additional stranded costs to residential customers.

The OCA will not respond to issues raised by PECO that deal primarily with
positions litigated by other parties. Two issues raised by PECO in its Petition, however, require
a specific response from the OCA. The OCA must oppose PECO’s continued claim for deferred
fuel costs and PECO’s request that all issues relating to the statewide education program be
deferred to a later proceeding.

II. PETITION FOR RECONSIDERATION OF PECO ENERGY

A, The Commission Properly Denied PECQO’s Request For Claimed Understated
Deferred Fuel Costs.

PECO’s Petition requests that the Commission authorize it to include any “under-
or overrecovery of deferred fuel costs during the period December 1, 1997 through December 31,
1998.”2 PECO also requests that it be allowed to recover as a stranded cost $29 million in
underrecovered deferred fuel expense for the first 11 months of 1997. PECO Petition for
Reconsideration at ¥ 15. The OCA opposes these requests on several grounds.

By Order adopted May 8, 1997, the Commission allowed PECO to eliminate its
Energy Cost Adjustment (“ECA”) and roll into base rates the amounts being collected through

this separate charge. In this proceeding, PECO claimed that this ECA roll-in amount

2

: Petition of PECO Energy Company for Rehearing, Reconsideration, Clarification
and Amendment of the Order Entered December 23, 1997 (hereinafter “PECO Petition for
Reconsideration™) at §16.



underestimated PECO’s energy costs by an annual amount of $22 million, and sought inclusion
of such amounts in its stranded cost claim. The OCA submits that the Commission’s Order was
correct when it rejected PECO’s claim, finding that “there is no known and measurable fuel cost
since the expenses have not yet been incurred.” Order at 71. Regarding the PECO Petition’s
continued claim for underestimated energy costs through December 31, 1998, the same
speculative projected fuel cost problem identified by the Commission’s Order continues for
much of this claim, and no reason exists demonstrating why this decision should be reversed.
Indeed, at least for the 1998 portion of this request, OCA witness LaCapra’s testimony continues
to be highly applicable in that “[i]t is inconsistent with both traditional ratemaking, the new
statute, and also with an unregulated energy market to allow the Company to b‘ill customers for
costs which are not known and which they might not have recovered in the future.,” OCA St. No.
1 at1s.

PECO now offers an Affidavit to demonstrate that it has quantified an
underrecovery of these fuel costs for the first eleven months of 1997. The OCA submits that this
claim must also be rejected as an attempt at single issue ratemaking. In 1997, PECO requested
the authority to roll into base rates the amounts being collected in its ECA charge. PECO claims
that these amounts were deficient and result in an undercollection of such costs. Such claims
must be rejected since, as stated by OCA witness Catlin, “[i]t would be inappropriate to allow
PECO to defer fuel costs during 1997 and 1998 while the Company remains under traditional
regulation without a demonstration that its existing rates are inadequate to recover its fuel costs.”
OCA St. No. 3 at 17 (emphasis ;added). In other words, once PECO rolled its energy costs into
base rates, PECO should not be permitted to recover this one item of expense without a showing

4



that its overall level of rates produces an inadequate return. In his testimony, OCA witness
Catlin then went on 1o describe PECO’s pro forma rate of return as demonstrating the adequacy
of PECO’s existing rates. Id.

The OCA submits that PECO’s requests for the claimed underrecoveries of
dcferred fuel costs for both 1997 and 1998 should be rejected. As to those amounts for the first
cleven months of 1997, which PECO now claims as known and measurable, PECO should be
required to demonstrate that its existing rates are inadequate to earn a reasonable return before
such amounts are to be awarded.

B. Issues Relating To The Statewide Educational Program Should Not Be Deferred.

PECO’s Petition requests that the Commussion defer “all issues relating to a
statewide education program™ to a separate proceeding which the Commission has indicated will
be established to consider the statewide portion of PECO’s Customer Education Plan. PECO
Petition for Reconsideration at ¥ 38.

The OCA generally supports the Commission’s determtnation on this issue and
urges the rejection of PECO’s request for a complete deferral. While the OCA agrees that some
issues, such as the final composition of the Consumer Education Committee, must be left for
further reconsideration, the OCA would oppose a delay in the commencement of the consumer
education program at this time. The Commission’s Order decided important issues concerning
consumer education and the OCA submits that education of the public will only be slowed by
further deferrals on these issues. Numerous parties to this proceeding went to great expense to
testify on issues relating to consumer education and the Commission noted that “the record

before us provid[ed] a substantial basis upon which we may direct the development of PECO’s



Customer Education Program.” Order at 150.

The OCA submits that there are several key decisions made by the Commission in
this proceeding which should not be deferred to any potential future consumer education
proceeding. More specifically, the OCA supports the Commission’s decision that there will be a
statewide effort; that it will be funded by electric distribution companies, and that the statewide
effort shall receive a substantial portion of those funds dedicated to consumer education. The
OCA submits that these Commission determinations were correct, recognize the importance of
this effort, and should begin to be implemented as soon as possible. With the broad framework
outlined in the Commission’s Order, PECO can at least begin the task of educating consumers on
competition. As the Commission appropriately recognized, the future proceeding on the
statewide effort will solicit the positions of electric distribution companies from other areas of
the state, who will also be directed to contribute their share of the statewide initiative’s funding.
This future proceeding will then be capable of addressing more of the detaiis of the statewide
effort without having to start from the beginning. Retail competition is less than one year away
and, accordingly, the OCA submits that PECO’s request to defer all elements of the

Commission’s determination on the statewide education effort should be rejected.



I11. CONCLUSION
WHEREFORE, for all the foregoing reasons, the OCA respectfully requests that
the Commission decide the various Petitions for Reconsideration in a manner consistent with the

arguments set out above and as set out in the OCA’s Petition for Reconsideration.

Respectfully submitted,

e

Steven K. Steinmetz
Tanya J. McCloskey
Assistant Consumer Advocates

Counsel for:
Irwin A. Popowsky
Consumer Advocate

Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

(717) 783-5048

Dated: January 13, 1998
45233
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Docket No. P-00971265

I hereby certify that I have this day served a true copy of the foregoing document,

OCA’s Answer to Petition for Reconsideration or Clarification, upon parties of record in this

proceeding in accordance with the requirements of 52 Pa. Code § 1.54 (relating to service by a

participant), in the manner and upon the persons listed below:

Dated this 13th day of January, 1998,

SERVICE BY INNER-OFFICE MAIL

Kenneth L. Mickens, Esq.
Office of Trial Staff

PA Public Utility Commission
P.O. Box 3265

Harrisburg, Pa 17105-3265
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Pennsylvania Public Utility Commission 2 .

North Office Building - Filing Room A0 =

PO Box 3265 . S -
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RE:

Pennsylvania Public Utility Commission v. PECQO Energy Company -—
Application For Approval Of A Restructuring Plan And Consumer Education
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Program Pursuant To Section §2806 Of The Public Utility Code; Docket No. R- ;

00973953

Petition Of ENRON Energy Services Power, Inc. For Approval Of An Electric
Competition And Customer Choice Plan And For Authority Pursuant To Section
2807(E)(3) Of The Public Utility Code To Serve As The Provider Of Last Resort
In The Service Territory Of PECO Energy Company; Docket No. P-00971265

ANSWER OF MID-ATLANTIC POWER SUPPLY ASSOCIATION TO
PETITIONS FOR RECONSIDERATION

Dear Mr. McNulty:

Enclosed for filing with the Commission are an original and three (3) copies of Mid-
Atlantic Power Supply Association’s Answer to the various Petitions for Reconsideration filed in
connection with the above-captioned proceedings. A copy of this document has been served in
accordance with the attached Certificate of Service.

DOCUMENT
FOLDER



James J. McNulty, Secretary/Prothonotary
Pennsylvania Public Utility Commission
January 13, 1998

Page Two

If you have any questions, please feel free to call. Thank you for your attention to this

matter.
Very truly yours,
William T. Hawke
Janet L. Miller
Todd S. Stewart
Counsel for the Mid-Atlantic Power
Supply Association
WTH:JLM/kmg
Enclosures
¢cC: Chairman John Quain

Vice Chairman Robert Bloom

Comrmnissioner John Hanger

Commissioner David Rolka

Commissioner Nora Mead Brownell

Cheryl Walker Davis, Office of Special Assistants
Frank B. Wilmarth, Law Bureau

Attached Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTIILTY COMMISSION

Application of PECO Energy Company R-00973953

for Approval of its Restructuring Plan
Under Section 2806 of the Public Utility
Code and Joint Petition for Partial Settlement :

Petition of Enron Energy Services Power, Inc. P-00971265

for Approval of an Electric Competition and
Choice Plan and for Authority Pursuant to
Section 2807(E)(C) of the Public Utility Code
to Serve as the Provider of Last Resort in the
Service Territory of PECO Energy Company

ANSWER OF THE MID-ATLANTIC POWER SUPPLY ASSOCIATION
TO PETITIONS FOR RECONSIDERATION

FILED BY VARIOUS PARTIES
IN RESPONSE TO 2z 5

THE COMMISSION’S DECEMBER 23, 1997 ORDER - E’ o
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On January 7, 1998, PECO Energy Company (“PECO”) and various mtergenmg panleS’
2 =

filed Petitions for Reconsideration of the Pennsylvania Public Utility ;@omm{ssmms’
l"'!

(“Commission”) Order entered December 23, 1997, in the above-captioned proceedings; the

Mid-Atlantic Power Supply Association (“MAPSA”),1 through its Counsel, Malatesta Hawke &

I MAPSA is an association of power marketers, independent power producers and a broad range
of companies who support the electric services industry with an interest in the emerging electric
power supply market within the Commonwealth of Pennsylvania and the Mid-Atlantic region.
MAPSA’s current Board of Directors includes representatives of Air Products and Chemicals,
Inc.; CNG Energy Services Corporation; Cogen Technologies, Inc.; DuPont Power Marketing,
Inc.; The Eastern Group; Enron Capital & Trade Resources; NGC Corporation, Odyssey
Strategies, Inc.; Tristar Ventures and U.S. Generating Company. The positions taken in this

filing represent the position of MAPSA as an organization, but not necessarily the view of any
particular member with respect to any specific issue.
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McKeon LLP, hereby answers (not in serial fashion, however) the various Petitions for

Reconsideration as follows:

1. In Phillip Duick, et al. v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553

(1982), the Commission enunciated the standard for exercising its discretion whether to grant a

petition for reconsideration:

A petition for reconsideration under the provisions of 66 Pa. C.S.
§ 703(g), may properly raise any matters designed to convince the
Commission that it should exercise its discretion under this code
section to rescind or amend a prior order in whole or in part. In this
regard we agree with the court in the Pennsylvania Railroad
Company case, wherein it was said that ‘[plarties . . . cannot be
permitted by a second motion to review and reconsider, to raise the
same questions which were specifically considered and decided
against them . . . .” What we expect to see raised in such petitions
are new and novel arguments, not previously heard, or
considerations which appear to have been overlooked or not
addressed by the Commission. Absent such matters being presented,
we consider it unlikely that a party will succeed in persuading us that
our initial decision on the matter or issue was either unwise or in
error.

Id. at 559.

2. In general, the Commission’s Order considered and resolved the myriad of issues
involved in PECO’s restructuring filing in a manner that will promote competition consistent with
the intent of the Legislature; accordingly, the Commission should take no action to reconsider any

matter not specifically raised by the parties in their Petitions for Reconsideration.

3, Should the Commission determine that reconsideration of any of the narrow issues

raised in the various Petitions under the standard enunciated in Duick, MAPSA urges the



Commission to resolve the narrow issues raised in the manner set forth in the following paragraphs;
except as set forth specifically in this Answer below, MAPSA takes no position on other issues

for which reconsideration has been sought by the various parties.

A, PECO's Request To Extend The March 1, 1998 Open Enrollment Date Should
Be Denied.

PECO has requested, at pages 21-23 of its Petition for Reconsideration, that the
Commission reconsider its direction that PECO "initiate an open enrollment period beginning
March 1, 1998 for the two-thirds of its customer base which, under the Order, would be eligible
to shop for electric generation effective January 2, 1999." PECOQO's two reasons for this request
are, (1) that PECO will not have consumer education materials prepared and ready to disseminate
to its customers in time to meet the March 1, 1998 open enrollment period deadline, and (ii) that
a number of generic issues being considered by the Commission in generic rulemakings will not
be resolved by that date. MAPSA submits that PECO's reasons for extending the open
enrollment date are wholly lacking in merit and, accordingly, the request for reconsideration
should be denied.

On the c;)ntrary, MAPSA submits that, based on the suppliers’ experience in the
implementation of the retail electric pilot programs, an opeﬂ enrollment period beginning on
March 1, 1998, is necessary in order to allow sufficient time for customers to enroll and be
chosen for retail access, to choose an alternative generation supplier and, for all necessary
procedures to be put into place so that suppliers can begin to furnish generation to customers on
January 1, 1999. On this basis, and contrary to PECO's assertion, MAPSA believes that an early

start of the enrollment process not only is necessary, it is essential and in the public interest. As



to PECO's argument that various issues now pending in Commission rulemaking will not be
decided by the March 1, 1998 deadline, MAPSA submits that this consideration cannot be
controlling for the simple reason that it is unlikely that these issues will be finally decided by
July 1, 1998 (the date on which PECO proposes that enrollment begin), or prior to the latter part
of 1998. Further, compietion of the rulemaking process is not required in view of the various
interim guidelines which are in place. PECO's request for Commission reconsideration of this

issue must be denied.

B. Enron and the OCA Properly Argue That The Expenses Misallocated By
PECO To Transmission And Distribution Should Be Allocated To The
Generation Credit, Not To The Competitive Transition Charge, And That
PECO Should Be Denied Additional Stranded Cost Recovery On The Basis
Of These Misallocated Expenses.

Both Enron Energy Services Power, Inc. and Enron Power Marketing, Inc. (collectively
"Enron") and the’ Office Of Consumer Advocate ("OCA") have argued that the Commission
should reconsider its decision to reallocate expenses which PECO assigned to transmission and
distribution to the Competitive Transition Charge ("CTC") and that PECO should not be allowed
additional stranded cost recovery on the basis of these expenses. As a result of this reallocation,
PECO's proposed transmission and distribution rates were reduced by the Commission. While
MAPSA agrees with this portion of the Commission Order, both Enron and the OCA have
correctly pointed ‘out that the costs previously assigned in error by PECO to transmission and
distribution should be reallocated to the generation function, as the activities which generate

these costs are part of, and will continue to be part of, PECO's provision of generation service in

the same way that these costs will be incurred by alternative generation suppliers. As also



correctly pointed out by Enron and the OCA, it is unfair to allow PECO to recoup these
generation-related expenses through recovery of stranded costs when such a recovery is not
permitted for other suppliers. On this basis, the Commission should reconsider its Order and
should reallocate PECO's improperly assigned costs to generation functions rather than to

stranded costs.

C. The Commission Should Clarify That PECO Has No Discretion To Charge
Its Default Customers A Generation Rate That Is Less Than The Generation

Shopping Credit Established In The Commission's Order.

The OCA has requested that the Commission clarify that PECO is not permitied to charge
its default customers a generation rate that is less than the generation shopping credit established
in the Commission's Order on the basis that Commissioner Brownell suggested in her Statement
that PECO consider giving a rate decrease to those customers who cannot shop for alternative
generation supply. This basis for reconsideration should be granted and the Commission should
clarify that PECO cannot discount the generation shopping credit in this manner. Allowing
PECO to discount the generation shopping credit would defeat the purpose of the credit -- that is,
to create a level playing field for generation supply between all suppliers, both alternative and
PECO or its affiliates. The Commission went to great lengths in its Order to explain the
purposes of and the reasons for the level of the shopping credit that ultimately was reached by
the Commission in these proceedings. That credit will allow competition to develop and will
create the level playing field that is necessary for competition to survive and thrive in the
Commonwealth oif Pennsylvania. The Commission should accept the arguments set forth by the

OCA and should clarify this issue.



WHEREFORE, the Mid-Atlantic Power Supply Association respectfully requests that the

Commission resolve issues raised in the various petitions for reconsideration in the manner

suggested in this Answer, namely:

A. PECO's request to extend the March 1, 1998 Open Enrollment Date should be

denied.

B. The expenses misallocated by PECO to Transmission And Distribution should be
allocated to the Generation Credit, not to the Competitive Transition Charge, and
PECO should be denied additional stranded cost recovery on the basis of these

misallocated expenses.

C. The Commission should clarify that PECO has no discretion to charge its default
customers a generation rate that is less than the Generation Shopping Credit

established in the Commission's Order.

Dated: January 13, 1998

Respectfully submitted,

M//Z«—

William T. Hawke

Janet L. Miller

Malatesta Hawke & McKeon LLP
Harrisburg Energy Center

100 North Tenth Street

P.O.Box 1778

Harrisburg, PA 17105
717-236-1300

Counsel for
Mid-Atlantic Power Supply Association
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Dilworth Paxson Kalish & Kauffman
305 North Front Street

Suite 403

Harrisburg, PA 17101
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James J. McNulty, Sceretary FAX and FEDERAL EXPRESS

Pennsylvania Public Ulility Commission
Room B-20, North Office Building

P.O. Box 3265

Harrishurg, PA 17105-3265

Re:  PECO Energy Company's Application for Approval of its
Restructuring Plan and Joint Petition for Partial Settlcment,
R-00973953; Petition of Enron Energy Services Power, Inc.,
for Approval of an Electric Competition and Choice Plan and for
Authority Pursuant to Scction 2807 (e)(c) of the Public Utility
Code to Serve as the Provider of Last Resort. in the
Scrvice Territory of PECO Energy Company, P-0097 (265

Dear Mr. McNulty:

Kindly acccpt for filing New Energy Ventures' Answer o Petitions for
Reconsideration to be filed in the above proceedings. We are filing this Answer by fax and
forwarding and original and nine (9) copies by Federal Express to be delivered to your oftice
tomorrow. We have enclosed an extra copy of this document to be time-stamped and returned
to us in the enclosed, self-addressed stamped envelope.

A copy of this documenthas been served on all known parties in these proceedings

Very truly yours,

Joscph A. Dwaret ky s ey !
1 i
L

OCUMENT

F : :l
SO &_‘; \?l

JAD:kbs
cncl.

cc: Certificate of Scrvice (w/encl.) F‘ O L D E R
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TELE‘COPY TRANSMITTAL SHEET

Date: .. _ _lsnuary. 13, 199%..
From: _ . _Joseph A Dworetzky. . .. . .. Telephone No.  215/496-7014
HASP Client/Matter No. __. .. 14470-014 . .. . Telecopier No. 215/568-0300.

Total number of pages transmitted including this cover sheet;

To Telecopy No. Telephone No.
James J. McNulty, Secretary 717/783-9526
Message:
DateSent: . _. _ _ TimeSent: . . _ _ By: _ _ _ _ . _ _

1f you have any problems receiving this elecopy call the sender.

CONFIDENTIALITY NOTICE: The information contained in this telefacsimile message is privileged and confidential, and intended
only for the use of the individual(s) and/ur entity(ies) named above. If you are not the intended recipient, you are herehy notified that any
unauthorized disclosure, copying, distribution or taking of any uction in reliance on the contents of the tclecopied materials iy strictly
prohibited and review by any individual other than the intended recipient shall not vonstitute waiver of the attorney-client, work product,
Joint-defense, and/or other applicable privileges. If you have received this transmission in error, please immediately notity us by
telephone (collect) to amrange for return of the materials. Thank you.
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PECO Energy Company's Application : R-00973953
for Approval of its Restructuring Plan :
and Joint Petition for Partial Settlement

Petition of Enron Energy Services Power, Inc., P.00971265

for Approval of an Electric Competition and

Choice Plan and for Authority Pursuant to

Section 2807(e)(c) of the Public Utility Code

to Serve as the Provider of Last Resort in.the  : : O 0 E& E"’ﬁ: 5 ey

Service Territory of PECO Energy Company U R )
JAN 13 1998

NEW ENERGY VENTURES'
ANSWER TO PETITIONS FOR RECONSIDERATION

NEV East, LLC (“NEV”), by its counsel, responds to certain of the petitions for
reconsideration filed in the above proceedings. Petitions for Reconsideration of the
Commission's Order of Decemiber 23, 1997 (the “Order”) were filed by PECO, PAIEUG,
OCA and CEPA." While response to most of the points raised in those petitions arc not
necessary, NEV files this answer to address two important issues raised.

1. PECO's Request for Delay. NEV opposes PECO's request to defer the

commencement. date for open enrollment of customers in Southeastern Pennsylvania,
The enormous attention paid to the Commission's December decision has created a high

degree of public interest and receptivity to the commencement of competition. It is

‘ Petitions were also filed by NEV and Enron. ;"’ {:% '{: | M E N T
FOLDER

RECEIVED TIMEJAN 13, 12:32PM
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extremely important that consumers do not perceive the process as being put on hold.
If the Commission moves in a “start-stop-start” fashion, the public's receptivity o
competition will be negatively affected.

Moreover, there is no good reason to defer the commenccment of open
enrollment. 'While PECO proposes to defer enrollment until the resolution of various
generic issues, the timetable it proposes is not likely to permit completion of these issues.
Instead the Commission will find itself several months from now considering another
request for delay. This would be particularly inappropriate given that it was PECO that
pressed the Commission - over the objection of NEV and other suppliers - (o sever many

of the generic issues from the restructuring proceedings and put them on a slower

timetable. [t comes with ill grace for PECO to now use those issues to support a delay
in the enrollment process.

2. The Standard Offer. OCA and CEPA, respectively, arguc that PECO

should either have the flexibility, or be requircd, to offer power to default customers at
a price less than the 4.46¢ shopping credil approved in the Commission's December
Order. As Enron discusses at length in its Answer, this subject should be taken up by
thie Commission in connection with its develupment of regulations on the PLR function.
However, NEV notes that should PECO collect an amount from defaull customers in
excess of the amount determined by the PUC to be appropriate, the excess should be

used as mitigation of stranded costs.

RECEIVED TIMEJAN. [3. 12:32PM
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For the foregoing reasuns, PECO's request for dclay and the requests of OCA and
CEPA for reconsideration with respect to the amount of the Standard Offer should be

denied.

A

Dated: January 13, 1998 Joseph A. Dworetzky
John P. Lavelle, Jr.
Luke E. Dembosky
Hangley Aronchick Segal & Pudlin
One Logan Square, T'welfth Floor
Philadelphia, PA 19103

Counsel for New Energy Ventures

RECEIVED TIMEJAN. 13 12:32PM
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for Approval of an Electric Competition and
Choice Plan and for Authority Pursuant to
Scction 2807 (e)(c) of the Public Utility Code
to Serve as the Provider of Last Resort in the
Service Territory of PECO Encrgy Company

CERTIFICATE OF SERVICE

{ hereby certify that on January 13, 1998, 1 caused a truc and correct copy of New
Energy Ventures' Answer to Petitions for Reconsideration via telecopy upon the following counsel as
noted. I further certify that the manner of scrvice satistied the requircments of 52 PA. Code §§ 5.75

and 1.54,

The 1lonorable Chacles E. Rainey, Jr.
Administrative Law Judge

PA Public Utitity Commission

1302 Philadelphia State Office Bidg.
Philadelphia, PA 19130

The Honviable Marlane R. Chestnur.
Administrative Law Judge

PA Public Ulility Conunission

1302 Philudelphia State Office Bidg,
Philsdelphia, PA 19130

Paul R. Bonney, Bsyuirc
P1CO Energy Co.

2301 Marker. St.,

P.O. Box 8699

Philadelphia, PA 19101-8699

Kenneth L. Mickens, Esquice
Charles D, Shields, Esyuire
PA Public Utility Commission
Office ol Trial Staff

P.O. Box 3256

[Harrisburg, PA 17105-3265

Daniel Clearfield, Fsguire

Woll, Block, Schorr and Solis-Cohen
1LLP

305 N. Front Streer

Suite 401

Harrisburg, PA 17101-1236

David Kleppinger, Esquire
Derzick Williamson, Esquire
MceNees, Wallace & Nurick
P.O.Box 1166

Harrisburg, PA 17108-1166

RECETVED TIMEJAN, 13,

Christopher B. Craig, Esquire
Democratic Committee on
Appropriations

Renm 545, Main Capito! Building

Harrisburg, PA 17120

Cierald Garnish, Esquire

Woll', Block, Schorr and
SulissCohen

305 N. Front Street, Suite 401
Harristrg, PA 17101

Paui Russell, Esquire
Pennsylvania Power & Light
Company

Two North Ninth Strect
Allentown, PA 18701

Lance Haver
6048 Ogontz Avenue
Philadelphia, PA 1914]

Craig A. Doli, Esquire
214 State Streel
Harrisburg, PA 17101

Alan ], Bamk, Esquite

Autorncy for Lnvironmentalists
Widener University Law School
3700 Vartan Way

Hayrrisburg, PA 17110

John L. Munsch, Esquire
Allegheny Power

800 Cabin Ilill Drive
Greensburg, PA 15601-1689
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Tanya McCloskey. Esquire
Steven KU Steinmetz, Esquire
Office of Consumer Advocare
1425 Steawberry Square
Harrisburg, PA (7120

Bernard A. Ryan, Esquire
Karen Oid Moury, Esquice
Smatl Business Advocate
300 N. 2nd S5, Suite 1102
Harrisburg, PA 17101

Steven P. Hershey, Esquire
Community Legal Services, Inc.
1424 Chestnul Street.
Ph'&]adelphia, VA 19]02

Duonald A, Kaplan, Esquire
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Suite 500

1735 New Yotk Avenue, NW.
Washingion, DC 20006-4759

Linda C. Smith, Bsyuire
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305 North Front Street

Suite 403

Hanisburg, PA 171011236

Roger Clark, Esquire
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905 Denston Drive
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Verner Lipfert Bernhard MePherson
& Lland

90|l [5Lh Street, N.W.
Washinglon, DC 20005-2301

Bruce A. Connell, Esquire
DuPont Power Marketing, Inc,
600 N. Dairy Ashford
ML-1034

Houston, TX 77079

Walter W. Coben, Lisquire
Andsew J. Giosgione, Esquire
Obermayer Rebmann Maxwell &
Hippell LLP

204 State Street

Harrisburg, PA 17101

Terence Fitzpatrick, Faquire
David Desalle, Esquire

Ryan, Russell, Ogden & Seltzer
1100 Berkshire Boulevard
Suite 301

Reading, PA 19610

Audrey Van Dyke, Associate Counsel
Nava! Facilities Engineering
Command

Washington Navy Yard

Bidg. 218, Room 200

901 M. Surect, S.E.

Washingion, DC 20374-5018

Michael (. Bants, Esquire
Indianapolis Power & Light
Company

One Monument, Circle

P.Q. Box 1795

Indiunapolis, IN 46206-1593

Ciary A. Jeliries, Senior Atlorncy
CNG Energy Scrvices Corporation
One Park Ridge Center

P.O. Box 15244-0746

Pittsburgh, PA 152440746

Juseph ]. Malatesta, Jr., bisquire
Janet. Millet, Esquire

Lillinn Smith Harris, Bsquire
Malatcsta, Hawke &

McKeon LLP

P.O.Box 1778

Durrisburg, PA 17105
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Usher Fogel, Lisquire

Roland, Gogel, Koblenz
& Carr, LLP

[ Columbia Place

Albany, NY 12207

Gordon Smith, Esquire

john & Hengerer

1200 17th Streel, NW.

Suite GO0

Washington, DC 20036-3006

Michael L. Kcessler, Esquire
Vice President, General Counscl
Arerican Energy Solutions, Inc.
1il South Alfred Swrect
Alexandda, VA 22314

Sam DeFrawi, [L%quirc

Uniled States Navy Ratc
Inlervention

Washington Navy Yard, Bldy. 212,
Code QORI

901 M Strect, South Fast
Washingion, DC 20374-3018

Susan M. Shanman, Lisquirc
212 North 3rd Street

Suite 203

Hartisburg, PA 17101-1505

Paul L. Zeigler, Esquire
Zeigler & Zimmerman, P.C.
335 North 213t Strect
Camp Hill, PA [7011-3707

Stephanie Sugrue, Esquire

Mary Ann Ralls, Fsquire

Duane, Maorris & Heckscher LT,
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Suite 700

Washington, DC 200006
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Including professional corporations OFFICES IN
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Two Hopkins Plaza WasHNGTON, D.C,

Baltimore, Maryland 21201-2978

VIRC!
(410) 244-7400, Fax (410} 244-7742 o
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ATTORNEYS AT LaW ;FE‘EI\"ED

SROTHONDTARY'S OFFICE

January 13, 1998

(VIAFACSIMILE - 717/783-9526)

Mr. James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Room B-20, North Office Building
North Street & Commonwealth Avenue
Hamsburg, PA 17120-3265

Re:  Pennsylvania Public Utility Commission v. PECO Energy Company,

PECO Application for Approval of its Restructuring Plan and Joint

Petition for Partial Settlement, Docket No. R-00973953; Petition of Enron

Energy Services Power, Inc. for Approval of an Electric Competition and

Customer Choice Plan and For Authority Pursuant to Section 2807(e)(3)

of the Public Utility Code to Serve as the Provider of Last Resort in the
crvice Te , S : et No.

ACATINOLY Q) K4

Dear Mr. McNulty:

Attached hereto for filing in the above-captioned proceedings is a facsimile
version of the Answer of the Southeastern Pennsylvania Transportation Authority to
Philadelphia Area Industrial Energy Users Group's Petition for Reconsideration and
Clairification.

In compliance with the January 8, 1998 letter from you to all parties, an original
and nine (9) copies, plus five (5) additional copies to be time-stamped and returned, of
SEPTA’s Answer will be delivered to the Commission via overnight mail by tomorrow,
January 14, 1998.
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Mr. John McNulty, Secretary
January 13, 1998
Page 2
Thank you for your assistance.

Very truly yours,

mw

Kenneth G. Hurwitz

Mawan] Wuude

Maureen Z. Hurley (/

Attachment

¢c: Parties listed on Certificate of Service
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BEFORE THE
PENNSYLV%IET% PUBLIC UTIEIRY\COMMISSION

VED
o0 THD r‘?ﬁﬁﬂy 5 DFFICE
Pennsylvania Public Utility
Commission
Docket No.
v. R-00973953
PECO Energy Company

PECO Application for Approval of its Restructuring
Plan and Joint Petition for Partial Settlement

Petition of Enron Energy Services
Power, Inc. for Approval of an Electric
Competition and Customer Choice Plan
and For Authority Pursuant to Section
2807(e)(3) of the Public Utility Code to
Serve as the Provider of Last Resort in
the Service Territory of PECQO Energy
Company

Docket No.
P-00971265

e i N N R S N N . " L NP N W

ANSWER OF THE
SOUTHEASTERN PENNSYLVANIA
TRANSPORTATION AUTHORITY TO
PHILADELPHIA AREA INDUSTRIAL ENERGY
USERS GROUP’S PETITION FOR
RECONSIDERATION AND CLARIFICATION

I.
INTRODUCTION

Pursuant to Rule 5.572(e) of the Commission’s Rules of Practice and Procedure,

52 Pa. CODE § 5.572(¢), and the letter dated January 8, 1998 from Secretary James J.

McNulty to the parties in the above-captioned ‘ proceedings, the Southeastern

Pennsylvania Transportation Authority -(“SEPTA”) respectfully files its answer
B SDOORETE;S ,‘,Uu(jf‘ JMF NT
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(“Answer”) to the Philadelphia Area Industrial Energy Users Groups’ (“PAIEUG”)
Petition for Reconsideration and Clarification (“Petition For Reconsideration™) filed
January 7, 1998.

SEPTA filed a Motion to Intervene in these proceedings on November 17,
1997, which was granted on November 20. On December 2, 1997, SEPTA filed a brief
that addressed one aspect of the Joint Petition for Partial Settlement’ (“the Partial
Settlement™). (PAIEUG was a signatory to the Partial Sertlement but SEPTA was not.)
SEPTA’s brief confined itself to Paragraph 13 of the Partial Settlement, which dealt with
the critical issue of recovery of the competitive transition charge (“CTC”) and the
intangible transition charge (“ITC”) from those industrial and commercial customers who
“significantly reduce” their purchases of electricity through installation of on-site
generation.

PAIEUG’s Petition for Reconsideration was filed in response to the
Commission’s entry, on December 23, 1997, of an Opinion and Order denying approval
of both the Partial Settlement and the Petition of Enron Energy Services, Inc..? and
approving, as modified by the Commission, the Application of PECO Energy Company

for Approval of its Restructuring Plan. In its Petition for Reconsideration (pp. 13-14),

Joint Petition for Partial Settlement of PECO Energy Company’s Proposed Restructuring
Plan and Application for a Qualified Rate Order, Docket No. R-00973952, August 25,
1997.

¥ Petition of Enron Energy Services Power, Inc. for Approval of an Electric Competition
and Customer Choice Plan and for Authority Pursuant to Section 2807(e)(3) of the
Public Urtility Code to Serve as the Provider of Last Resort in the Service Territory of
PECO Energy Company, Docket No. P-00971265, October 7, 1997.

0054451.01 2
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PAIEUG states that the Commission failed to address, overlooked or otherwise ignored
the treatment of several issues addressed in the Partial Setilement, including an issue
addressed in Paragraph 13 thereof, i.e., the level of CTCs imposed as a result of new self-
generation,

SEPTA supports PAIEUG’s Petition for Reconsideration on this point, but
submits that, if the Commission reconsiders the issues raised in Paragraph 13 of the
FPartial Settlement, it also should rule on the related issue raised in SEPTA's brief. Just
as the Commission failed to address the issues raised in Paragraph 13 of the Partial
Seitlement, it ignored the related issue raised by SEPTA in the context of Paragraph 13 of
the Partial Settlement. Thus, disposition of SEPTA’s related request is warranted based
upon the same authority cited by PAIEUG.Y Accordingly, SEPTA submits that in any
reconsideration of the issues raised in Paragraph 13 of the Partial Sertlement, the
Commission should provide the related interpretation of that language and, by derivation,
of Section 2808(a) of the Public Utility Code, Title 66 of the Pennsylvania Consolidated
Statutes (the “Code”), as added by the Electricity Generation Customer Choice and
Competition Act (the “Act”), requested by SEPTA in its brief. For the convenience of
the Commission, SEPTA incorporates those interpretations and supporting arguments

herein.

o Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553, 559 (1982) (addressing 66
Pa. C.8. §703(g)).

0054451.01 3
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i
SUMMARY OF ARGUMENT

The language contained in Paragraph 13 of the Partial Settlement dealt with the
critical issue of recovery of the CTC and the ITC from those industrial and commercial
customers who “significantly reduce” their purchases of electricity through installation of
on-site generation. Paragraph 15 and Exhibit E of the Partial Settlement provided for
recovery of the fully allocated share of wransition costs for such customers, except for a

specified subset of such customers.¥ To the extent it dealt with the CTC, Paragraph 13

implemented Section 2808(a), which states in pertinent part:i’

If a customer installs on-site generation which operates in
parallel with other generation on the public utility’s system
and which significantly reduces the customer’s purchases
of clectricity through the transmission and distribution
network, the customer’s fully allocated share of the
transition or stranded costs shall be recovered from the
customer through a competitive transition chargc.y

66 Pa. C.S. § 2808(a), emphasis supplied.

Paragraph 13 of the Partial Settlement provided that, with respect to any existing
industrial or commercial customer whose peak load during 1996 was at least four
megawatts and who can document that he was actively self-generating or considering
self-generation as of December 31, 1996 or earlier, such customer would pay CTC/ITC
charges following the start-up of any self-generating facility installed before December
31, 2008 calculated by PECO as one-third of the dollar amount that would have been
charged had the customer been billed for the CTC/ITC at the prevailing Rate HT
ITC/CTC charges using billing determinants based on average usage for calendar year

1996,

¥ Unless otherwise stated herein, all references to a “Section” or “Sections” refer to the
Code.

o For the Commission’s convenience, copies of Paragraph 13 of the Partial Settlement, as
well as Appendix E thereto, and Section 2808(a), are attached hereto as Attachment “A”,

005445101 4
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SEPTA contends, and seeks a declaration by the Commission, that neither Section
2808(a), nor the language contained in Paragraph 13 of the Parrial Settlement which
derives therefrom (to the extent it applies to the CTC), applies to customers who, through
the installation of on-site generation, cease making any purchases of eleciricity through
the utility’s transmission and distribution network but who remam physically
interconnected with (i.e., operate in parallel with other generation on) the public utility’s
system. In other words, once such a customer terminates its electricity purchases from
the utility and elects to utilize no transmission, distribution or other service of the utility,
that entity should not be required to pay a Competitive Transition Charge,

notwithstanding the above-quoted statutory provision.y

This interpretation is the proper
one not only because it emanates from the plain meaning of the above-quoted provision
of Section 2808(a) -- which, on its face, deals only with significant reductions in
purchases, not cessations or eliminations of them -- but, as demonstrated in SEPTA’s
brief and in this Answer, is the only interpretation that is consistent with other language
in Section 2808(z) andrelsewhere in the Act.

Furthermore, this interpretation faithfully reflects the general policies behind the
Act, which are spelled out in Section 2802. Recognizing the importance of fairly

resolving issues associated with the transition to a competitive generation marketplace,

the General Assembly found that the Commission should be empowered to establish a

- SEPTA does not, either in its brief or in this Answer, request a ruling on, and takes no
position as to, the Intangible Transition Charge (“ITC”) under Paragraph 13 of the
Partial Sertlement. SEPTA expressly reserves its rights to address the ITC in the future.

P 0054451.01 5
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mechanism for electric utilities to recover an appropnate amount of transition or stranded
costs. 66 Pa. C.S. §§ 2802(8), (15). The General Assembly also declared a policy that
Pennsylvanians should be able to take advantage of the lower costs brought about by
increasing competition in the electricity generation market. 66 Pa. C.S. §§ 2802(5), (8).
That these two policies are basically at odds with one another could not have escaped the
attention of the Act’s drafters. The provisions of the Act relating to transition costs and
ransition cost recovery mechanisms, thus, must be viewed as carefully crafied
compromises consistent with both of these declarations of legislative intent.

Accordingly, when the General Assembly provided in Section 2808(a) that a
“customer who installs on-site generation . . . which significantly reduces the customer’s
purchases of electricity through the transmission and distribution network™ must pay its
“fully allocated share of transition or stranded costs,” it likely intended to define a precise
set of circumstances under which this responsibility would have to be borne. At the same
timc, recognizing the competing goal of promoling competition in the electricity
generauon market, the drafters probably were loathe to impose this responsibility upon
customers who entirely sever their economic relationship with the electric utility by
installing on-site generation and ceasing to purchase any services from the electric utility.
To infer otherwise would mean that the General Assembly was willing to allow the
Commission to impose a substantial one-time exit fee, or continuing exit fee payments
over the duration of the entire transition period, upon customers who had long since
ended their economic relationship with the electric utility. This interpretation of the

statute would plainly be at odds with its underlying competitive goals.

005445101 6
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IIL
ARGUMENT

Neither Section 2808(a), Nor the Language Contained in Paragraph 13
of the Partial Settlement, Should Be Interpreted To Apply to Cusfomers
Who Install On-Site Generation, Cease Purchasing Electricity Through
the Public Utility’s Transmission and Distribution Network, But Remain
Physically Connected to the Network.

A. The Phrase “Significantly Reduced” Has a Plain Meaning That
Does Not Include the Concept of a “100% Reduction.”

The plain meaning of the statutory phrase “significantly reduces” contained in
Section 2808(a) (and by extension, the language contained in Paragraph 13 of the Partial
Settlement) clearly does not extend to a customer’s election to stop all purchases of
electricity from his local utility in favor of self-generating all of his electric power
requirements. If a consumer who typically has purchased a large number of units of a
product or service annually from a certain supplier reports that he has “significantly
reduced™ his purchases, his comment (absent sarcasm) would not be interpreted by any
reasonable person to signal that he no longer buys any units from that supplier. Rather,
the word “reduced,” even if modified by the word “significantly,” would be understood

' to mean cutting back on purchases. The plain meaning and common usage of the word
“reduced” simply does not include the concept of “reduced by 100%”. That concept is
more precisely captured by any of a variety of words -- “stopped,” “ceased,” or
“terminated,” to list the most commonly used ones -- that plainly convey that henceforth,
no lmore purchases wilil be made.

If the General Assembly had intended 1o include termination of electricity

purchases within the ambit of Section 2808(a), it could easily have overcome the gap left

0054451.01 i
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by the plain meaning of the words “significantly reduces.” For example, it could have

added after the words, “'significant]y reduces” a phrase such as *“or results in a complete

cessation of.” Neither this nor any other word or phrase, however, was included to alter

the plain meaning of the phrase “significantly reduces” as used in the Act, namely, a
reduction in electricity purchases short of termination of generation service.

B. SEPTA'’s Interpretation of the Phrase “Significantly Reduces”

in Section 2808(a) is Consistent With Other Provisions of the

Act.

i Section 2808(a):  “accessing the transmission and
distribution network”

The interpretation of Section 2808(2) by SEPTA above and in its brief is
consistent with, and in fact is required by, the statutory language addressing payment of
the CTC. The first sentence of Section 2808(a) states:

To provide each electric utility with an opportunity to
recover its transition or stranded costs following the
Commission’s determination under subsection (c), every
customer accessing the transmission or distribution
network shall pay a competitive transition charge to the
electric distribution company in whose certificated territory
that customer is located.
66 Pa. C.S. § 2808(a), emphasis supplied ¥
The factual situation presented by SEPTA herein and in its brief does not involve

a “customer” who meets the statutory qualifier, “accessing the transmission or

distribution network.” First, it is clear that a person who purchases no electric supply,

¥ The definition of “Competitive Transition Charge” in Section 2803 also contains the

language in italics.

0054451.01 8
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transimission or distribution service from any entity is not a “customer” under the Act.
Section 2803 defines “customer” as “a retail electric customer,” which in tum is defined
in that section as “a direct purchaser of electric power.”

Second, a self-generator who provides 100% of its electric power requirements,
and purchases no generation, transmission or distribution service from its former utility
provider, does not use the network for any purpose and should not be deemed to be
“accessing” the network simply by virtue of maintaining a physical interconnection to
the grid. That a mere physical interconnection is not enough to characterize a self-
generator as “accessing” the network is made clear in the definition in the Act of a
related term, “direct access.”

Section 2803 defines “direct access™ as the right of electric generation suppliers
and end-use customers “to wrilize and interconnect with the electric transmission and
distribution system on a nondiscriminatory basis at rates, terms and conditions of service
comparable to the transmission and distribution companies’ own use of the system fo
transport electricity from any generator of electricity o any end-use customer.” 66 Pa.
C.S. § 2803, emphasis supplied. The foregoing definition first focuses on the right to
both “wtifize and interconnect with” the network, implying that interconnection is
distinct from utilization, and that direct access connotes the right to both elements, i.e.,
utilization and interconnection. The self-generator under the facts presented by SEPTA
herein and in its brief, by contrast, may be interconnected with the network but does not

use the network for any purpose.

0054451.01 9
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SEPTA believes that the critical element required in order for an end-use
customer to be characterized as “accessing the transmission and distribution network”
under Section 2808(a) is use of the system to receive energy from a generation supplier.
That use, in fact, is identified in the second italicized phrase in the definition of “direct
access” quoted in the paragraph above, in the context of requiring that the rights of an
end-use customer to use the network be subject to rates, terms and conditions of service
“comparable to the transmission and distribution companies’ own use of the system fo
ransport electricity from any generator of eleciricity 10 any end-use customer.” 66 Pa.
C.S. § 2803, emphasis supplied, The comparability concept embedded in the definition
of “direct access™ thus highlights that, under the Act, the sine qua non of an end-user’s
“accessing™ the network is his use of the network to transport electric energy. The mere
presence of a physical interconnection without such actual use should not -- and cannot
consistent with the Act as a whole -- be interpreted to constitute “accessing” the network
for purposes of Section 2808(a), nor by extension, the language contained in Paragraph
13 of the Partial Settlement.

2. Section 2803: Definition of “Competitive Iransition
Charge”

The interpretation of Section 2808(a) urged by SEPTA herein and in its brief is
not inconsistent with the “nonbypassable charge” requirement contained in the definition
of “Competitive Transition Charge.” CTC is defined in Section 2803, in relevant part,
as “a nonbypassable charge, applied fo the bill of every customer accessing the
transmission or distribution network . . . 66 Pa. C.S. § 2803, emphasis supplied. Thus,

the CTC is to be recovered only from customers who access the network., If a self-

0054451.01 10
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generator chooses not to access the network, then not imposing the CTC on that self-
generator would not constitute a bypass because the charge, by definition, was not
recoverable from him in the first instance. Bypass would occur only if a “customer
accessing the transmission or distribution network™ were permitted to avoid the CTC.Y

Iv.
CONCLUSION

SEPTA supports PAIEUG’s Request for Reconsideration 1o the extent discussed
herein, and urges that any reconsideration by the Commission of the issues raised in
Paragraph 13 of the Partial Settlement should include a finding that neither Section
2808(a) nor the language contained in Paragraph 13 of the Partial Settlement requires that
customers who install on-site generation and cease taking any services from their former
utility provider, but remajn physically connected to the utility’s transmission and
distribution network, must pay a Competitive Transition Charge.

As demonstrated by SEPTA in its brief and in this Answer, such a finding is
consistent with the plain meaning of the operative words “significantly reduces” that are
found both in Section 2808(a) and Paragraph 13 of the Parrial Settlement, and is required
by the language in the same section of the Act that specifies the entities subject to the
CTC payment requirement -- “customers accessing the transmission or distribution

network.” Furthermore, to find that on-site generators who elect 1o completely sever their

¥ SEPTA’s argument that the phrase “accessing” the network implies the utilization of the

network to procure some utility service is boistered by the use of the phrase “applied to
the bill of every customer” in Section 2803’s definition of CTC. This phrase implies that
the customer is already receiving a bill, which in turn implies that he is presently
purchasing some service from the utility,

0054451.01 11
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economic relationship to their former utility provider do not remain subject to the CTC
wouid not violate the “nonbypassable charge” requirement in the statute, and would
reflect an appropriate balancing of competing policy goals relating to the transition to a
restructured electrfc industry in the Commonwealth.

Respectfully submitted,

Kenneth G. H—lgwitz, Esoﬁe

Maurecen Z. Hurley, Esquire

VENABLE, BAETJER, HOWARD
& CIVILETTI, LP

1201 New York Avenue, NW

Suite 1100

Washington, D.C. 20005-3917

(202) 962-4800

G. Roger Bowers, Esquire, Pa. Atty. # 02153

General Counsel

Vincent J. Walsh, Jr., Esquire, Pa. Atty. # 28692

Assistant Deputy Counsel

SOUTHEASTERN PENNSYLVANIA
TRANSPORTATION AUTHORITY

1234 Market Street

Fifth Floor

Philadelphia, PA 19107-3780

(215) 580-7459

Dated: January 13, 1998
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All Rate HT industrial customers, LILR customers, and Rule 4.6 and EER customers shall
have the right to pay all applicable CTC/ITC charges in one lump sum. For customers exercising
this 6ption, PECO and the customers \Iwill negotiate 2 mutually acceptable lump sum using the '
customer’s most recent 12 months of demand and energy usage as billing determinants, unless
such demand and energy usage will not be representative of the customer’s likely demand and
energy consumption during the CTC/ITC recovery period (in which case representative values
will be used), applied to the CTC/ITC charges for the entire CTC/ITC recovery period,
discounted using PECO's after-tax cost of capital. Exercise of the rights' in this paragraph 12 and

paragraph 13 below shall impose no additional burdens on any other customer classes.

13, Recovery of CTC/ITC from industrial and commercial customers that significantly
reduce their purchases through installation of on-site generation will be as fully set forth in
Appendix E hereto, which is incorporated as a part of this Partial Settlement; provided, however,
that existing industrial and commercial customers whose peak load during 1996 was at least four
(4) megawatts, and who c;m document that they were actively self generating or considering self-
generation as of December 3 I, 1996 or earlier, will pay CTC/ITC charges following full start-up
of any self-generation facility they install before December 31, 2008 as follows;

i. PECO will calculate the customer’s average billing demand and energy
usage for calendar year 1996;

i, Using those billing determinants PECO will determine the dollar amount
that would be charged were the customer billed for CTC/ITC using the

prevailing Rate HT CTC/ITC charges;

-13-
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iii. PECO will bill the customer one-third of the dollar amount determined in

accordance with step 2.

14. Thecap c;n PECO's transn_'nission and distribut'u;n charges, which oiherwise would
expire on June 30, 2001 under Section 2804(4) of the Electric Competition Act (66 Pa.C.S_ §
2804(4)), will be extended until January 1, 2004. The Joint Petitioners shall not challenge
PECO’s transmission or distribution rate structure, as set forth in PECO’s Restructuring Plan
ﬁling, or the level of PECO’s transmission or distribution rates as set forth in Appendix C hereto
until the expiration of the transmission and distribution cap on January 1, 2004. The charges for
distribution service shall be separately stated on retail customer bills. The Joint Petitioners agree
that, depending on how this Commission and the FERC resolve the manner in which retail
customers may obtain transmission service, charges for transmission service shall be separately
stated on retail customer bills unless they are already included by alternative generation suppliers
in the market price of delivered energy and capacity or unless the customer purchases the

transmission service directly.

15.  Direct customer access to alternative generation suppliers will be phased in for all
customers on a first-come, first-served basis in three steps -- one-third of the peak load of each
customer class of service will have access on January 1, 1999, two-thirds of the peak load of each
customer class on January 2, 1999, and the remainder on January 2, 2000. With respect to Rate
HT and PD customers only, if the individual customer peak load subscriptions exceed the class
peak load limitation for one or more of these steps, then each customer’s subscription will be -

reduced pro rata to meet the class peak load limitation. The Rate GS class will be divided into

-14-
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ATTACHMENT “A”

82,91 'd 6LLE2T999620SEPT Ol od 6T7:1T 86 £T NOL



. Wd60:Z1 E1 NYIAMIL Q3A1E0HE .
~ SENATE AMENDED W hao” /9?1-‘

PRIOR PRINTER'S NO. 1762 PRINTER'S NO. 4282

T ————— e
———

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1509 *z°

L J
@ T — I : M —

INTRODUCED BY DURHAM, FICHTER, KENNEY, EVANS, TRELLOQ,
YOUNGBLOOD, PRESTON AND WOGAN, APRIL 27, 1995
Sy e 20U s ™S e S

A —

[l o
FOowoa-IgErb W

[N
w N

14
15
16

18
19
20
21

a7.,21 d BLLEZTO99RERSEE OL

i

SENATOR LOEPER, RULES AND EXECUTIVE NOMINATIONS, IN SENATE, RE-
REPORTED AS AMENDED, NOVEMBER 20, 1996

AN ACT
. . W Bl'i'|: y—of—tire—§ 3 . P
l - * - . -|- E'Ii En i . . -
AMENDING TITLES 15 (CORPORATIONS AND UNINCORPORATED <

ASSOCIATIONS) AND 66 (PUBLIC UTILITIES) OF THE PENNSYLVANIA
CONSOLIDATED STATUTES, PROVIDING FOR GENERATION CHOICE FOR
CUSTOMERS QF ELECTRIC COOPERATIVES AND UTILITIES: FURTHER
PROVIDING FOR DEFINITIONS; REENACTING PROCEDURAL REQUIREMENTS
FOR TAXICAB CERTIFICATES AND MEDALLIONS; PROVIDIRG FOR
RESTRUCTURING OF THE ELECTRIC UTILITY INDUSTRY; AND FURTHER
PROVIDING FOR TAXATION.

The General Assembly ¢f the Commonwealth of Pennsylvania
hereby enacts as follows:
Section—tr—Gection—2404tarof—ditie66-of—the—Pennsyivanin  <—
SECTION 1. TITLE 15 OF THE PENNSYLVANIA CONSOLIDATED e—
STATUTES 1S AMENDED BY ADDING A CHAPTER TOQ READ:
CHAPTER 74
GENERATION CHOICE FOR CUSTOMERS

OF ELECTRIC COOPERATIVES
SEC.

¥4 B2:77T 86: £1 NII



o Wd80°Z1 €1 NVI3WIL Q3A[EI3d .

1 DISTRIBUTION COMPANY'S OBLIGATION TO CONNECT AND DELIVER AND-
2 ACQUIRE ELECTRICITY UNDER PARAGRAPR (3) THAT WILL EXIST' AT
3 THE END OF THE PHASE-IN PERIOD,
4 (3) IF A CUSTOMER CONTRACTS FOR ELECTRIC ENERGY AND IT
5 IS NOT DELIVERED OR IF A CUSTOMER DOES NOT CHOOSE AM
6 ALTERNATIVE ELECTRIC GENERATION SUPPLIER, THE ELECTRIC
7 DISTRIBUTION COMPANY OR COMMISSION-APPROVED ALTERNATIVE
8 SUPPLIER SHALL ACQUIRE ELECTRIC ENERGY AT PREVAILING MARKET
9 PRICES TO SERVE THAT CUSTOMER AND SHALL RECOVER FULLY ALL
10 REASONABLE COSTS.
11 (4) IF A CUSTOMER THAT CHOOSES AN ALTERNATIVE SUPPLIER
12 AND SUBSEQUENTLY DESIRES TO RETURN TO THE LOCAL DISTRIBUTION
13 COMPANY FOR GENERATION SERVICE, THE LOGCAL DISTRIBUTION
14 COMPANY SHALL TREAT THAT CUSTOMER EXACTLY AS IT WOULD ANY NEW
15 APPLICANT FOR ENERGY SERVICE.
16 § 2808. COMPETITIVE TRANSITION CHARGE.
17 (A) GENERAL RULE.-—-TO PROVIDE EACH ELECTRIC UTILITY WITH AN
18 OPPORTUNITY TO RECOVER ITS TRANSITION OR STRANDED COSTS
19 FOLLOWING THE COMMISSION'S DETERMINATION UNDER SUBSECTION (C),
20 EVERY CUSTOMER ACCESSING THE TRANSMISSION OR DISTRIBUTION
21 NETWORK SHALL PAY A COMPETITIVE TRANSITION CHARGE TO THE
22 ELECTRIC DISTRIBUTION COMPANY IN WHOSE CERTIFICATED TERRITORY
23 THAT CUSTOMER 1S LOCATED. THE COSTS TO BE RECOVERED SHALL BE
24 ALLOCATED TO CUSTOMER CLASSES IN A MANNER THAT DOES NOT SHIFT
25 INTER-CLASS OR INTRA-CLASS COSTS AND MAINTAINS CONSISTENCY WITH
26 THE ALLOCATION METHODOLOGY FOR UTILITY PRODUCTION PLANT ACCEPTED
27 BY THE COMMISSION IN THE ELECTRIC UTILITY'S MOST RECENT BASE
28 RATE PROCEEDING. IF A CUSTOMER INSTALLS ON-SITE GENERATION WHICH
29 OPERATES IN PARALLEL WITH OTHER GENERATION ON THE PUBLIC
30 UTILITY'S SYSTEM AXD WHICH SIGNIFICANTLY REDUCES THE CUSTOMER'S
19950H150984282 ' - 49 -
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PURCHASES OF ELECTRICITY THROUGH THEE TRANSMISSION AND

DISTRIBUTION NETWORK, THE CUSTOMER'S FULLY ALLOCATED SHARE OF

w N

TRANSITION OR STRANDED COSTS SHALL BE RECOVERED FROM THE

-9

CUSTOMER THROUGH A COMPETITIVE TRANSITION CHARGE. THE RECOVERY

OF TRANSITION OR STRANDED COSTS ASSOCIATED WITH EXISTING

GENERATING FACILITIES IS CONTINGENT ON CONTINUED OPERATION AT
REASONABLE AVAILABILITY LEVELS OF THE GENERATION FACILITIES FOR \
WHICHE RECOVERY HAS BEEN APPROVED, EXCEPT WHEN THE GENERATION q?

O B o~ o W

FACILITY IS UNECONOMIC ON A PRODUCTION COST BASIS BECAUSE OF THE
10 TRANSITION TO A COMPETITIVE MARKET.

11 (B) PERIOD FOR COLLECTING COMPETITIVE TRANSITION CHARGE. -=
12 THE COMPETITIVE TRANSITION CHARGE SHALL BE INCLUDED ON BILLS TO
13 CUSTOMERS'FQR A PERIOD NOT TO EXCEED NINE YEARS FROM THE

14 EFFECTIVE DATE OF THIS CHAPTER UﬁLESS AN ALTERNATIVE PAYMENT

15 METHODOLOGY IS MUTUALLY AGREED UPON BYITHE CUSTOMER AND THE .

16 UTILITY OR UNLESS THE COMMISSION, IN ITS DISCRETION AND FOR GOOD
17 CAUSE SHOWN, ORDERS AN ALTERNATIVE PAYMENT PERIOD. IN

18 ESTABLISHING THE LENGTH OF THE PERIOD FOR COLLECTION OF THE

19 COMPETITIVB TRANSITION CEARGE, THE COMMISSfON SEALL CONSIDER THE
20 EF?ECT ON THE ABILITY OF THE COMMONWEALTH TO COMPETE IN

21 ATTRACTING INDUSTRY AND JOBS, ON THE FINANCIAI. HEALTH OF

22 ELECTRIC UTILITIES AND OTHER RELEVANT FACTORS.

23 (C) DETERMINATION OF COMPETITIVE TRANSITION CHARGE.--IN

24 DETERMINING THE LEVEL OF TRANSITION OR STRANDED COSTS THAT AN

25 ELECTRIC UTILITY MAY RECOVER THROUGE THE COMPETITIVE TRANSITION 0

26 CHARGE, THE COMMISSION SHALL APPLY THE FOLLOWING PRINCIPLES:

27 {1) THE COMMISSION SHALL ALLOW RECOVERY OF REGULATORY

28 ASSETS AND OTHER DEFERRED CHARGES TYPICALLY RECOVERABLE UﬁDER
29 CURRENT REGULATORY PRACTICE, THE UNFUNDED PORTION OF THE

30 UTILITY'S PROJECTED NUCLEAR GENERATING PLANT DECOMMISSIONING
19950H15098B4282 - 50 -
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APPENDIX E

Exhibit SRX - §

Tariff Language to be Added to the Auxiliary Service Rider

CTCATC Cost Recovery and On-site Generation:

To ensure that customers that use on-site generation equipment that operates in paraliel with
PECO Energy’s transmission and distribution system pay their fully allocated share of Transition

or Stranded Costs through the Company’s CTC and ITC, the Company will follow the following
procedure:

1. For all customers served under the Auxiliary Service Rider, PECQ will determnine
annually following completion of each calendar year during which it is charging a CTC
and/or ITC whether any such customer purchased at least 10% fewer kilowatt-hours
through PECQO’s transmission and distribution system than the customer purchased
during the applicable base year as defined below.

2. Base Year definition: For customers who begin service under the Auxiliary Service
Rider on or after January 1, 1997, the base year will be the immediate prior calendar
year. For all other Auxiliary Service Rider customers, the base year will be 1996.

3. For all such customers, PECO will then determine the extent to which the reason for
the reduction is use of on-site generation equipment. If this cannot be determined
using metering data otherwise available to the Company, the customer will be required
1o provide metering data for its generator, or of its 1oad served by that generator.

4. Ifthe Company determines that the ratio expressed as a percentage between: (1) the
amount of the usage difference caused by the on-site generation, and (2) the base
year usage, is 10% or more, then the Company will render a separate bill to the
customer that is equal to the difference between: (1) the total CTC/ITC amount that
the customer would have paid in the just completed calendar year using monthly usage
and demand data for the base year (adjusted for any portion that is not related to on-

site generation) and (2) the total CYC/ITC amount that the customer did pay in the
just completed calendar year.

5. The separate bill will be issued in the first quarter of the new calendar year, and will be
due within thirty (30) days of the issuance date printed on the biil,

82,28 'd eLLEETI99REHRSERE Ol a4 12:17 86« ET Ndl



' Wd60:21 C1 NVLENIL (3ATR0EL .

CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the Answer of the Southeastern

Pennsylvania Transportation Authority to Philadelphia Area Industrial Energy Users

Group’s Petition for Reconsideration and Clarification was served via first-class U.S.

Mail, this 13th day of January, 1998, upon the following:

Daniel Clearfield, Esquire

Tanya C. Leshko, Esquire

Alan Kohler, Esquire

Gerald Gomish, Esquire

Wolf, Block, Schoor, and
Solis-Cohen

305 North Front Street

Suite 401

Harrisburg, PA 17101-1236

Christopher B. Craig, Counsel

Sen. Democratic Appropriations
Committee

Room 545

Main Capitol Building

Harrisburg, PA 17120

Robin L. Krongold, Paralegal
Pau] Bonney, Esq.

‘Ward Smith, Esq.

PECO Energy Company
2301 Market Street
Philadelphia, PA 19103

Tanya J. McCloskey

Steven K. Steinmetz

Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

8258 d BLAEZTISIEZHSERPE 0L

John Gallagher, Esquire

Zsusanna Benedek, Esquire.
Michael Klein, Esquire

Bruce Miller, Esquire

Leboeuf, Lamb, Greene & MacRae
200 N 3rd Street

Suite 300

Harrisburg, PA 17107-2105

Kenneth Mickens, Esquire

Charles Shields, Esquire

Office of Trial Staff

Pa Public Utility Commission

North St. and Comumonwealth Avenue
Harrisburg, PA 17120

Senator Vincent J. Fumo, Chm. of Senate
Democratic Committee on Appropriations
Room 545, Main Capitol Building
Harrisburg, PA 17120

Walter W. Cohen, Esquire

Andrew J. Giorgione, Esquire
Obermayer Rebmann Maxwell & Hippel
204 State Street

Harrisburg, PA 17101
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Bruce A. Connell, Esquire
DuPont Power Marketing, Inc.
Legal Department

600 N Dairy Ashford, ML-1034
Houston, TX 77079

Deborah Swanstrom, Esquire
Joel D. Newton, Esquire

Paul E. Nordstrom, Esquire
Clinton A. Vince, Esquire
Vemer Liipfert Bemhard, gt al,
901 15th Street, NW
Washington, D.C. 20005-2301

Roger Clark, Esquire
905 Denston Drive
Ambler, PA 19002-3901

Michae] Banta, Esquire

Daniel W. McGill, Esquire
Indianapolis Power & Light Co.
Monument Circle

Indianapolis, IN 46206-1595

Mr. Peter Bradford
Bradford Road, Route 11
P.0O. Box 497

Pery, VT 05152

Michael L. Kessler, Esquire
Vice President/General Counsel

American Energy Solutions, Inc.

111 South Alfred Street
Alexandnia, VA 22314
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John L. Munsch, Attorney
West Penn Power Company
800 Cabin Hill Drive
Greensburg, PA  15601-1689

Terrance Fitzpatrick

David DeSalle

Ryan, Russell, Ogden & Seltzer, LLP
800 North Third Street

Suite 101

Hamisburg, PA 17102-2025

Mr. Richard LaCapra
LaCapra Associates

The Providence Building
333 Washington Street
Baston, MA 02108

Mr. Stephen J. Baron

J. Kennedy and Associates, Inc.
35 Glenlake Parkway, Suite 475
Atlanta, GA 30328

Mr. Richard Silkman
163 Main Street
Yarmouth, ME 04096

Joseph J. Malatesta, Jr., Esg.
Malatesta, Hawke & McKeon
100 North Tenth Street
Harrisburg, PA 17101
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Alan J. Barak, Esquire
Kathleen O’Reilly, Esquire
1417 Blue Mountain Parkway
Harrisburg, PA 17112

Randall V. Griffin, Esquire
Delmarva Power & Light Company
800 King Street

Wilmington, DE 19899

Mary McFall Hopper
Noel H. Trask

Pau} Bonney

PECO Energy Company
2301 Market Street
Philadelphia, PA 19103

-Sam Defrawy, Dir. Navy Rate Intervention

Washington Navy Yard
Building 212, Code OORI

901 M Street, SE

Washington, D.C. 20374-5018

Lance S. Haver
6048 Ogontz Avenue
Philadelphia, PA 19141

David M. Boonin

New Energy Ventures
1845 Walnut Street
Suite 2525

Philadelphia, PA 19103
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Craig A. Doll, Esquire
Delmarva Power & Light Co.
214 State Street

Hamisburg, PA 17101

Steven P. Hershey, Attorney
Philip A. Bertocci, Attorney
Community Legal Services, Inc.
1424 Chestnut Strest
Philadelphia, PA 19102-2502

Karen Qill Moury

Office of Small Business Advocate
300 N. 2nd Street

Suite 1102

Harosburg, PA 17101

William T. Hawke, Esquire
Janet L. Miller, Esquire

Todd S. Stewart, Esquire
Malatesta, Hawke & McKeon
100 North 10th Street
Hamisburg, PA 17101

The McFerren Corp.
200 N. Third Street
Suite 1100

Harxisburg, PA 17101

Donald A. Kaplan

Preston Gates Ellis & Rouvelas Meeds

1735 New York Avenue, NW
Suite 500
Washington, D.C. 20006-4759
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Ms. Sharon Johnson
Putnam, Hayes & Bartlett
1776 Eye Street, NW
Washington, D. C. 20006

Mr. William F. Sundermeir
2504 West Avenue
Ccean City, NJ 08226

Audrey Van Dyke

Associate Counsel

‘Washington Navy Yard
Building 218, Room 200

901 M Street, SE

Washington, D.C. 20374-5018

Susan M. Shanaman, Attorney

Center for Energy/Econ. Development
212 N. Third Street

Suite 203

Harrisburg, PA  17101-1505

Craig G. Goodman, Esquire
ER], Inc.

3333 K Street, NW

Suite 425

Washington, D.C. 20007
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Judah L. Rose

ICF Resources, Inc.
9300 Lee Highway

Fairfax, VA 22031

John Kiauberg, Esquire
Bruce Miller, Esquire

LeBoeuf, Larnb, Greene and MacRae, LLP

125 West 55th Street
New York, NY 10019-5389

Gordon J. Smith, Esquire

John & Hengerer

1200 17th Street, NW

Suite 600

Washington, D.C. 20036-3006

Robert A. Mills, Counsel
David Kleppinger, Esquire
Susan E. Bruce, Esquire
McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17101

Sheila Hollis

Mary Ann Ralls

Stephanie Sugrue

Duane, Morris & Heckscher
1667 K Street, NW

Suite 700

Washington, D.C. 20006-1608
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Hon. Marlane R. Chestnut
Adminsitrative Law Judge

Pa. Public Utility Commission

1302 Philadelphia State Office Bulding
Broad and Spning Garden Streets
Philadelphia, PA 19130

Paul Russell, Esquire
Pennsylvania Power & Light Co.
2 North Ninth Street

Allentown, PA 18101

Joseph A. Dworetzky

John Lavelle, Jr.

Hangley Aronchick Sega! & Pudlin
One Logan Square

12th Floor

Philadelphia, PA  19103-6933
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Hon. Charles E. Rainey, Jr.
Adminsitrative Law Judge

Pa. Public Utility Commission

1302 Philadelphia State Office Building
Broad and Spring Garden Streets
Philadelphia, PA 19130

Linda C. Smith
Frederick D. Ochsenhirt
Dilworth, Paxson, Kalish
& Kauffman, LLP
305 N. Front Street
Suite 403
Hoarrisburg, PA 17101-1236

Usher Fogel, Esquire

Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207
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Brian A. Rider, President
Pennsylvania Retailers’ Association
224 Pine Street

Harmisburg, PA 17101-1325

o] dt

Maureen Z. Hurley

VENABLE, BAETJER, HOWARD
& CIviLETTI, LP

1201 New York Avenue, NW

Suite 1100

Washington, D.C. 20005-3917

(202) 962-4800

Attorney for the SOUTHEASTERN
PENNSYLVANIA TRANSPORTATION

AUTHORITY
54537
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DIRECT DIAL: (717) 237-5254
E-MAll. ADDRESS: SBRUCE@MWN.COM

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Room B-20, North Office Building
Harrisburg, PA 17120

Re:

HEE

L T R -

i 1
SUTE Y

!..-c:a' LY.

£
LS

January 13, 1998

VIA HAND DEILIVERY

Application of PECO Energy Company for Approval of its Restructuring Plan

Under Section 2806 of the Public Utility Code and Joint Petition for Partial
Settlement; Docket No. R-00973953

Petition of Enron Energy Services Power, Inc. for Approval of an Electric
Competition and Customer Choice Plan and for Authority Pursuant to Section
2807(e)(3) of the Public Utility Code to Serve as the Provider of Last Resort in the
Service Territory of PECO Energy Company; Docket No. P-00971265

Dear Mr. McNulty:

Enclosed for filing with the Commission are the original and three (3) copies of the
Answer of the Philadelphia Area Industrial Energy Users Group to the Petitions for Rehearing,

Reconsideration, Clarification or Amendment of PECO Energy Company and the Office of
Consumer Advocate, et al., in the above-referenced proceedings.

As evidenced by the attached Certificate of Service, all known parties to these
proceedings have been duly served. Please date stamp the extra copy of this transmittal letter

and kindly return for our filing purposes.

SEB/aeh
Enclosures

+ COLUMBUS, OH

Very truly yours,

McNEES, WALLACE & NURICK

m,gig?mig
SGdan E. Bruce

WASHINGTON, D.C. =




James J. McNulty, Secretary
January 13, 1998
Page 2

c: Cheryl Walker Davis, Office of Special Assistants (via hand delivery)
John A. Levin, Law Bureau (via hand delivery)
Chairman John M. Quain (via hand delivery)
Vice Chairman Robert K. Bloom (via hand delivery)
Commissioner John Hanger (via hand delivery)
Commissioner David W. Rolka (via hand delivery)
Commissioner Nora Mead Brownell (via hand delivery)
Certificate of Service
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of PECO Energy Company for : Docket No.
Approval of its Restructuring Plan Under : R-00973953
Section 2806 of the Public Utility Code and :

Joint Petition for Partial Settlement

Petition of Enron Energy Services Power, Inc. : Docket No.
for Approval of an Electric Competition and : P-00971265
Choice Plan and for Authority Pursuant to :
Section 2807(e)(3) of the Public Utility Code
to Serve as the Provider of Last Resort in the

2 Y -
2 s R
Service Territory of PECO Energy Company }; 5;3:: {:
E
2C. '::;E i
ANSWER OF THE PHILADELPHIA AREA Sz
INDUSTRIAL ENERGY USERS GROUP TO THE 2 T
PETITIONS FOR REHEARING, RECONSIDERATION, ::-,J w
CLARIFICATION OR AMENDMENT OF PECO ENERGY COMPANY

AND THE OFFICE OF CONSUMER ADVOCATE, ET AL.

On January 7, 1998, PECO Energy Company ("PECO” or “the Company”)} filed with the
Commission a pleading styled as the Petition of PECO Energy Company for Rehearing,
Reconsideration, Clarification and Amendment of the Order entered December 23, 1997 (“PECO
Petition™). PECO’s Petition seeks reconsideration, clarification or amendment of the Commission’s
Order entered in the above-captioned, consolidated proceeding on December 23, 1997, PECO’s

Petition requests, inter alia: Commission recognition as a stranded cost projected under-recoveries

of fuel costs; Commission recognition as a stranded cost PECO’s original claim for SFAS 106

employee retirement costs; Commission reversal of its conclusmn to ac Q.wledge PECO’s SFAS
. @ f’u ﬂ ‘‘‘‘‘ o f“\l U

AN 13 7993 Lg/ OL UtP



106 earnings as a regulatory liability; Commission reversal of its conclusion to acknowledge $217.3
million in pension fund overcollections; and, a reduction of $471 million in its stranded costs to
correct the Commission’s failure to include PECO’s accumulated deferred taxes at their present
value, rather than their nominal value, with respect to valuation of the SFAS 109 regulatory asset.

Also on January 7, 1998, the Office of Consumer Advocate (“OCA”) filed a Petition for
Reconsideration or Clarification. The OCA, among others, requests, inter alia, that the Commission
reconsider its decision to allocate 100% of universal service costs to residential customers.

The Philadelphia Area Industrial Energy Users Group ("PAIEUG?”), an active participant in
the above-captioned proceedings, hereby provides this Answer pursuant to 52 Pa. Code § 5.572(¢).
PAIEUG opposes the adjustments proposed by PECO with respect to deferred fuel, SFAS 106, and
pension overfunding. PAIEUG concurs with PECO’s proposed adjustment relative to the calculation
of stranded costs associated with its SFAS 109 regulatory asset. PAIEUG opposes the OCA’s
request to allocate universal service costs to commercial and industrial customers in violation of cost
shifting and rate cap provisions of the Competition Act. In further support of this Answer, PAIEUG
submits as follows:

Deferred Fuel (Under-Recovery)

1. PECO requests that the Commission reconsider its rejection of PECO’s claim for $22
million per year of projected deferred fuel costs through 1998. PECO Petition, p. 7. In alleged
support thereof, PECO argues that the rebuttal testimony of PECO witness Cohn purporting to

identify an under-recovery during the first five months of 1997 “confirms” PECO’s projected annual

2-



under-recovery for 1997 and 1998. Id. at 8. PECO also attempts to substantiate its claim by
attaching to its Petition for Reconsideration an affidavit setting forth its deferred fuel under-recovery
for the first eleven months of 1997. Id. at 8. PECO further tenders, for the first time, a proposal for
consideration of under-recovered deferred fuel costs during its annual true-up/reconciliation of
stranded costs. Id.

2. PECO’s further request for recovery of deferred under-recovered fuel costs must be
rejected. First, PECO has, absent its attempt to provide extra-record evidence through the affidavit
of PECO witness Cohn, failed to provide any new or novel argument, nor has PECO identified any
considerations that were overlooked or not addressed by the Commission. PECO merely cites to the
same, tired testimony upon which it based its original request for recovery of projected under-
recoveries (a five-month accounting for 1997 presented for the first time in rebuttal). As the
Commission properly concluded, PECO’s claim for stranded cost recovery of projected under-

recoveriés is not, as required by the statute, known and measurable. See also PAIEUG Statement

No. 3, pp. 20-22, and PAIEUG Statement No. 38, pp. 12-13. Consequently, the Commission was
correct in rejecting PECO’s claim and should confirm that rejection with respect to PECO’s instant
request.

3. Second, PECQ’s request for reconsideration is otherwise founded upon extra-record
evidence and an untimely reconciliation proposal. The Commission must disregard PECO’s attempt
to provide supplemental evidence through the affidavit of PECO witness Cohn. It is improper and

an abuse of process for PECO to attempt to supplement the record at this late stage. Accordingly,
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the Commission must reject PECO’s request to the extent it relies on this extra-record evidence. In
addition, the Commission must likewise reject PECO’s proposal for consideration of under-
recovered deferred fuel costs during the annual true-up/reconciliation for stranded costs. Again, this
proposal has been offered by PECO for the first time at this extremely late stage in the process, and
it has not been subject to analysis, cross-examination, or responsive testimony from other parties.
It is inappropriate for the Commission to rely on this aspect of the PECO proposal.

4. Therefore, the Commission should reject PECO’s request for reconsideration on the
issue of recovery of projected deferred fuel cost under-recoveries. Those costs were not known and
measurable at the time PECO put on its case before the Commission, and they should not be
recovered as stranded costs, consistent with the Competition Act.

SFAS 106 (Employee Retirement Costs)

5. PECO requests Commission reconsideration of the Commission’s decision to
disallow PECQ’s claim to recover an alleged regulatory asset of $67 million associated with the
Company’s Voluntary Retirement Incentive Program and Voluntary Separation Incentive Program
(“VRIP/VSIP"). PECO Petition, p. 10. As PECO acknowledges, the Commission rejected PECO’s
claim because “under traditional ratemaking, PECO would not be permitted to recover its claim” and
because the claim “does not represent a recoverable regulatory asset.” Order, pp. 73-74. PECO
argues, however, that the Commission’s decision to disallow PECO’s claim denies PECO recovery
of an expense that it was recovering under Commission-approved rates and that it would continue

to recover under a regulatory environment. PECO Petition, pp. 10-11.
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6. As noted by PAIEUG witness Kollen, it is inappropriate to include in the stranded
cost quantification associated with SFAS 106 the unamortized balance of the 1994 expense
associated with the VRIP/VSIP. PAIEUG Statement No. 3, p. 30. The Company was required to
write off the transition obligation, but chose not to, and a grant of rate recovery at this time would
constitute improper retroactive ratemaking. Id. at 30-31. Moreover, it would be inappropriate to
recognize this aspect of PECO’s claim given that PECQ has failed to include recognition of future
revenue streams that it would collect from ratepayers under current base rates as a result of costs
associated with terminated VRIP/VSIP employees. Id. at 31. In fact, PECO identified $60 million
in savings in 1995 and an anticipated $100 million in savings annually thereafter (based on PECO’s
1995 10K), given that it no longer incurs the retirement costs but failed to reduce its base revenues.
As aresult, PATEUG witness Kollen proposed netting future revenue streams against these savings.
Id. That is, even if costs were not recovered, the savings retained by the Company far exceeded the
costs. PAIEUG Statement No. 38, p. 17. Accordingly, the Commission’s decision was reasonable
and appropriate, and PECO’s request for reconsideration of this issue should be denied.

SFAS 106 (Earnings)

7. PECO also requests that the Commission reconsider its acceptance of PAIEUG
witness Kollen’s adjustment to impute a regulatory liability of $151 million for SFAS 106 trust fund
earnings. PECO makes numerous bald assertions regarding the lack of factual evidence to support

this Commission conclusion. PECO Petition, pp. 14-16.



8. PECO’s assertions are unfounded and its request for reconsideration should be
rejected. As recognized by the Commission and as detailed by PAIEUG witness Kollen, the present
value earnings on the SFAS 106 trust fund (related to generation) are properly treated as a regulatory
liability since those earnings represent amounts recovered from ratepayers prior to PECO’s
requirement to pay the retiree costs. PAIEUG Statement No. 3, p. 33.' Indeed, ratepayers prepaid
this future liability and are entitled to interest as a regulatory liability; otherwise, PECO improperly
retains the benefit. PAIEUG Statement No. 38, p. 18. Accordingly, it is clear that the Commission
properly considered record evidence before it, and PECO’s request for further reconsideration should
be denied; the PUC thoroughly and completely addressed the issue.

Pension Fund Overcollection

9. PECO also requests Commission reconsideration of its decision to acknowledge
$217.3 million, reflecting an overcollection of pension expense. PECO Petition, p. 16. PECO
alleges that this adjustment is flawed because customers have already been “recompensed.” Id.

10. As amply documented by PAIEUG witness Kollen, PECO failed to treat its excess
pension fund assets as a regulatory liability despite substantial overfunding coupled with continued
overcollections in base rates. PAIEUG Statement No. 3, p. 23. Indeed, this overfunding represented
a “savings count” that could be utilized by the Company either to offset future pension expense or

to withdraw. Id. at 24. Accordingly, the pension funding regulatory liability exists, and as detailed

'Contrary to PECO’s claim that this issue was not raised on the record and that there is no record
support for the issue, PAIEUG witness Kollen thoroughly addressed the issue in his direct testimony
and PECO had ample opportunity to respond.
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by PAIEUG witness Kollen, it is quantifiable on a net present value basis. Id. at 24-25; see also
PAIEUG Statement No. 38, p. 15.2

SFAS 109

11. To its credit, PECO also seeks reconsideration from the Commission on the issue of
valuing the SFAS 109 regulatory asset. PECO Petition, pp. 18-20. PAIEUG also sought
reconsideration on this issue. PECO properly notes that the Commission failed to state the SFAS
109 asset on a present value basis. When properly adjusting PECO’s accumulated deferred taxes
on a present value basis, this results in a downward adjustment to PECO’s total stranded costs of
$471 million. PAIEUG concurs in this adjustment.

Universal Service Cost Recovery

12. The OCA seeks PUC reconsideration of the PUC’s decision allocating 100% of
universal service costs to residential customers. OCA Petition, p. 9. The OCA argues that because
it tendered a proposal for cost recovery that was not based on an energy allocation (in surrebuttal),
the PUC’s concerns should be placated. Id. The OCA also argues that imposing incremental
universal service costs does not create cost shifting. Id. at 10.

13.  The OCA’s request for reconsideration must be rejected. First, the OCA has raised
no new or novel argument nor has it identified an issue overlooked by the PUC. The OCA merely

rehashes arguments presented in its Main Brief and restates the proposal put forth in the surrebuttal

2Contrary to PECO’s assertion in its Petition (p. 18, n. 10), witness Kollen’s surrebuttal was
appropriate surrebuttal in all respects, and PECO failed to pursue any partial Motion to Strike in any
event.
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testimony of its witness. The OCA’s request for reconsideration on this issue fails to meet the Duick
standard, and it must be rejected.

14. Second, assuming the Duick standard has been met, the OCA’s proposed allocation
(based on non-production revenues) of universal service costs still produces a cost shift that will also
violate the rate cap. As previously recognized by the PUC, it is clear that these costs are currently
allocated to the residential classes. Order, p. 146. Accordingly, any allocation to commercial and
industrial customers violates the cost shifting provisions of the Act (66 Pa. C.S. § 2804(7)) and the
rate cap on any non-generation charge (66 Pa. C.S. § 2804(4)(i)(B)). PAIEUG Statement No. 1R,
pp. 4-6; PAIEUG Main Brief, pp. 42-43. The attendant cost shifting and rate cap increases are
equally applicable to recovery of incremental universal service costs. Universal service costs benefit
the residential class and should be recovered therefrom. 66 Pa. C.S. § 2803 (definition of “universal
service”); PAIEUG Statement No. 1R, p. 4. The OCA’s request for reconsideration of this issue

must be demed.



WHEREFORE, the Philadelphia Area Industrial Energy Users Group respectfully requests
that PECO’s request for reconsideration of the pension overfunding, deferred fuel, and SFAS 106
issues be denied.

PAIEUG concurs with PECO’s request for reconsideration on the issue of properly valuing
the SFAS 109 asset; PAIEUG respectfully requests that the PUC reduce PECO’s stranded cost

amount by $471 million.
PAIEUG respectfully requests that the Office of Consumer Advocate’s request to reconsider

the PUC’s decision regarding allocation of universal service costs be denied.

Respectfully submitted,

McNEES, WALLACE & NURICK

By QA(M%

v1d M. K.lep%’ inger
Dernck P. Williamson
Susan E. Bruce
100 Pine Street
P.O. Box 1166
Harrisburg, PA 17108-1166
(717) 237-5214

Counsel to the Philadelphia Area
Industrial Energy Users Group

Dated: January 13, 1998
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing document upon

the participants listed below in accordance with the requirements of 52 Pa. Code § 1.54

(relating to service by a participant).

VIA FIRST CLASS MAIL:

Tanya J. McCloskey, Esq.
Steven K. Steinmetz, Esq.
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

Karen Oill Moury, Esq.

Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, PA 17101

Daniel Clearfield, Esq.

Alan C. Kohler, Esq.

Wolf, Block, Schorr and Solis-Cohen
305 North Front Street, Suite 401
Harrisburg, PA 17101

Kenneth L. Mickens, Esq.
Office of Trial Staff

PA Public Utility Commission
Pitnick Building, Third Floor
901 North 7th Street, Rear
P.O. Box 3265

Harrisburg, PA 17105-3265

Alan J. Barak, Esq.
1417 Blue Mountain Parkway
Harrisburg, PA 17112

Christopher B. Craig, Esq.

Office of Senator Vincent J. Fumo
Room 545, Main Capitol Building
Harrisburg, PA 17120

Linda C. Smith, Esq.

Dilworth, Paxson, Kalish & Kauffman
305 North Front Street, Suite 403
Harrisburg, PA 17101

Craig A. Doll, Esq.
214 State Street
Harrisburg, PA 17101

Walter W. Cohen, Esq.

Andrew J. Giorgione, Esq.

Obermayer, Rebmann, Maxwell & Hippel
204 State Street

Harrisburg, PA 17101

Janet Miller, Esq.

Malatesta, Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778

Terrance J. Fitzpatrick, Esq.
David M. DeSalle, Esq.

Ryan, Russell, Ogden & Seltzer
800 North Third Street, Suite 101
Harrisburg, PA 17102-2025

Joseph J. Malatesta, Jr., Esq.
Lillian Smith Harris, Esq.
Malatesta, Hawke & McKeon
100 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778
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Susan Shanaman, Esq.

Center for Energy and Econ. Dev.
212 North Third Street, Suite 203
Harrisburg, PA 17101-1505

John Haucke, Executive V.P.

Pennsylvania Association of Plumbing,
Heating, Cooling Contractors, Inc.

4015 Jonestown Road

Harrisburg, PA 17109-9109

Steven P. Hershey, Esq.
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

Paul E. Russell, Esq.

Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, PA 18101

Mr. Lance S. Haver
6048 Ogontz Avenue
Philadelphia, PA 19141

Donald A. Kaplan, Esq.
Preston, Gates, et al.

Suite 500

1735 New York Avenue, NW
Washington, DC 20006-4759

John L. Munsch, Esq.
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601-1689

Robert A. Mills, Esq.
McNees, Wallace & Nurick
100 Ping Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Michael Klein, Esq.

200 North Third Street
Suite 300

Harrisburg, PA 17108-2105

Michael L. Kessler

Vice President and General Counsel
American Energy Solutions, Inc.
111 South Alfred Street
Alexandria, VA 22314

Bruce A. Connell, Esq.

DuPont Power Marketing, Inc.
Legal Department

600 North Dairy Ashford, ML-1034
Houston, TX 77079

Joel D. Newton, Esq.

Deborah A. Swanstrom, Esq.

Verner, Liipfert, Bernhard,
McPherson & Hand

901 - 15th Street, NW

Washington, DC 20005-2301

Mr. David Boonin

New Energy Ventures - Mid Atlantic
1845 Walnut Street, Suite 2525
Philadelphia, PA 19103
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Roger Clark, Esq.
Environmentalists

NESIP 905 Denston Drive
Ambler, PA 19002-3901

Mr. Sam DeFrawi

Director, Navy Rate Intervention
Washington Navy Yard, Building 212
Code O0RI

901 M Street, SE

Washington, DC 20374-5018

Audrey Van Dyke, Esq.

Naval Facilities Engineering Command
Washington Navy Yard, Building 218
Room 200

901 M Street, SE

Washington, DC 20374-5018

Gary A. Jeffries, Esq.

CNG Energy Services Corporation
One Park Ridge Center

P.O. Box 15746

Pittsburgh, PA 15244-0746

Joseph A. Dworetzky, Esq.

John P. Lavelle, Jr., Esq.

Hangley, Aronchick, Segal & Pudlin
One Logan Square, Twelfth Floor
Philadelphia, PA 19103

Usher Fogel, Esq.

Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207

Paul L. Ziegler, Esq.
Ziegler & Zimmerman, PC
P.O. Box 1080

Camp Hill, PA 17011

Gordon Smith, Esq.

John & Hengerer

1200 17th Street, NW, Suite 600
Washington, DC 20036-3006

John Klauberg, Esq.

Bruce Miller, Esq.

LeBoeuf, Lamb, Greene and MacRae
125 West 55th Street

New York, NY 10019-5389

Stephanie A. Sugrue, Esq.

Duane, Morris & Heckscher, LLP
1667 K Street, NW, Suite 700
Washington, DC 20006-1608

Mr. Jerry Mendl

MSB Energy Associates

7507 Hubbard Avenue, Suite 200
Middleton, WI 53562

Mr. Brian Kalcic

Excel Consulting

Suite 720-T

225 South Meramec Avenue
St. Louis, MO 63105

Mr. Richard LaCapra
LaCapra Associates
The Province Building
333 Washington Street
Boston, MA 02108

Mr. Thomas Catlin
Exeter Associates, Inc.
Suite 350

12510 Prosperity Drive
Silver Spring, MD 20904
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Mr. Richard Silkman
163 Main Street

Paul R. Bonney, Esq.
Ward L. Smith, Esq.
Yarmouth, ME 04096 PECO Energy Company
2301 Market Street
Mr. Peter Bradford Philadelphia, PA 19103
P.O. Box 497
Peru, VT 05152 Vincent J. Walsh, Jr., Esq.
Ethan Giddings
217 Rodman Avenue

Southeastern PA Transportation Authority
1234 Market Street, Fifth Floor
Jenkintown, PA 19046

Philadelphia, PA 19107-3780

E’ngfb

Sus4nf£. Bruce, Esq.r

Dated this 13" day of December, 1997, in Harrisburg, Pennsylvania.
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ZEIGLER & ZIMMERMAN, F.C. ) z
385 N. 218T STREET, SUITE 304 85 JAN | I3 AKI0:3

P.O. BOX 1080
CAMP HILL, PA L7011-3707

FUC
S PRUTPLNDT&RV ) OFFICE

PAUL L. ZEIGLER {717) 731-1484 JOHN C BECKER
BARBARA A, ZIMMERMAN e — OF COUNSEL
JOHN P. ZEIGLER EAX
{(717) 731-1498
E-Mail: pzeig@ptdprolog.net 0 D 1
January 13, 1998 ” n

James McNulty, Acting Secretary VIA HAND DELIVERY
Pennsylvania Public Utility Commission

Room B-20, North Office Building

Harrisburg, PA 17105-3265

RE: Application of PECO Energy Company for Approval of Its
Restructuring Plan Under Section 2806 of the Public Utility
Code

Docket No. R-00973953 | o TE ﬁ-:{i“g ,
v ‘:, :u":\},‘-—-: i

Dear Secretary McNulty:

W an 131998

Please accept this letter on behalf of thé Delaware Valley Schools
Energy/Utility Consortium, a named inactive party to the above-noted
matter. In response to the Application of PECO Energy Company, it is
respectfully submitted that the Delaware Valley Schools Energy/Utility
Consortium is opposed to any effort on the part of PECO to delay the
implementation of the Pilot Program. A significant amount of activity
has occurred to implement the Public Utility Commission’s intent to
begin the deregulation process. The Delaware Valley School Districts
and many others have relied upon the initiatives set forth by the Public
Utility Commission in an effort to promote a competitive environment for
electric deregulation in Pennsylvania.

It would be absolutely counter-productive to allow PECO to now
stall that process on the basi& of its own self-serving interests.

A aYa
DOCUMENT
Ay -
PLZ/kam ' U DE
cc: The Honorable John M. Quain, Chairman (via hand c’tell\rer'y)=—w .

David W. Rolka, Commission (via hand delivery)

John Hnager, Commissioner (first class mail)

Robert K. Bloom, Commissioner (first class mail)

Nora Mead Brownell, Commmissioner (first class mail)
Cheryl Walker Davis, Office/Special Assistants (first class mail)
John Povilatis, Law Bureau (first class mail)

Administrative Law Judge Marlane R. Chestnut (first class mail)
Administrative Law Judge Charles E. Rainey, Jr. (first class mail)
Certificate of service (via first class mail)
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Application of PECO Energy Company BROTH JOHNTARY'S OFFICE
for Approval of Its Restructuring
Plan Under Section of 2806

of the Public Utility Code ' :
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Docket No. R-00973953

CERTIFICATE OF SERVICE

I, Paul L. Zeigler, Esquire, on behalf of the Delaware Valley Schools Energy/Utility
Consortium (DVSEUC), certify that I am serving a copies of the foregoing document upon the
persons addressed below, in the manner indicated:

Yia Hand Delivery

John M. Quain, Chairman
Pennsylvania Public Utility Commission
North Office Building, Room 104
Harrisburg, PA 17120

Robert K. Bloom, Vice Chairman
Pennsylvania Public Utility Commission
North Office Building, Room 104
Harrisburg, PA 17120

David W. Rolka, Commissioner
Pennsylvania Public Utility Commission
North Office Building, Room 104
Harrisburg, PA 17120

Nora Mead Brownell, Commissioner
Pennsylvania Public Utility Commission
North Office Building, Room 104
Harrisburg, PA 17120

John Hanger, Commissioner
Pennsylvania Public Utility Commission
North Office Building, Room 104
Harrisburg, PA 17120

Cheryl Davis, Director

Office of Special Assistants
Pennsylvania Public Utility Commission
North Office Building, Room 104
Harrisburg, PA 17120

Yia U.S. Mail

Kenneth Mickens, Esquire

Charles D. Shields, Esquire
Pennsyvlania Public Utility Commission
Office of Trial Staff

901 North 7th Street, 3rd Floor
Harrisburg, PA 17120

Tanya McCloskey, Esquire
Steven Steinmetz, Esquire
Office of Consumer Adovocate
14th Floor, Strawberry Square
Harrisburg, PA 17120



Karen Qill Moury, Esquire
Bernard Ryan, Esquire

Office of Small Business Advocate
Commerce Building

300 North 2nd Street, Suite 1102
Harrisburg, PA 17101

Christopher B. Craig, Esquire
Chairman of Senate Democratic
Committee on Appropriations

Main Capitol Building, Room 545
Harrisburg, PA 17120

(Cousel for the Honorable Vincent J.
Fumo)

David Kleppinger, Esquire
Derrick P. Williamson, Esquire
PAIEUG

McNees, Wallace & Nurick

P. O. Box 1166

Harrisburg, PA 17108-1166

Joseph J. Malatesta, Jr., Esquire
Lillian Smith Harris, Esquire
Municipal Intervenors Group
Malatesta, Hawke & McKeon
100 North Tenth Street

P. O. Box 1778

Harrisburg, PA 17105-1778

Craig A. Doll, Esquire

Delmarva Power & Light Company
214 State Street

Harrisburg, PA 17101

William T. Hawke, Esquire
Janet L. Miller, Esquire
Mid-Atlantic Power Supply
Malatesta, Hawke & McKeon
100 North Tenth Street

P. O. Box 1778

Harrisburg, PA 17105-1778

Linda C. Smith, Esquire

Dilworth, Paxon, Kalish & Kauffman
305 N. Front Street, Ste. 403
Harrisburg, PA 17101-1236

Daniel Clearfield, Esquire

Alan Kohler, Esquire

ENRON

Wolf, Block, Schorr and Solis-Cohen
305 North Front Street, Suite 401
Harrisburg, PA 17101

Robert A. Mills, Esquire
Pennsylvania Retailers’ Association
McNees, Wallace & Nurick

P. O. Box 1166

Harrisburg, PA 17108-1166

Terrance Fitzpatrick, Esquire
David DeSalle, Esquire

GPU Energy

Ryan, Russell, Ogden & Seltzer
800 N. Third Street, Suite 101
Harrisburg, PA 17102

John Gallagher, Esquire

Delmarva Power & Light Company
214 State Street

Harrisburg, PA 17101

The Honorable Marlane R. Chestnut
Administrative Law Judge

1302 Philadelphia State Office Building
1400 West Spring Garden Street
Philadelphia, PA 19130



The Honorable Charles E. Rainey, Jr.
Administrative Law Judge

1302 Philadelphia State Office Building
1400 West Spring Garden Street
Philadelphia, PA 19130

Paul R. Bonney, Esquire

Noel H, Trask, Esquire

Ward L. Smith, Assistant General Counsel
PECO Energy Company

2301 Market Street

P. O. Box 8699

Philadelphia, PA 19101

Donald A. Kaplan, Esquire

Lisa M. Helpert, Esquire

Pennsylvania Power & Light

Preston, Gates, et al.

1735 New York Avenue, NW, Suite 500
Washington, DC 20006-4759

Roger Clark, Esquire
Environmentalists

905 Denston Drive
Ambler, PA 19002-3901

Joel D. Newton, Esquire

Paul E. Nordstrom

Verner, Liipfert, Bernhard,
McPherson & Hand

901 15th Street, NW
Washington, DC  20005-2301

Alan']. Barak, Esquire
Attorney for Environmentalists
Widener University Law School
3700 Vartan Way

Harrisburg, PA. 17110

John Klauberg, Esquire

Bruce Miller, Esquire

LeBoeuf, Lamb, Greene & MacRae, LLP
125 West 55th Street

New York, NY 10019-5389

(Counsel for Enron

Paul Russell, Esquire

Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, PA 18101

Steven P. Hershey, Esquire

CEPA, TAG, Action Allance of Sr.
Citizens & John Long, Jr.
Community Legal Services, Inc.
1424 Chestnut Street

Philadelphia, PA 19102

Randall V. Griffin, Esquire
Delmarva Power & Light
800 King Street
Wilmington, DE 19899

David Boonin

President, Mid-Atlantic

New Energy Ventures

1845 Walnut Street, Suite 2525
Philadelphia, PA 19103

John L. Munsch, Esquire
Allegheny Power

800 Cabin Hill Drive
Greensburg, PA 15601



Joseph A. Dworetzky, Esquire

John P. Lavelle, Jr., Esquire

New Energy Ventures

Hangley, Aronchick, Segal & Pudlin
One Logan Square, 12th Floor
Philadelphia, PA 19103

Audrey Van Dyke, Esquire

Naval Facilities Engineering Command
Washington Navy Yard

Building 218, Room 200

901 M Street, SE

Washington, DC  20374-5018

Gary A. Jeffries, Esquire

CNG Energy Services Corporation
One Park Ridge Center

P. O. Box 15746

Pittsburgh, PA  15244-0746

Gordon Smith, Esquire

Duke Energy Trading & Marketing, LLC

John & Hengerer
1200 17th Street, NW, Suite 600
Washington, DC  20036-3006

Lance Haver

6048 Ogontz Avenue
Philadelphia, PA 19141

DATE: January 13, 1998

Gerald Gornish, Esquire

Wolf, Block, Schorr and Solis-Cohen
12th Floor, Packard Building
Southeast Cormner

15th and Chestnut Streets
Philadelphia, PA 19102

H. Allan Knopp

Director, Regulatory Affairs
DuPont Power Marketing, Inc.
P. O. Box 2197, CH-1038
Houston, TX 77252

Usher Fogel, Esquire

Pennsylvania Petroleum Association
Roland, Fogel, Koblenz & Carr, LLP
1 Columbia Place

Albany, NY 12207

Vickiren S. Aeschleman, Esquire
QST Energy, Inc.

Duane, Morris & Heckscher, LLP
1667 K Street, NW Suite 700
Washington, D. C. 20006-1608

ZEIGLER & ZIMMERMAN, P.C.

By: (% . .
PAUL L."ZEJGTER, ESQUIRE
355 Ne Street, Suite 304
P. O. Box 1080
Camp Hill, PA 17011
(717) 731-1484

General Counsel for
Delaware Valley Schools
Energy/Utility Consortium



VENA.AEI‘]ERAND HOWARD, LLP .

Including professional corporations . OFFICES IN

1800 Mercantile Bank & Trust Building MARYLAND

Two Hopkins Plaza WASHINGTON, D.C.
Baltimore, Maryland 21201-2978 VIRGINIA

(410) 244-7400, Fax (410) 244-7742

ATTORNEYS AT LAW

DOCUM&QT

LDER |
-9 RECEIVED

January 13, 1998 JAN 13 1998

PA PUBU(J UIILH-'( ,H AMISSION

~ pROTHONGTARY'S OFFICE
(VIA FACSIMILE - 717/783-9526) PROTHO

Mr. James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Room B-20, North Office Building
North Street & Commonwealth Avenue
Harrisburg, PA 17120-3265

Re:  Pennsylvania Public Utility Commission v. PECO Energy Company,
PECO Application for Approval of its Restructuring Plan and Joint
Petition for Partial Settlement, Docket No R-00973953; Petition of Enron
Energy Services Power, Inc. for Approval ‘of an Electric Competition and
Customer Choice Plan and For Authority Pursuant to Section 2807(e)(3)
of the Public Utility Code to Serve as the Provider of Last Resort in the

ervice Territory of PECQO Ener ompany, Docket P- 12

Dear Mr. McNuity:

Attached hereto for filing in the above-captioned proceedings 1s a facsimile
version of the Answer of the Southeastern Pennsylvania Tramsportation Authority to
Philadelphia Area Industrial Energy Users Group's Petition for Reconsideration and
Clairification.

In compliance with the January 8, 1998 letter from you to all parties, an original
and nine (9) copies, plus five (5) additional copies to be time-stamped and returned, of
SEPTA’s Answer will be delivered to the Commission via overnight mail by tomorrow,
January 14, 1998.

VENABLE ORIGINAL
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PENNSYLVANIA PUBLIC UTILITY COMBMIBSEON -~
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Pennsylvania Public Utility
Commission
Docket No.

R-00973953

V.

2807(e)(3) of the Public Utility Code to
Serve as the Provider of Last Resort in
the Service Territory of PECO Energy
Company

PECO Energy Company )
)
PECO Application for Approval of its Restructuring ) D O C U M E N T
Plan and Joint Petition for Partial Settlement )
). FOLDER |
Petition of Enron Energy Services )
Power, Inc. for Approval of an Electric )
Competition and Customer Choice Plan ) Docket No.
and For Authority Pursuant to Section ) P-00971265
)
)
)
)

ANSWER OF THE
SOUTHEASTERN PENNSYLVANIA
TRANSPORTATION AUTHORITY TO
PHILADELPHIA AREA INDUSTRIAL ENERGY
USERS GROUP’S PETITION FOR
RECONSIDERATION AND CLARIFICATION

L
INTRODUCTION

Pursuant to Rule 5.572(e) of the Commission’s Rules of Practice and Procedure,
52 Pa. CODE § 5.572(e), and the letter dated January 8, 1998 from Secretary James J.
McNulty to the parties in the above-captioned proceedings, the Southeastern

Pennsylvania Transportation Authority (“SEPTA™) respectfully files its answer



(“Answer”) to the Philadelphia Area Industrial Energy Users Groups’ (“PAIEUGY)
Petition for Reconsideration and Clarification (“Petition For Reconsideration™) filed
January 7, 1998.

SEPTA filed a Motion to Intervene in these proceedings on November 17,
1997, which was granted on November 20. On December 2, 1997, SEPTA filed a brief
that addressed one aspect of the Joint Petition for Partial Settiement” (“the Partial
Settlement™). (PAIEUG was a signatory to the Partial Settlement but SEPTA was not.)
SEPTA’s brief confined itself to Paragraph 13 of the Partial Settlement, which dealt with
the critical issue of recovery of the competitive transition charge (“CTC”) and the
intangible transition charge (“ITC”) from those industrial and commercial customers who
“significantly reduce™ their purchases of electricity through installation of on-site
generation.

PAIEUG’s Petition for Reconsideration was filed in response to the
Commission’s entry, on December 23, 1997, of an Opinion and Order denying approval
of both the Partial Setftlement and the Petition of Enron Energy Services, Inc..? and
approving, as modified by the Commission, the Application of PECO Energy Company

for Approval of its Restructuring Plan. In its Petition for Reconsideration (pp. 13-14),

Joint Petition for Partial Settlement of PECO Energy Company’s Proposed Restructuring
Pian and Application for a Qualified Rate Order, Docket No. R-00973952, August 25,
1997.

Petition of Enron Energy Services Power, Inc. for Approval of an Electric Competition
and Customer Choice Plan and for Authority Pursuant to Section 2807(e)(3) of the
Public Utility Code to Serve as the Provider of Last Resort in the Service Territory of
PECO Energy Company, Docket No. P-00971265, October 7, 1997.

0054431.01 2



PAIEUG states that the Commission failed to address, overlooked or otherwise ignored
the treatment of several issues addressed in the Partial Settiement, including an issue
addressed in Paragraph 13 thereof, i e., the level of CTCs imposed as a result of new self-
generation.

SEPTA supports PAIEUG’s Petition for Reconsideration on this point, but
submits that, if the Commission reconsiders the issues raised in Paragraph 13 of the
Partial Settlement, 1t also should rule on the related issue raised in SEPTA’s brief. Just
as the Commission failed to address the issues raised in Paragraph 13 of the Partial
Setrlement, it ignored the related issue raised by SEPTA in the context of Paragraph 13 of
the Partial Settlement. Thus, disposition of SEPTA’s related request is warranted based
upon the same authority cited by PAIEUG.Y Accordingly, SEPTA submits that in any
reconsideration of the issues raised in Paragraph 13 of the Partial Settlement, the
Commission should provide the related interpretation of that language and, by derivation,
of Section 2808(a) of the Public Utility Code, Title 66 of the Pennsylvania Consolidated
Statutes (the “Code”), as added by the Electricity Generation Customer Choice and
Competition Act (the “Act”), requested by SEPTA in its brief. For the convenience of
the Commission, SEPTA incorporates those interpretations and supporting arguments

herein.

¥ Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553, 559 (1982) (addressing 66
Pa. C.S. §703(2)).

0034451.01
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IL.
SUMMARY OF ARGUMENT

The language contained in Paragraph 13 of the Partial Settiement dealt with the

critical issue of recovery of the CTC and the ITC from those industrial and commercial

customers who “significantly reduce™ their purchases of electricity through installation of

on-site generation. Paragraph 13 and Exhibit E of the Partial Settlement provided for

recovery of the fully allocated share of transition costs for such customers, except for a

specified subset of such customers.¥ To the extent it dealt with the CTC, Paragraph 13

implemented Section 2808(a), which states in pertinent part:ﬂ

If a customer installs on-site generation which operates in
parallel with other generation on the public utility’s system
and which significantly reduces the customer’s purchases
of electricity through the transmission and distribution
network, the customer’s fully allocated share of the
transition or stranded costs shall be recovered from the
customer through a competitive transition charge.gl

66 Pa. C.S. § 2808(a), emphasis supplied.

Paragraph 13 of the Partial Settfement provided that, with respect to any existing
industrial or commercial customer whose peak load during 1996 was at least four
megawatts and who can document that he was actively self-generating or considering
self-generation as of December 31, 1996 or earlier, such customer would pay CTC/ITC
charges following the start-up of any self-generating facility installed before December
31, 2008 calculated by PECO as one-third of the dollar amount that would have been
charged had the customer been billed for the CTC/ITC at the prevailing Rate HT
ITC/CTC charges using billing determinants based on average usage for calendar vear
1996.

Unless otherwise stated herein, all references to a “Section™ or “Sections” refer to the
Code.

For the Commission’s convenience, copies of Paragraph 13 of the Partial Settlement, as
well as Appendix E thereto, and Section 2808(a), are attached hereto as Attachment “A”,

0054451.01 4



SEPTA contends, and seeks a declaration by the Commission, that neither Section
2808(a), nor the language contained in Paragraph 13 of the Partial Settlement which
derives therefrom (to the extent it applies to the CTC), applies to customers who, through
the installation of on-site generation, cease making any purchases of electricity through
the utility’s transmission and distribution network but who remain physically
interconnected with (i.e., operate in parallel with other generation on) the public utility’s
system. [n other words, once such a customer terminates its electricity purchases from
the utility and elects to utilize no transmission, distribution or other service of the utility,
that entity should not be required to pay a Competitive Transition Charge,

¥ This interpretation is the proper

notwithstanding the above-quoted statutory provision.
one not only because it emanates from the plain meaning of the above-quoted provision
of Section 2808(a) -- which, on its face, deals only with sigrificant reductions in
purchases, not cessations or eliminations of them -- but, as demonstrated in SEPTA’s
brief and in this Answer, is the only interpretation that is consistent with other language
in Section 2808(a) and elsewhere in the Act.

Furthermore, this interpretation faithfully reflects the general policies behind the
Act, which are spelled out in Section 2802. Recognizing the importance of fairly

resolving issues associated with the transition to a competitive generation marketplace,

the General Assembly found that the Commission should be empowered to establish a

¥ SEPTA does not, either in its brief or in this Answer, request a ruling on, and takes no

position as to, the Intangible Transition Charge (“ITC”) under Paragraph 13 of the
Partial Settlement. SEPTA expressly reserves its rights to address the ITC in the future.

0034431.01 35



mechanism for electric utilities to recover an appropriate amount of transition or stranded
costs. 66 Pa. C.S. §§ 2802(8), (15). The General Assembly also declared a policy that
Pennsylvanians should be able to take advantage of the lower costs brought about by
increasing competition in the electricity generation market. 66 Pa. C.S. §§ 2802(5), (8).
That these two policies are basically at odds with one another could not have escaped the
attention of the Act’s drafters. The provisions of the Act relating to transition costs and
transition cost recovery mechanisms, thus, must be viewed as carefully crafted
compromises consistent with both of these declarations of legislative intent.

Accordingly, when the General Assembly provided in Section 2808(a) that a
“customer who installs on-site generation . . . which significantly reduces the customer’s
purchases of electricity through the transmission and distribution nétwork” must pay its
“fully allocated share of transition or stranded costs,” it likely intended to define a precise
set of circumstances under which this responsibility would have to be borne. At the same
time, recognizing the competing goal of promoting competition in the electricity
generation market, the drafters probably were loathe to impose this responsibility upon
customers who entirely sever their economic relationship with the electric utility by
installing on-site generation and ceasing to purchase any services from the electric utility.
To infer otherwise would mean that the General Assembly was willing to allow the
Commission to impose a substantial one-time exit fee, or continuing exit fee payments
over the duration of the entire transition period, upon customers who had long since
ended their economic relationship with the electric utility. This interpretation of the

statute would plainly be at odds with its underlying competitive goals.

0054451.01 6



.
ARGUMENT

Neither Section 2808(a), Nor the Language Contained in Paragraph 13
of the Partial Settlement, Should Be Interpreted To Apply to Customers
Who Install On-Site Generation, Cease Purchasing Electricity Through
the Public Utility’s Transmission and Distribution Network, But Remain
Phiysically Connected to the Network.

A. The Phrase “Significantly Reduced” Has a Plain Meaning That
Does Not Include the Concept of a “100% Reduction.”

The plain meaning of the statutory phrase “significantly reduces™ contained in
Section 2808(a) (and by extension, the language contained in Paragraph 13 of the Partial
Settlement) clearly does not extend to a customer’s election to stop all purchases of
electricity from his local utility in favor of self-generating all of his electric power
requirements. If a consumer who typically has purchased a large number of units of a
product or service annually from a certain supplier reports that he has “significantly
reduced” his purchases, his comment {absent sarcasm) would not be interpreted by any
reasonable person to signal that he no longer buys any units from that supplier. Rather,
the word “reduced,” even if modified by the word “significantly,” would be understood
to mean cutting back on purchases. The plain meaning and common usage of the word
“reduced” simply does not include the concept of “reduced by 100%”. That concept is
more precisely captured by any of a variety of words -- “stopped,” ‘“ceased,” or
“terminated,” to list the most commonly used ones -- that plainly convey that henceforth,
no more purchases will be made.

If the General Assembly had intended to include termination of electricity

purchases within the ambit of Section 2808(a), it could easily have overcome the gap left

0034451.01 7



by the plain meaning of the words “significantly reduces.” For example, it could have

added after the words, “significantly reduces™ a phrase such as “or results in a complete

cessation of.” Neither this nor any other word or phrase, however, was included to alter

the plain meaning of the phrase “significantly reduces” as used in the Act, namely, a
reduction in electricity purchases short of termination of generation service.

B. SEPTA’s Interpretation of the Phrase “Significantly Reduces”

in Section 2808(a) is Consistent With Other Provisions of the

Act,

1. Section 2808(a):  “accessing the transmission and
distribution network”

The interpretation of Section 2808(a) by SEPTA above and in its brief is
consistent with, and in fact is required by, the statutory language addressing payment of
the CTC. The first sentence of Section 2808(a) states:

To provide each electric utility with an opportunity to
recover 1ts transition or stranded costs following the
Commission’s determination under subsection (c), every
customer accessing the transmission or distribution
network shall pay a competitive transition charge to the
electric distribution company in whose certificated territory
that customer is located.
66 Pa. C.S. § 2808(a), emphasis supplied ¥
The factual situation presented by SEPTA herein and in its brief does not involve

a “customer” who meets the statutory qualifier, “accessing the transmission or

distribution network.” First, it is clear that a person who purchases no electric supply,

¥ The definition of “Competitive Transition Charge” in Section 2803 also contains the

language in italics.
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transmission or distribution service from any entity is not a “customer” under the Act.
Section 2803 defines “customer” as “a retail electric customer,” which in turn is defined
in that section as “a direct purchaser of electric power.”

Second, a self-generator who provides 100% of its electric power requirements,
and purchases no generation, transmission or distribution service from its former utility
provider, does not use the network for any purpose and should not be deemed to be
“accessing” the network simply by virtue of maintaining a physical interconnection to
the grid. That a mere physical interconnection is not enough to characterize a self-
generator as “accessing” the network is made clear in the definition in the Act of a
related term, “direct access.”

Section 2803 defines “direct access” as the right of electric generation suppliers
and end-use customers “to wtilize and interconnect with the electric transmission and
distribution system on a nondiscriminatory basis at rates, terms and conditions of service
comparable to the transmission and distribution companies’ own use of the system ‘o
transport electricity from any generator of electricity to any end-use customer.” 66 Pa.
C.S. § 2803, emphasis supplied. The foregoing definition first focuses on the right to
both “utilize and interconnect with” the network, implying that interconnection is
distinct from utilization, and that direct access connotes the right to both elements, i.e.,
utilization and interconnection. The self-generator under the facts presented by SEPTA
herein and in its brief, by contrast, may be interconnected with the network but does not

use the network for any purpose.
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SEPTA believes that the critical element required in order for an end-use
customer to be characterized as “accessing the transmission and distribution network”
under Section 2808(a) is use of the system to receive energy from a generation supplier.
That use, in fact, is identified in the second italicized phrase in the definition of *direct
access” quoted in the paragraph above, in the context of requiring that the rights of an
end-use customer to use the network be subject to rates, terms and conditions of service
“comparable to the transmission and distribution companies’ own use of the system ‘o
transport electricity from any generator of electricity to any end-use customer.” 66 Pa.
C.S. § 2803, emphasis supplied. The comparability concept embedded in the definition
of “direct access” thus highlights that, under the Act, the sine gua non of an end-user’s
“accessing” the network is his use of the network to transport electric energy. The mere
presence of a physical interconnection without such actual use should not -- and cannot
consistent with the Act as a whole -- be interpreted to constitute “accessing” the network
for purposes of Section 2808(a), nor by extension, the language contained in Paragraph
13 of the Partial Settlement.

2. Section 2803: Definition of “Competitive Transition
Charge”

The interpretation of Section 2808(a) urged by SEPTA herein and in its brief is
not inconsistent with the “nonbypassable charge” requirement contained in the definition
of “Competitive Transition Charge.” CTC is defined in Section 2803, in relevant part,
as “a monbypassable charge, applied to the bill of every customer accessing the
transmission or distribution network . . ..” 66 Pa. C.S. § 2803, emphasis supplied. Thus,

the CTC is to be recovered only from customers who access the network. If a self-
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generator chooses not to access the network, then not imposing the CTC on that self-
generator would not constitute a bypass because the charge, by definition, was not
recoverable from him in the first instance. Bypass would occur only if a “customer
accessing the transmission or distribution network” were permitted to avoid the ctc?

v,
CONCLUSION

SEPTA supports PAIEUG’s Request for Reconsideration to the extent discussed
herein, and urges that any reconsideration by the Commission of the issues raised in
Paragraph 13 of the Partial Settiement should include a finding that neither Section
2808(a) nor the language contained in Paragraph 13 of the Partial Settlement requires that
customers who install on-site generation and cease taking any services from their former
utility provider, but remain physically connected to the utility’s transmission and
distribution network, must pay a Competitive Transition Charge.

As demonstrated by SEPTA in its brief and in this Answer, such a finding is
consistent with the plain meaning of the operative words “significantly reduces” that are
found both in Section 2808(a) and Paragraph 13 of the Partial Setrlement, and is required
by the language in the same section of the Act that specifies the entities subject to the
CTC payment requirement -- “customers accessing the transmission or distribution

network.” Furthermore, to find that on-site generators who elect to completely sever their

SEPTA’s argument that the phrase “accessing” the network implies the utilization of the
network to procure some utility service is bolstered by the use of the phrase “applied to
the bill of every customer” in Section 2803’s definition of CTC. This phrase implies that
the customer is already receiving a bill, which in turn implies that he is presently

purchasing some service from the utility.

0054451.01 11



economic relationship to their former utility provider do not remain subject to the CTC
would not violate the “nonbypassable charge” requirement in the statute, and would
reflect an appropriate balancing of competing policy goals relating to the transition to a
restructured electric industry in the Commonwealth.

Respectfully submitted,

Kenneth G. Hurwitz, Esqdife

Maureen Z. Hurley, Esquire

VENABLE, BAETIER, HOWARD
& CIVILETTI, LP
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1234 Market Street
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THE GENERAL ASSEMBLY OF PENNSYLVANIA

- HOUSE BILL
No. 1509 “u°

INTRODUCED BY DURHAM, FICHTER, KENNEY, EVANS, TRELLO,
YOUNGBLOOD, PRESTON AND WOGAN, APRIL 27, 1995

SENATOR LOEPER, RULES AND EXECUTIVE NOMINATIONS, IN SENATE, RE-
REPORTED AS AMENDED, NOVEMBER 20, 1996
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AMENDING TITLES 15 (CORPORATIONS AND UNINCORPORATED <—

ASSQOCIATIONS) AND 66 (PUBLIC UTILITIES) OF THE PENNSYLVANIA
CONSOLIDATED STATUTES, PROVIDING FOR GENERATION CHOICE FOR
CUSTOMERS OF ELECTRIC COOPERATIVES AND UTILITIES; FURTHER
PROVIDING FOR DEFINITIONS; REENACTING PROCEDURAL REQUIREMENTS
FOR TAXICAB CERTIFICATES AND MEDALLIONS; PROVIDING FOR
RESTRUCTURING OF THE ELECTRIC UTILITY INDUSTRY; AND FURTHER
PROVIDING FOR TAXATION.

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:

Sectieont—Section—2464{a—of Fitte 6 ofthe—Pennsylvania  <—

SECTION 1. TITLE 15 OF THE PENNSYLVANIA CONSOLIDATED e—
STATUTES IS AMENDED BY ADDING A CHAPTER TQ READ:

CHAPTER 74
GENERATION CHOICE FOR CUSTOMERS
OF ELECTRIC COOPERATIVES

SEC.
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DISTRIBUTION COMPANY'S OBLIGATION TO CONNECT AND DELIVER AND
ACQUIRE ELECTRICITY UNDER PARAGRAPH (3) THAT WILL EXIST AT
THE END OF THE PHASE-IN PERIoﬁ.

(3) IF A CUSTOMER CONTRACTS FOR ELECTRIC ENERGY AND IT

IS NOT DELIVERED OR IF A CUSTOMER DOES NOT CHOOSE AN

ALTERNATIVE ELECTRIC GENERATION SUPPLIER, THE ELECTRIC

DISTRIBUTION COMPANY OR COMMISSION-APPROVED ALTERNATIVE

SUPPLIER SHALL ACQUIRE ELECTRIC ENERGY AT PREVAILING MARKET

PRICES TO SERVE THAT CUSTOMER AND SHALL RECOVER FULLY ALL

REASONABLE COSTS.

(4) IF A CUSTOMER THAT CHOOSES AN ALTERNATIVE SUPPLIER

AND SUBSEQUENTLY DESIRES TO RETURN TO THE LOCAL DISTRIBUTION

COMPANY FOR GENERATION SERVICE, THE LOCAL DISTRIBUTION

COMPANY SHALL TREAT THAT CUSTOMER EXACTLY AS IT WOULD ANY NEW

APPLICANT FOR ENERGY SERVICE.

§ 2808. COMPETITIVE TRANSITION CHARGE.

(A) GENERAL RULE.-—-TO PROVIDE EACH ELECTRIC UTILITY WITH AN
OPPORTUNITY TO RECOVER ITS TRANSITION OR STRANDED COSTS
FOLLOWING THE COMMISSION'S DETERMINATION UNDER SUBSECTION (C),
EVERY CUSTOMER ACCESSING THE TRANSMISSION OR DISTRIBUTION
NETWORK SHALL PAY A COMPETITIVE TRANSITION CHARGE TO THE
ELECTRIC DISTRIBUTION COMPANY IN WHOSE CERTIFICATED TERRITORY

THAT CUSTOMER IS LOCATED. THE COSTS TO BE RECOVERED SHALL BE

ALLOCATED TO CUSTOMER CLASSES IN A MANNER THAT DOES NOT SHIFT

INTER-CLASS OR INTRA-CLASS COSTS AND MAINTAINS CONSISTENCY WITH
THE ALLOCATION METHOﬁOLOGY FOR UTILITY PRODUCTION PLANT ACCEPTED

BY THE COMMISSION IN THE ELECTRIC UTILITY'S MOST RECENT BASE

RATE PROCEEDING. IF A CUSTOMER INSTALLS ON-SITE GENERATION WHICH

OPERATES IN PARALLEL WITH OTHER GENERATION ON THE PUBLIC

UTILITY'S SYSTEM AND WHICH SIGNIFICANTLY REDUCES THE CUSTOMER'S

19950H1509B4282 ' - 49 -
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PURCHASES OF ELECTRICITY THROUGH THE TRANSMISSION AND
DISTRIBUTION NETWORK, THE CUSTOMER'S FULLY ALLOCATED SHARE OF
TRANSITION OR STRANDED COSTS SHALL BE RECOVERED FROM THE
CUSTOMER THROUGH A COMPETITIVE TRANSITION CHARGE. THE RECOVERY
OF TRANSITION OR STRANDED COSTS ASSOCIATED WITH EXISTING
GENERATING FACILITIES IS CONTINGENT ON CONTINUED OPERATION AT
REASONABLE AVAILABILITY LEVELS OF THE GENERATION FACILITIES FOR \
WHICH RECOVERY HAS BEEN APPROVED, EXCEPT WHEN THE GENERATION e*
FACILITY IS UNECONOMIC ON A PRODUCTION COST BASIS BECAUSE OF THE
TRANSITION TO A COMPETITIVE MARKET.

(B) PERIOD FOR COLLECTING COMPETITIVE TRANSITION CHARGE,--
THE COMPETITIVE TRANSITION CHARGE SHALL BE INCLUDED ON BILLS TO
CUSTOMERS FOR A PERIOD NOT TO EXCEED NINE YEARS FROM THE
EFFECTIVE DATE OF THIS CHAPTER UNLESS AN ALTERNATIVE PAYMENT
METHODOLOGY IS MUTUALLY AGREED UPON BY THE CUSTOMER AND THE .
UTILITY OR UNLESS THE COMMISSION, IN ITS DISCRETION AND FOR GOOD
CAUSE SHOWN, ORDERS AN ALTERNATIVE PAYMENT PERIOD. IN
ESTABLISHING THE LENGTH OF THE PERIOD FOR COLLECTION OF THE
COMPETITIVE TRANSITION CHARGE, THE COMMISSION SHALL CONSIDER THE
EFFECT ON THE ABILITY OF THE COMMONWEALTH TO COMPETE IN
ATTRACTING INDUSTRY AND JOBS, ON THE FINANCIAL HEALTH OF
ELECTRIC UTILITIES AND OTHER RELEVANT FACTORS.

(C) DETERMINATION OF COMPETITIVE TRANSITION CHARGE.--IN °
DETERMINING THE LEVEL OF TRANSITION OR STRANDED COSTS THAT AN
ELECTRIC UTILITY MAY RECOVER THROUGH THE COMPETITIVE TRANSITION
CHARGE, THE COMMISSION SHALL APPLY THE FOLLOWING PRINCIPLES:

(1) THE COMMISSION SHALL ALLOW RECOVERY OF REGULATORY
. ASSETS AND OTHER DEFERRED CHARGES TYPICALLY RECOVERABLE UNDER
CURRENT REGULATORY PRACTICE, THE UNFUNDED PORTION OF THE

UTILITY'S PROJECTED NUCLEAR GENERATING PLANT DECOMMISSIONING
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All Rate HT industrial customers, LILR customers, and Rule 4.6 and EER customers shall
have the right to pay all applicable CTC/ITC charges in one lump sum. For customers exercising
this bption, PECO aﬁd tﬁe customers ﬁll ﬁegotiate a mutually acceptable.lufnp sum using the .
customer’s most recent 12 months of demand and energy usage as billing determinants, unless
such demand and energy usage will not be representative of the customer’s likely demand and
energy consumption during the CTC/ITC recovery period (in which case representative values
will be used), applied to the CTC/ITC charges for the entire CTC/ITC recovery period,
discounted using PECO’s after-tax cost of capital. Exercise of the rights> in this paragraph 12 and

paragraph 13 below shall impose no additional burdens on any other customer classes.

13.  Recovery of CTC/ITC from industrial and commercial customers that significantly
reduce their purchases through installation of on—site-generation will be as fully set foﬁh in
Appendix E hereto, which is incorporated as a part of this Partial Settlement; provided, however,
that existing industrial and commercial customers whose peak load during 1996 was at least four
(4) megawatts, and who Cé-ln document that they were actively self generating or considering self-
generation as of December 3 1, 1996 or earlier, wili pay CTC/ITC charges following full start-up
of any self-generation facility they install before December 31, 2008 as follows:

i. PECO will calculate the customer’s average billing demand and energy
usage for calendar year 1996;

ii. Using those billing determinants PECO will determine the dollar amount
that would be charged were the customer billed for CTC/ITC using the

prevailing Rate HT CTC/ITC charges;

-13-



1. PECO will bill the customer one-third of the dollar amount determined in

accordance with step 2.

14.  Thecap o-n PECQ’s transmission and distributiéﬁ charges, which o.therwise' would
expire on June 30, 2001 under Section 2804(4) of the Electric Competition Act (66 Pa.C.S. §
2804(4)), will be extended until January 1, 2004. The Joint Petitioners shall not challenge
PECO’s transmission or distribution rate structure, as set forth in PECO’s Restructuring Plan
filing, or the level of PECO’s transmission or distribution rates as set forth in Appendix C hereto
until the expiration of the transmission and distribution cap on January 1, 2004. The charges for
distribution service shall be separately stated on retail customer bills. The Joint Petitioners agree
that, depending on how this Commission and the FERC resolve the manner in which retail
customers may obtain transmission service, charges for transmission service shall be separately
stated on retail customer bills unless they are already included by alternative generation supéliers
in the market price of delivered energy and capacity or unless the customer purchases the

transmission service directly.

15.  Direct customer access to alternative generation suppliers will be phased in for all
customers on a first-come, first-served basis in three steps - one-third of the peak load of each
customer class of service will have access on January 1, 1999, two-thirds of the peak load of each
customer class on January 2, 1999, and the remainder on January 2, 2000, With respect to Rate
HT and PD customers only, if the individual customer peak load subscriptions exceed the class
peak load limitation for one or more of these steps, then each customer’s subscription wilt be

reduced pro rata to meet the class peak load limitation. The Rate GS class will be divided into

-14-



APPENDIX E

Exhibit SRX - 5§

Tariff Language to be Added to the Auxiliary Service Rider

CTCATC Cost Recovel;y and On-site Generation:

To ensure that customers that use on-site generation equipment that operates in parallel with
PECO Energy’s transmission and distribution system pay their fully allocated share of Transition
or Stranded Costs through the Company’s CTC and ITC, the Company will follow the foliowing
procedure:

1. For all customers served under the Auxiliary Service Rider, PECO will determine
annually following completion of each calendar year during which it is charging a CTC
and/or ITC whether any such customer purchased at least 10% fewer kilowatt-hours
through PECO’s transmission and distribution system than the customer purchased
during the applicable base year as defined below.

2. Base Year definition: For customers who begin service under the Auxiliary Service
Rider on or after January 1, 1997, the base year will be the immediate prior calendar
year. For all other Auxiliary Service Rider customers, the base year will be 1996.

3. For all such customers, PECO will then determine the extent to which the reason for
the reduction is use of on-site generation equipment. If this cannot be determined
using metering data otherwise available to the Company, the customer will be required
to provide metering data for its generator, or of its load served by that generator.

4. Ifthe Company determines that the ratio expressed as a percentage between: (1) the
amount of the usage difference caused by the on-site generation, and (2) the base
year usage, is 10% or more, then the Company will render a separate bill to the
customer that is equal to the difference between: (1) the total CTC/ITC amount that
the customer would have paid in the just completed calendar year using monthly usage
and demand data for the base year (adjusted for any portion that is not related to on-
site generation).and (2) the total CTC/ITC amount that the customer did pay in the
just completed calendar year.

Lh

. The separate bill will be issued in the first quarter of the new calendar year, and will be
due within thirty (30) days of the issuance date printed on the bill.
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