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HISTORY OF THE PROCEEDING


On April 8, 2013, Tremayne Shanault Lewis (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) on a Commission-issued formal complaint form, which had a check mark on the box next to the words, “I received a notice that my utility service is being terminated.”  There was no relief listed on the Complaint.  Instead, the Complainant stated, “Whatever happens I have fought this every year and it’s not gotten better.”  In Section 7 of the Complaint regarding prior utility contact, the Complainant stated, “Couldn’t reach them (but e-mailed) and they continued to send me notices of the bill but I have not spoken to a rep or person.”


On April 12, 2013, PECO filed Preliminary Objections alleging that there were insufficient pleadings in the Complaint for it to be able to file an Answer in the matter.  PECO requested that the matter be dismissed.    



The complainant has filed no response to the Preliminary Objections as of this date.



By Hearing Notice dated April 25, 2013, a hearing on the Complaint was scheduled for June 24, 2013 at 10:00 a.m. and the matter was assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing.

I issued a Prehearing Order to the parties on May 1, 2013.  The Prehearing Order indicated the procedures for the matter related to the hearing and prior to the hearing.

On May 2, 2013, I issued an Interim Order, granting the PECO’s Preliminary Objections and directing the complainant to file an amended complaint with more specific pleadings.  The Order gave the complainant ten (10) days from the date of the Order to file the amended Complaint or May 13, 2013.   
To date there has been no amended complaint filed by the complainant with more specific pleadings.  As the complainant did not comply with my May 2, 2013, Interim Order, the Complaint will be dismissed as discussed below, and the hearing will be cancelled.

The record in this case consists of the pleadings and my Prehearing Order.  The record in this matter closed on May 13, 2013.  
FINDINGS OF FACT

1. The Complainant is Tremayne Shanault Lewis.

2. The Respondent is PECO Energy Company. 
3. On April 8, 2013, Tremayne Shanault Lewis filed a formal Complaint against PECO with the Commission alleging that the complainant received a notice that its utility service is being terminated.  The Complainant did not list any request for relief.  
4. On April 12, 2013, PECO filed Preliminary Objections alleging that there were insufficient pleadings in the Complaint for it to be able to file an Answer in the matter.  PECO requested that the matter be dismissed.  


5.
On December 4, 2012, PECO filed a Motion averring that complainant was a corporation and therefore is required to have legal counsel for these proceedings and that the complainant is not entitled a Commission issued payment arrangement because it is a corporate entity.  



6.
Complainant has not filed a response to PECO’s Preliminary Objections as of this date.

8.
I issued an Interim Order to the parties on May 2, 2013, which directed the complainant to file an amended Complaint with more specific pleadings ten (10) days from the date of the Order or May 13, 2013.
9.
The Complainant has not complied with the Interim Order of May 2, 2013.  
DISCUSSION
By Interim Order dated May 2, 2013, I instructed the complainant to file an amended Complaint ten (10) days from the date of the Order with more specific pleadings.  To date, no amended Complaint has been filed. 
Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   


The present section regarding preliminary objections reads as follows:

§ 5.101.  Preliminary objections.

   (a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

  (1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

  (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

  (3)  Insufficient specificity of a pleading.

  (4)  Legal insufficiency of a pleading.

  (5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

  (6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
* * *
52 Pa. Code § 5.101(a) (emphasis added).  



The Commission’s regulations provide that the content of a formal complaint must include “A clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation,” and “A clear and concise statement of the relief sought.”  52 Pa. Code § 5.22(1)(5) and (6).  The subject Complaint states no facts at all.



The Commission’s rule is based on Pennsylvania’s Rule of Civil Procedure 1019, which requires a plaintiff to plead all the facts that he must prove in order to achieve recovery on the alleged cause of action.  The pleading must be sufficiently specific so that the defending party will know how to prepare his defense.  Department of Transportation v. Shipley Humble Oil Co., 29 Pa. Commw. 171, 370 A.2d 438 (Pa. Cmwlth. 1977).  Pennsylvania is a fact pleading, rather than notice, state.  Thus, the pleadings should conform to the elements necessary to state a cause of action.  Pappert v. Tapp Pharmaceuticals, et al., 868 A.2d 624; 2005 Pa. Commw. LEXIS 39.



Here, the Complaint does not contain any facts, which does not permit the opposing party an opportunity to formulate a meaningful response.  Nor can the adjudicator determine if the burden of proving complainant’s case has ultimately been met if there is no actual averment set out in the Complaint.  The facts must be set forth in sufficient detail to:  (1) allow the utility to respond to them; (2) allow the utility to prepare its defense; and (3) allow the adjudicator to recognize an actionable complaint.  Because the Complaint did not contain any facts which allowed for a meaningful response from PECO, under the Commission’s regulations, PECO’s Preliminary Objections are granted.  
In this case, the Complainant checked the box on the complaint form indicating that the utility had given him notice that his utility service would be terminated.  Notice of termination is not, in and of itself, a sufficient basis for the Commission to grant relief in a matter.  Section 1406 of the Responsible Utility Customer Protection Act allows a public utility to terminate service to a customer provided they terminate within the parameters set out in the section and after providing proper notice.  66 Pa. C.S. § 1406(a)-(d).  The Complaint does not indicate that PECO failed to follow the provisions of Section 1406 of the Responsible Utility Customer Protection Act.  
Further, the Complainant did not check the box on the complaint form indicating that there were incorrect charges on his bill.  In fact, it appears from the complaint that the Complainant does not dispute his bill.  This failure to indicate a billing dispute distinguishes this case from cases where a pro se complainant checks the box next to the statement that there are incorrect charges on his bill.  In those cases, the Commission has ruled that the complaint is specific enough to allow the utility to prepare an answer and to prepare for a hearing.  Richmond v PECO Energy Co., Docket No. F-2012-2187305 (Order entered December 7, 2011); Elliott v PECO Energy Company, Docket No. C-2010-2156422 (Order entered May 11, 2011); Carlock v The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered  July 14, 1993) (Carlock).

The Commission clarified its decision in Carlock to allow an ALJ to dispose of the pleadings in a proceeding, provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, (Order entered June 12, 1996).  Dismissing the Complainant’s complaint is neither arbitrary nor capricious, but is in accordance with the law.


Additionally, the complainant failed to comply with my May 2, 2013, Interim Order directing the complainant to file an amended Complaint.  Failure to comply with an order issued by a presiding officer warrants dismissal of the complaint.  See, e.g., New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076, Commission Opinion and Order entered June 24, 2009; Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, Commission Opinion and Order entered July 31, 2006 (citing Treffinger v. PPL Electric Utilities Corp., Docket No. C‑20027978, 2003 Pa. PUC LEXIS 3 March 3, 2003); Franconia Mennonite Conference v. Verizon Pennsylvania Inc., Docket No. C-2010-2193709, Commission Final Order entered June 6, 2003.  



The complainant was informed that he must file an amended Complaint by the Interim Order of May 2, 2013.  This document has not been returned to the Commission by the U.S. Postal Service as undeliverable, and is therefore deemed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974), Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994). 



I instructed the complainant to file an amended Complaint with more specific pleadings ten (10) days from the date of the Interim Order of May 2, 2013 or by May 13, 2013.  The complainant has not filed any amended Complaint in this matter.  Therefore, the complainant failed to comply with my Order.  Consequently, the hearing scheduled for June 24, 2013, is cancelled and the Complaint is dismissed.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.

2. Mail sent to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974), Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).

3. The Commission’s regulations allow for Preliminary Objections to be granted for insufficient specificity of pleadings.  52 Pa. Code § 5.101(a)(3).  
4. The Complainant’s complaint fails to state a claim upon which relief can be granted.

5. Failure to comply with an order issued by a presiding officer warrants dismissal of the complaint.  See, e.g., New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076, Commission Opinion and Order entered June 24, 2009; Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, Commission Opinion and Order entered July 31, 2006 (citing Treffinger v. PPL Electric Utilities Corp., Docket No. C‑20027978, 2003 Pa. PUC LEXIS 3 March 3, 2003); Franconia Mennonite Conference v. Verizon Pennsylvania Inc., Docket No. C-2010-2193709, Commission Final Order entered June 6, 2003.

ORDER

THEREFORE,



IT IS ORDERED:



1.
The Preliminary Objections of PECO Energy Company at Docket No. C-2012-2357268 are granted.  

2.
That the Complaint of Tremayne Shanault Lewis against PECO Energy Company at Docket No. C-2013-2357268 is dismissed;



3.
That the hearing in this matter is cancelled; and 



4.
That the docket in this case be closed.
Date:
   May 24, 2013     

/s/







Marta Guhl


Administrative Law Judge

8

