
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joint Petition for Generic Investigation or		:
Rulemaking Regarding “Gas-On-Gas” Competition	:	P-2011-2277868
Between Jurisdictional Natural Gas Distribution	:
Companies						:
							:
Generic Investigation Regarding Gas-On-Gas 	:
Competition Between Jurisdictional Natural		:	I-2012-2320323
Gas Distribution Companies				:


	
ORDER


	On June 25, 2013, the Industrial Energy Consumers of Pennsylvania (IECPA) filed a Motion for Clarification and Request for Expedited Consideration of the Protective Order issued on May 2, 2013, in the Generic Investigation Regarding Gas-On-Gas Competition Between Jurisdictional Natural Gas Distribution Companies at Docket No. I-2012-2320323.  On June 27, 2013, Equitable Gas Company, Columbia Gas Company, and Peoples Natural Gas Company LLC filed Answers to this motion.  

	The IECPA requests clarification that: (1) IECPA’s expert witness, Diane Burgraff, is not “Competitive Duty Personnel” within the definition of the Protective Order and therefore, is authorized to inspect “Highly Confidential Information” and “Customer-Specific Discount Information” as defined in Paragraph 2 of the Protective Order; (2) that the term “inspect” in the Protective Order contemplates scrutiny of discoverable information and does not exclude note-taking by inspecting parties; (3) the producing parties permit IECPA’s counsel and witness to inspect and take notes from the Highly Confidential and Customer-Specific Information at least two business days per week for the remainder of the discovery period due to the time that has been lost to date; and (4) in the event that note-taking is not permitted, alternatively, allow inspection five days a week until the end of the discovery period in the Harrisburg area, with no opposing counsel present in the room during the inspections so that counsel and witnesses can discuss the information privately.  IECPA requests an expedited ruling.

[bookmark: 5.361.]		First, IECPA argues Ms. Burgraff is not a “Competitive Duty Personnel” within the meaning of the Protective Order.  Equitable Gas does not dispute this assertion.  Peoples Gas also is not prepared to assert that she is a Competitive Duty Personnel at this time, but wishes to reserve the right in the future in the event that her consulting services should change during the proceeding.  Columbia Gas did not comment regarding this issue.  

		I am persuaded to find Ms. Burgraff is not a Competitive Duty Personnel within the meaning of the Protective Order given the assertions in Exhibit A, IECPA Response to PNG 1-2 that she is neither an employee nor the manager of employees who engages in the marketing, sale or exploration of natural gas.  Although she worked at Peoples over a decade ago, she left the position in 1999 and currently does not consult for any entities or engage in a activities related to marketing sale or exploration of gas on a consistent basis.   Her consultant duties in four previous PUC proceedings relating to natural gas have all concluded.   Ms. Burgraff shall be allowed to review the same information as the authorized inspecting attorneys and State Advocate experts.

		The companies could have agreed to allow IECPA’s expert witness to inspect the Highly Confidential information simultaneously with IECPA’s authorized counsel inspecting the documents; however, instead they interpret paragraph 4.b of the Protective Order to require the inspecting lawyer to inspect the highly confidential information first, and then submit a written request to the producing party’s counsel in order to disclose the contents to persons other than counsel of record.    This added layer of protection of sensitive information appears to be unduly restrictive and is hampering IECPA’s ability to review the information and prepare its testimony.  Therefore, I agree with IECPA that there should be no temporal limitation in the Protective Order requiring attorney review prior to expert review.  IECPA will not be required to provide a list of information that Ms. Burgraff would need to prepare her testimony.  The Commission’s regulations provide that “[p]roprietary information provided to a party . . . shall be released to outside counsel and eligible outside experts of the receiving party unless the party who is releasing the information demonstrates the experts or counsel previously violated the terms of a recent protective order issued by the Commission.”  52 Pa. Code 5.423(d).  No such violation is alleged to have occurred in the instant case, and as Mr. Burgraff executed a copy of Appendix B to the Protective Order, she is entitled to view the Information together with IECPA’s counsel.

		I further agree with IECPA that the term “inspect” does not preclude note-taking while inspecting the information.  Accordingly, IECPA’s counsel and witness are permitted to take notes during their inspection of the information; however, opposing counsel may be present in the room to ensure the documents are neither tampered with nor photographed.  I believe that disallowing note-taking during the inspection is unduly restrictive upon the discovery rights of IECPA.  Any notes taken though should not be used in any other proceeding and should be destroyed after the instant investigation concludes.

		Inspections may take place twice a week during business hours in a location agreed upon between the parties.  I am not going to require the information be made available in Harrisburg as note-taking and concurrent inspection of the information may take place with counsel and expert witness present at the same time.

		Therefore, in conclusion I am persuaded by IECPA’s argument to find that its witness, Ms. Burgraff is not a “Competitive Duty Personnel” and she should be authorized to view and take notes while inspecting Highly Confidential Information and Customer-Specific Discount Information.  However, the Companies have a right to have opposing counsel present in the room while an inspection is taking place.  The Companies shall be directed to make the information available to IECPA for inspection at least two business days per week for the remainder of the discovery period or until August 8, 2013, whichever is longer, in a place mutually agreed upon.  


		THEREFORE,

		IT IS ORDERED:

		1.	That the Protective Order entered May 2, 2013, is hereby clarified and amended as follows.

		2.	That Industrial Energy Consumers of Pennsylvania’s expert witness, Diane Burgraff, is not a Competitive Duty Personnel and is authorized to inspect Highly Confidential Information and Customer-Specific Discount Information for the purposes of this proceeding.

		3.	That authorized counsel for the Industrial Energy Consumers of Pennsylvania and its expert witness(es) are permitted to take notes during their inspection of information; however, the companies providing the information are permitted to have a representative or opposing counsel present during the inspection periods. 

		4.	That the Highly Confidential Information and Customer-Specific Discount Information shall be made available a minimum period of 2 business days per week by Peoples Natural Gas, LLC, Equitable Gas, LLC, and Columbia Gas of Pennsylvania, Inc. for the remaining duration of the discovery period, or until August 8, 2013, whichever is longer.

		
Dated:  July 3, 2013					___________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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