
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of PPL Electric Utilities Corporation		:		P-2012-2325034
For Approval of a Distribution System 		:
Improvement Charge					:

Office of Consumer Advocate				:		C-2012-2346390
Alan D. Whitehouse					:		C-2013-2345750
Pamela Mosconi					:		C-2013-2346375
John E. Hoag						:		C-2013-2345729
James Weaver						:		C-2013-2351090		






ORDER DENYING MOTION FOR JUDGMENT ON THE PLEADINGS



I.	BACKGROUND


		On February 14, 2012, Governor Corbett signed into law Act 11 of 2012 (“Act 11”), effective in sixty (60) days, which, among other things, amends Chapter 13 of Title 66 of the Public Utility Code (“Code”) to approve a Distribution System Improvement Charge (“DSIC”) for electric distribution companies (“EDCs”).  As a precondition to the implementation of a DSIC, each utility must file a Long-Term Infrastructure Improvement Plan (“LTIIP”) with the Pennsylvania Public Utility Commission (“Commission”), consistent with 66 Pa. C.S. §1352.  On August 2, 2012, the Commission issued its Final Implementation Order, at Docket No. M-2012-2293611, establishing procedures and guidelines necessary to implement Act 11.  

		On September 18, 2012, PPL Electric Utilities Corporation (“PPL” or the “Company”) filed a LTIIP with the Commission, which was approved on January 10, 2013.  

		On January 15, 2013, pursuant to Section 1353 of the Code, 66 Pa. C.S. §1353, PPL filed a Petition for Approval of a DSIC (“DSIC Petition”).  On February 4, 2013, the PP&L Industrial Customer Alliance (“PPLICA”) filed a Petition to Intervene and an Answer to the DSIC Petition.  Also, on February 4, 2013, the Office of Consumer Advocate (“OCA”) filed an Answer, Notice of Intervention and Formal Complaint and Public Statement.  On February 8, 2013, a Petition to Intervene was filed by Eric Epstein.  On March 22, 2013, the Office of Small Business Advocate (“OSBA”) filed an Answer, Notice of Intervention, Public Statement and Notice of Appearance.  

		Formal Complaints were also filed against PPL’s DSIC by the following residential customers:  Alan D. Whitehouse (C-2013-2345750); Pamela Mosconi (C-2013-2346375); John E. Hoag (C-2013-2345729); and James Weaver (C-2013-2351090).

		By Order entered May 23, 2013 (May 23 Order), the Commission approved PPL’s DSIC, subject to refund, pending final resolution of certain issues.  Four issues were identified in the May 23 Order.  The matter was assigned to me for hearing and a recommended decision.

		By Prehearing Conference Order dated June 7, 2013, I consolidated all formal Complaints filed against PPL’s DSIC with the DSIC Petition.  Also, at the Prehearing Conference held in this matter on July 1, 2013, I granted the intervention requests of PPLICA and Eric Epstein, without objection.

		On June 6, 2013, PPLICA filed a Motion for Judgment on the Pleadings (hereinafter, “Motion” or “PPLICA Motion”).  PPLICA alleged that there was no genuine issue of material fact regarding the application of PPL’s DSIC to PPL’s Rate Schedule LP-5 customers, and that these customers should be excluded from PPL’s DSIC as a matter of law.

		On June 26, 2013, PPL filed an Answer to the PPLICA Motion, requesting that the Motion be denied.  PPL argued that PPLICA had not met the standards for granting judgment on the pleadings as a material fact continued to exist about the application of the DSIC to LP-5 customers.

		This matter is now ready for a ruling on whether PPLICA’s Motion should be granted.  As I am denying the Motion, this ruling is in the form of a written order rather than an initial or recommended decision.  52 Pa. Code §5.102(d)(3).

II.	DISCUSSION

The standard for granting a motion for judgment on the pleadings is set forth in 52 Pa. Code §5.102(d)(1).  As stated therein, judgment sought will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  

		The moving party bears the heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the party against whom the motion is granted and consider only those facts that this party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  

		In support of its Motion, PPLICA argued that in the Commission’s May 23 Order, the only factual issue preserved was whether PPL’s LP-5 customers are served at transmission voltage, and that the Final Implementation Order decided that transmission voltage customers should be excluded from DSIC charges.   PPLICA further asserted that, in accordance with PPL discovery responses attached to the Motion, LP-5 customers take service exclusively at transmission voltage, and none of the DSIC-eligible infrastructure improvements in the LTIIP will benefit LP-5 customers.  PPLICA also claimed that LP-5 customers are not served by distribution facilities, nor are they allocated costs for various distribution facilities and services, citing to PPL’s last base rate case exhibits.  It acknowledged that meter costs were allocated to LP-5 customers, but that such expenses cannot constitute use of the distribution system for purposes of a DSIC.  Finally, it observed that PPL’s tariff also reinforces that LP-5 customers do not use PPL’s distribution system since these customers must furnish their own equipment to transform the energy from line voltage.  PPLICA concluded that, for these reasons, there was no genuine issue as to a material fact and it was entitled to judgment as a matter of law.  Therefore, the Motion should be granted, according to PPLICA.

		In its Answer, PPL first claimed that PPLICA had not acknowledged the heavy burden it had in showing its entitlement to relief, particularly when considering that PPL’s well pleaded statements of fact must be accepted as true for purposes of deciding the Motion.  It contended that PPLICA had not accurately stated the Commission’s language in its May 23 Order.  According to PPL, the Commission did not unequivocally exempt transmission voltage service customers from the DSIC but said the charges should be applied to those high voltage customers when their costs of service are included in distribution ratemaking.  It asserted that the Commission wanted this issue to be investigated further, and therefore determined this to be an issue of material fact for hearing.  

		PPL further denied PPLICA’s contention that LP-5 customers are not allocated distribution costs, and indicated that, in fact, numerous distribution costs were allocated or assigned to Rate Schedule LP-5, as evidenced by attached pages from the class cost of service study in the last base rate case.  Thus, LP-5 customers are served from plant that is included in distribution plant for ratemaking purposes, according to PPL.  

		PPL also contended that application of the DSIC to a customer class is not dependent upon whether the LTIIP identifies projects that directly affect that class and that, in accordance with the statutory language, “the distribution system improvement charge shall be applied equally to all customer classes.”  66 Pa. C.S. §1358.  It stated that Rate Schedule LP-5 is a distribution rate schedule, which demonstrates on its face that LP-5 customers are distribution service customers and must pay the DSIC by law. 

		PPL concluded that PPLICA had not met the criteria for granting its Motion and therefore, it should be denied.  

		After considering the applicable pleadings and standards for granting a motion for judgment on the pleadings, I conclude that the Motion should be denied.  I interpret the May 23 Order as PPL has described; which is, that the Commission set for hearing not only the question of whether LP-5 customers are served under transmission voltage rates but also whether the plant serving them is considered distribution plant for ratemaking purposes.  If the plant serving these customers is considered distribution plant, then arguably these customers should be included in the DSIC.   PPL has alleged in its pleadings that LP-5 customers are distribution service customers, and that the cost to serve these customers is clearly included in PPL’s distribution rates.  These allegations must be accepted as true for purposes of deciding the Motion, despite any denial on the part of PPLICA.  See, Weik v. Estate of Brown, supra.  As PPLICA has not met its burden to show that there is no genuine issue of material fact with regard to whether the DSIC should be applied to LP-5 customers, its Motion is denied.

III.	ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:


1.	That the Motion for Judgment on the Pleadings filed by the PP&L Industrial Customer Alliance on June 6, 2013, at Docket No. P-2012-2325034 is hereby denied.
 

Dated:	July 5, 2013					_____________________________
							Kandace F. Melillo 
							Administrative Law Judge
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