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Re:  Petition of PECO Energy Company for Approval of Its Default Service Program
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Dear Secretary Chiavetta:
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to Compel Answers to PECO Energy Company’s Set II Interrogatories Directed to Direct
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Law Judge Cynthia Williams Fordham.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY COMPANY :

FOR APPROVAL OF ITS DEFAULT : DOCKET NO. P-2012-2283641
SERVICE PROGRAM (CUSTOMER :

ASSISTANCE PROGRAM SHOPPING PLAN)

CERTIFICATE OF SERVICE
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Dismiss Objections and to Compel Answers to PECO Energy Company’s Set I1
Interrogatories Directed to Direct Energy Services, LLC on the following persons in the

matter specified in accordance with the requirements of 52 Pa. Code § 1.54.
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Honorable Cynthia Williams Fordham
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cappleby(@paoca.org
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Daniel Clearfield

Deanne M. O’Dell

Edward G. Lanza

Eckert Seamans Cherin & Mellott, LLC
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P.O. Box 1248
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dodell@eckertseamans.com
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Association and Direct Energy
Services, LLC

Thu B. Tran

Robert W. Ballenger

Josie Pickens

Community Legal Services, Inc.
1424 Chestnut Street
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ttran@clsphila.org
rballenger@clsphila.org
ipickens@eclsphila.org

Counsel for TURN et al.
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Counsel for Dominion Retail, Inc. and
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Joseph Clark

Direct Energy Services, LLC
21 East State Street, 19th Floor
Columbus, OH 43214
joseph.clark@directenergy.com

Brian J. Knipe

FirstEnergy Service Company

76 S. Main Street

Akron, OH 44308
bknipe@firstenergycorp.com
Counsel for FirstEnergy Solutions
Corp.




Jeffrey J. Norton

Carl R. Shultz
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213 Market Street, 8th Floor

P.O. Box 1248
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Counsel for Green Mountain Energy Company and

ChoosePAWind

Divesh Gupta

Managing Counsel - Regulatory
Constellation Energy
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Baltimore, MD 21202
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Counsel for Constellation Energy

Amy M. Klodowski

FirstEnergy Solutions Corp.
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Counsel for FirstEnergy Solutions
Corp.
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Director, Public Policy

Noel Trask
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300 Exelon Way
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amy.hamilton@exeloncorp.com
Counsel for Exelon Generation Co.,
LLC and Exelon Energy Company
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Scott H. DeBroff
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P.O. Box 1146

Harrisburg, PA 17108-1146
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Services, Inc.

Patrick M. Cicero
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Washington Gas Energy Services, Inc
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY COMPANY
FOR APPROVAL OF ITS DEFAULT . DOCKET NO. P-2012-2283641
SERVICE PROGRAM :

MOTION TO DISMISS OBJECTIONS AND TO COMPEL ANSWERS TO

PECO ENERGY COMPANY’S SET II INTERROGATORIES
DIRECTED TO DIRECT ENERGY SERVICES, LL.C

Pursuant to 52 Pa. Code § 5.432(g) and the Second Prehearing Order of June 14, 2013,
PECO Energy Company (“PECO” or the “Company”) hereby requests that the Administrative
Law Judge (“ALJ”) dismiss the objections (the “Objections”) filed by Direct Energy Services,
LLC (“Direct Energy” or “Direct”) and compel full and complete answers to PECO’s
Interrogatories Set IT (Direct) Nos. 2 and 3 (“Set II Interrogatories”), which were served on June
27,2013. A copy of Direct Energy’s Objections, which set forth the relevant Interrogatories, is
attached as Exhibit A.

L SUMMARY OF POSITION

Pursuant to the October 12, 2012 Order (“October 2012 Order”) issued by the
Pennsylvania Public Utility Commission (the “Commission”) in this proceeding directing that
low income customers participating in PECO’s Customer Assistance Program (“CAP”) be
allowed to shop for electric generation supply, PECO submitted a CAP Shopping Plan (the
“Plan”) to provide CAP customers with the opportunity to reduce their energy costs by shopping
and to continue implementation of the universal service policies set forth in the Electricity
Generation Customer Choice and Competition Act, 66 Pa.C.S. § 2801 et seq. (the “Competition
Act™). To that end, for those EGSs who decide to provide service to CAP customers, PECO has
proposed that those EGSs must charge CAP customers a rate that is at or below the PECO Price-

to-Compare (“PTC”) for PECO residential customers. This requirement will help preserve



affordability of service for CAP customers and avoid a higher cost burden for the residential
customers in PECO’s service territory who fund CAP. As PECO’s witnesses have explained,
costs for generation supply above the PTC can increase the energy burdens of CAP customers
and result in significant cost increases for other residential customers.’

Direct Energy vehemently opposes any pricing restrictions on EGSs who choose to serve
CAP customers and instead proposes that CAP customers be able to shop in the same manner as
higher-income non-CAP residential customers. In light of Direct’s opposition and its alternative
proposal, PECO’s Set II Interrogatories request limited information regarding the percentage of
customers in PECO’s service territory who receive (or received) service from Direct at a fixed
rate greater than the PTC on three specific dates since January 2013 (January 1, May 1, and June
1). Given that Direct is an active provider of generation service to residential customers in
PECO’s service territory and seeks to serve CAP customers in the same manner, the information
requested is highly relevant to consideration of PECO’s proposed price restriction, Direct’s
assertion that such a price restriction should be eliminated, and the potential effects on
affordability of electric service for CAP customers and CAP-related costs for non-CAP
residential customers.

Nonetheless, Direct Energy objected to the Set II Interrogatories on two grounds: an
alleged lack of relevancy and the purported considerable resource expenditures necessary for
Direct Energy to respond. As demonstrated below, the straightforward information sought by

PECO is directly relevant to the Commission’s determination of an appropriate design of the

! See PECO St. No. 3-R, pp. 4-5 (providing example of effect on CAP customers and increase in CAP program costs
to residential customers where 25% of CAP population is served at a rate which exceeds the PTC by 10%). In light
of PECO’s purchase of EGS receivables under its existing purchase of receivables program, an EGS serving CAP
customers will not be exposed to losses associated with a price above the PTC if the CAP customer does not pay.
See PECO St. 2, Exhibit JJM-2, Original Page No. 92 (providing that purchase of EGS receivables is without
recourse or discount other than costs for implementation of retail market and CAP shopping programs).
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shopping platform for PECO’s CAP customers and Direct Energy’s objections are entirely

without merit.

II. DIRECT ENERGY’S OBJECTIONS ARE WITHOUT MERIT AND DIRECT
SHOULD BE COMPELLED TO RESPOND IN FULL TO PECO’S SET II
INTERROGATORIES

A. The Information Sought By PECO Is Relevant

1. In accordance with 52 Pa. Code § 5.321(c) of the Commission’s regulations,
parties may obtain discovery of any unprivileged matter which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of another party. The Commission applies a liberal
standard with respect to relevancy. See, e.g., Pa. P.U.C. v. Equitable Gas Company, 61 Pa.

P.U.C. 468, 477 (1986).

2. Direct Energy primarily objects to the Set I Interrogatories on the ground that
“Direct Energy’s fixed rate prices are not a fact of consequence for determining whether to

2 According to Direct Energy, because PECO’s Plan

approve PECO’s CAP shopping program.
is “fundamentally unlike the market for non-CAP customers,” data regarding the non-CAP retail

market is irrelevant.’

3. Direct’s objection is essentially frivolous as Direct’s service to residential
customers without any price restrictions is plainly relevant to its proposal to serve CAP
customers in the same manner. As Mr. Kallaher states, “Direct Energy’s alternative proposal is

simple: treat CAP customers as one would treat other customers.” The extent to which Direct

2 Objections, p. 1.

> I, p.2.

* Direct Energy St. No. 1, p. 7.



may (or may not) be charging other residential customers rates above the PTC is clearly relevant
to the likelihood that CAP customers would also be charged rates above the PTC under Direct’s

proposal and the need for PECO’s pricing restriction.

4. Given Direct Energy’s emphatic disapproval of any limitation on the rates EGSs
may charge CAP customers, the Set II Interrogatories simply ask Direct Energy to identify the
percentage of its residential customers in PECO’s service territory with a fixed rate for electric
generation supply that exceeds PECO’s PTC in effect on January 1, May 1, and June 1, 2013.
Nothing could be more relevant in assessing Direct’s alternative proposal. Indeed, it is unclear
how the ALJ or the Commission could evaluate Direct’s testimony or find that its proposed
alternative design, which would subject CAP customers to unfettered EGS discretion with
respect to pricing and other residential customers to increased CAP costs, could be appropriate in

the absence of the information requested by PECO.

B. The Scope Of The Set II Interrogatories Is Narrow

5. Direct also objects that PECO’s Set II Interrogatories Nos. 2 and 3 are “unduly
burdensome.” To the contrary, PECO’s discovery is carefully tailored to elicit limited data
regarding the relationship between fixed rate prices for non-CAP customers and the PTC, and

Direct’s Objections entirely mischaracterize the data PECO is seeking.

6. PECO’s Set II Interrogatory No. 2 seeks a percentage calculation based on data
which Direct Energy indisputably has for its customer accounts in PECO’s service territory.
Contrary to Direct Energy’s assertions, PECO does not request information that would require

Direct Energy to analyze “every fixed rate product offered to residential customers in PECO’s

5 Objections, p. 2.



service territory over roughly the past 20 months.”® Instead, the information sought by PECO
relates only to the prices of residential fixed rate contracts in effect on three recent dates during
2013. PECO is not asking Direct Energy to provide the actual prices charged to customers, nor
is PECO requesting even the total number of customers Direct Energy is serving. PECO is only
asking Direct Energy to provide the percentage of customers whose fixed rates actually charged

by Direct Energy on three specific dates exceeded PECO’s PTC in effect on those dates.

7. PECO’s Set II Interrogatory No. 3 asks for a second percentage of the customers
on fixed rate contracts who are being charged rates above the PTC and who are receiving a
“green product” or a time-differentiated fixed rate product. In his direct testimony, Mr. Kallaher
underscores that PECO’s price restriction proposal would likely preclude an EGS from offering
such products to CAP customers.” The percentage requested in Interrogatory No. 3 is thus
plainly relevant to evaluating Direct’s criticisms of PECO’s proposal and assessing whether most

above-PTC rates are charged as part of providing such products.

8. Significantly, Direct Energy provides no detail whatsoever to justify its sweeping
assertion in its Objections that it would have to “comb through its computer information
systems” to collect the data requested by PECO. Direct Energy — one of North America’s largest
energy and energy-related services providers with over six million residential customer

relationships around the country® — entirely fails to explain how it will have any undue difficulty

¢ Objections, p. 2.

7 See Direct Energy St. 1, p. 5.

¥ Direct Energy St. 1, p. 2.



in determining the fixed rates for generation service it is has charged (or is charging) customers

in PECQ’s service territory on three days in 2013.°

9. Direct Energy’s claim that the Set II Interrogatories cannot simply be answered
“yes or no” also does not support its Objections and demonstrates a misunderstanding of the
Commission’s discovery rules and regulations. Discovery that is designed to elicit a narrative
response or requires simple calculations hardly amounts to “unreasonable annoyance,
embarrassment, oppression, burden or expense” that would warrant a limitation on the scope of

discovery under the Commission’s regulations at 52 Pa. Code § 5.361(a)(2)."”

Direct Energy voluntarily chose to participate as a party in this case. As such, it is subject to the Commission’s
regulations, as modified by the ALJ’s prehearing orders, in the same manner and to the same extent as any other
party. Consequently, PECO, as a matter of due process, is entitled to conduct reasonable discovery to explore
whether any empirical basis exists for the sweeping assertions Direct Energy has made in opposition to the
position PECO is defending. The fact that Direct Energy may have to expend some time and effort to assemble
the data PECO has requested does not mean that PECO’s interrogatories are unreasonable.

PECO acknowledges that it has requested Direct to calculate percentages instead of providing actual numbers.
If Direct prefers, PECO is willing to accept the underlying price and customer count data to mitigate any burden
imposed on Direct Energy in calculating the requested customer percentages.
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WHEREFORE, for the reasons set forth above, PECO respectfully requests the

Administrative Law Judge and Pennsylvania Public Utility Commission:

I.
2.

3.

July 5, 2013
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Grant this Motion;

Overrule the Objections of Direct Energy; and
Compel Direct Energy to answer PECO’s Set II Interrogatories Nos. 2 and 3 no
later than 5:00 pm on Tuesday, July 9, 2013, in light of hearings presently

scheduled for July 10-11, 2013.

Respectfully submitted,

Anthony E. Gay (Pa. No. 74624)

PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

Phone: 215.841.4635

Fax: 215.568.3389

E-mail: Anthony.Gay@exeloncorp.com

Kenneth M. Kulak, Esquire (Pa. No. 75509)
Brooke E. McGlinn, Esquire (Pa. No. 204918)
Morgan, Lewis & Bockius LLP

1701 Market Street

Philadelphia, PA 19103-2921

Phone: 215.963.5384

Fax: 215.963.5001

E-mail: kkulak@morganlewis.com

For PECO Energy Company
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition Of PECO Energy Company For :
Approval Of Its Default Service Program . DocketNo. P-2012-2283641

OBJECTIONS OF
DIRECT ENERGY SERVICES, LLC TO
PECO’S INTERROGATORIES, SET II, NOS. 2 & 3.

Pursuant to 52 Pa. Code §§ 5.342 and 5.349, the Direct Energy Services, LLC (“Direct
Energy”) objects to Interrogatories 1I-2 and II-3 of the Second Set of Interrogatories propounded

by PECO Energy Company (“PECO”) as follows:

PECO (Direct) II-2 Reference Direct Energy St. 1, p. 5, lines 12-23. For each of the dates
below, please provide the number of residential customers (as a
percentage of all residential customers served by Direct Energy in PECO’s
service territory on such date) with a fixed per kWh rate for electric
generation supply from Direct Energy which exceeds PECO’s Price-to-
Compare in effect on such date;

a. June 1, 2013
b. May 1, 2013
¢. January 1, 2013

OBJECTION: Direct Energy objects to this question on the basis that it falls outside the
scope of permissible discovery and is not relevant to the subject matter
involved in this proceeding nor is it reasonably calculated to lead to the
discovery of admissible evidence. 52 Pa. Code § 5.321(c). Direct
Energy’s fixed rate prices do not have any tendency to make any fact
sought to be proven by PECO more or less probable without this evidence.
Further, Direct Energy’s fixed rate prices are not a fact of consequence for
determining whether to approve PECO’s CAP shopping program.

PECO has proposed a CAP shopping program that is fundamentally unlike
the market for non-CAP customers and is essentially a separate and
distinct market CAP customers. The proposed CAP shopping program
contains several aspects not applicable to the market for non-CAP
customers that make pricing a fixed price contract for non-CAP customers
fundamentally different than for CAP customers, including (but not

{1.0522297.1}
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limited to) a price ceiling at the prevailing PTC and proposed regulations
for modification of contract prices (including fixed price contracts) if the
customer enters the CAP program. These differences make any
compatison of data regarding the market for non-CAP customers
irrelevant and of no relevant comparison or factual value. Nor would an
answer lead to the discovery of relevant evidence, for the same reasons

stated above,

Direct Energy further objects inasmuch as the request is unduly
burdensome. Direct Energy would have to expend considerable resources
to comb through our computer information systems, looking at every fixed
rate product offered to residential customers in PECO’s service territory
over roughly the past twenty months (the majority of Direct Energy fixed
rate contracts are 12 month fixed rate contracts) Then we would be
required to locate the customers who were still on those fixed rates. Then
we would have to perform a comparison of those rates to the Price to
Compate in effect on the three dates requested by PECO. And from there
we would then have to calculate the percentage requested by PECO. This
is not a simple clarifying or explanatory question or one that can be
answered yes or no.




PECO (Direct) II-3 Reference Direct Energy St. 1, p. 5, lines 12-23. For each of the
percentages provided in response to Interrogatory Set II-2, please provide
the number of customers (as a percentage of those customers with a fixed
per kWh price for electric generation supply from Direct Energy which
exceeds PECO’s Price-to-Compare on the applicable date) who are
receiving a “green” product or on a time-differentiated fixed rate

OBJECTION: Direct Energy maintains the same objections to this question as to PECO
(Direct) 11-2, and hereby incorporates by reference those objections.

Respectfully submitted,

Edward G. Lanza, Esquire

Eckert Seamans Cherin & Mellott, LLC
213 Market St., 8th Floor

Harrisburg, PA 17101

Phone 717.237.6000

Fax 717.237.6019
elanza@eckertseamans.com

Attorneys for Direct Energy Services, LLC
Counsel:

Joseph M. Clark, Esquire

Direct Energy Services, LLC

21 East State Street, 19" Floor
Columbus, Ohio 43215

Phone: 614.220.4369 ext 232
Fax: 614.220.4674
Joseph.Clark@directenergy.com

Date: July 2,2013
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