BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY COMPANY :

FOR APPROVAL OF ITS DEFAULT . DOCKET NO. P-2012-2283641
SERVICE PROGRAM (CUSTOMER :

ASSISTANCE PROGRAM SHOPPING PLAN)

ANSWER OF DIRECT ENERGY SERVICES, LLC
TO THE MOTION OF PECO ENERGY COMPANY
TO DISMISS OBJECTIONS AND MOTION TO COMPEL ANSWERS
TO PECO ENERGY COMPANY’S SET Il INTERROGATORIES
DIRECTED TO DIRECT ENERGY SERVICES, LLC

l. INTRODUCTION

Direct Energy Services, LLC (“Direct Energy”) respectfully requests the Administrative
Law Judge (“ALJ”) deny the Motion to Dismiss Objections and Motion to Compel (“Motion”),
affirm the objections of Direct Energy to the irrelevant discovery propounded on Direct Energy
in this proceeding by PECO Energy Company (“PECQO”), and find that Direct Energy does not
have to answer such interrogatories. If the ALJ grants PECO’s Motion, Direct Energy
respectfully requests the ALJ provide the directive requested in Section 11 of this Answer

regarding service of this confidential, proprietary information.

1. ANSWER

1. Direct Energy disputes PECO’s characterization of the discovery rules of the
Pennsylvania Public Utility Commission (“Commission”) related to relevance. The “liberal
standard” applied by the Commission does not stretch to the interrogatories propounded by

PECO. Under the Commission’s rules, the scope of discovery is limited only to matters that are
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relevant to the pending action. 52 Pa. Code 85.321(c). A Motion to Compel should be denied

when the discovery sought is not relevant to the case at hand.

2. The Commission’s October 12, 2012 Opinion and Order clearly states that CAP program
customers should be afforded the opportunity to shop and “avail themselves of the full benefits
of retail electric competition.” October 12, 2012 Opinion and Order at 131-132. The
Commission must determine whether PECQO’s proposed price cap provision and a proposed
market fundamentally unlike that for non-CAP customers is consistent with the October 12, 2012
Opinion and Order from a policy perspective. The Commission never indicated in its October
12, 2012 Opinion and Order that the fixed price contract prices (or the various pricing provisions
of any EGS contracts for any product type) would be relevant to the Commission making this
policy call. Therefore the information requested in the interrogatories are not relevant inasmuch
as such information is not a fact of consequence for determining whether to approve PECO’s

proposed program, including the proposed price cap.

3. These interrogatories have nothing to do with the policy question at hand for the
Pennsylvania Public Utility Commission (“Commission”) and are therefore irrelevant. PECO’s
Motion is based solely on its apparent assumption that in directing PECO to file a plan that
would allow CAP customers to shop the Commission intended that service to CAP customers
would be price-regulated. According to PECO, “[t]he extent to which Direct may (or may not)
be charging other residential customers rates above the PTC is clearly relevant to the likelihood
that CAP customers would also be charged rates above the PTC under Direct’s proposal and the
need for PECQ’s pricing restriction.” Motion at § 3. Yet there is nothing in the Commission’s

order that supports the notion that EGS service to CAP customers should be price-regulated or
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different from non-CAP customers and, thus, there is no basis in the Commission’s order upon
which one could find that the evidence PECO seeks is relevant to the issue at hand, even under
the liberal constuction standard for relevancy relied on by PECO. In fact, in Direct Energy’s
view, there are no factual determinations regarding the price cap provision proposed by PECO
that the Commission needs to determine. The question posed by the PECO filing is a pure policy
question: should EGS service to CAP customers be price-regulated? Such a policy question can
and should be answered without regard to whether any particular EGS has historical prices above
or below the PTC during some period of time. That is, even assuming, arguendo, that Direct
Energy (or any electric generation supplier or EGS) had fixed rate contract prices on the three
dates chosen by PECO (or at any time) that were higher than the then-current PTC, these facts
are not facts of consequence for determining whether to approve the rate cap proposed for
PECO’s CAP shopping program. Whether the Commission intends to regulate prices at which
EGSs serve CAP customers is a pure policy question regarding the establishment of the
marketplace parameters for CAP program customers. Whether the prices of one EGS (out of
many dozens of EGSs serving residential customers in Pennsylvania) exceeded the PTC on the
dates chosen by PECO should have no bearing on the policy question the Commission confronts

in this case.

4, Direct Energy incorporates by reference its response and explanation found in paragraph

3 of this Answer.

5-9.  Direct Energy no longer objects to the discovery on unduly burdensome grounds. In an

attempt to make a good faith effort to respond despite its objections, and after diligent work on
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behalf of Direct Energy personnel to respond to PECQO’s irrelevant interrogatories, Direct Energy

now has the information necessary to answer PECQO’s interrogatories

I11.  SERVICE OF PARTIES IF PECO MOTION IS GRANTED

Finally, if the ALJ does grant PECO’ Motion, Direct Energy respectfully asks for an
Order that Direct Energy may serve only those parties actively participating in this phase instead
of all parties to the default service plan (“DSP”) docket. Direct Energy requests permission to
serve a limited service list made up of active parties in this phase of the case inasmuch as no
other EGS is participating in this phase of the proceeding and such a directive would prevent
confidential, proprietary information from being provided (at least through discovery) to Direct

Energy’s competitors who are also parties to this case.
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IV. CONCLUSION

WHEREFORE, for the reasons set forth above, Direct Energy respectfully requests the
Presiding Officer (1) deny PECO’s Motion; (2) affirm the Objections of Direct Energy to the
irrelevant discovery propounded on Direct Energy in this proceeding and find that Direct Energy
does not have to answer such interrogatories; and (3) if the Commission grants PECO’s Motion,
permit Direct Energy to only serve its confidential, proprietary information on those parties
active in this phase of the proceeding.

Respectfully submitted,
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Edward G. Lanza, Esquire

Eckert Seamans Cherin & Mellott, LLC
213 Market St., 8th Floor

Harrisburg, PA 17101

Phone 717.237.6000

Fax 717.237.6019
elanza@eckertseamans.com

Attorneys for Direct Energy Services, LLC
Counsel:

Joseph M. Clark, Esquire

Direct Energy Services, LLC

21 East State Street, 19" Floor
Columbus, Ohio 43215

Phone: 614.220.4369 ext 232
Fax: 614.220.4674
Joseph.Clark@directenergy.com

Date: July 8, 2013
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a true copy of Direct Energy Services, LLC’s
Answer to PECO’s Motion to Compel, upon the participants listed below in accordance with the
requirements of § 1.54 (relating to service by a participant).

VIA EMAIL AND FIRST CLASS MAIL

Carrie B. Wright, Esq.
PA Public Utility Commission

Bureau of Investigation & Enforcement

Commonwealth Keystone Building
P. O. Box 3265

Harrisburg, PA 17105-3265
carwright@pa.gov

Christy M. Appleby, Esq.
Candis Tunilo, Esq.

Amy Hirakis, Esq.

Office of Consumer Advocate
555 Walnut Street, 5th Floor
Harrisburg, PA 17101-1923
cappleby@paoca.org
ctunilo@paoca.org
ahirakis@paoca.org

Amy M. Klodowski, Esq.
FirstEnergy Solutions Corp.
800 Cabin Hill Drive
Greensburg, PA 15601
aklodow@firstenergycorp.com

Todd S. Stewart, Esq.

Hawke McKeon & Sniscak, LLP
P.O.Box 1778

Harrisburg, PA 17105-1778
tsstewart@hmslegal.com
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Romulo L. Diaz, Jr., Esq.
Anthony E. Gay, Esq.

PECO Energy Company

2301 Market St.

P. O. Box 8699

Philadelphia, PA 19101-8699
romulo.diaz@exeloncorp.com
Anthony.gay@exeloncorp.com

Kenneth M. Kulak, Esg.
Brooke E. McGlinn, Esq.
Morgan Lewis & Bockius, LLP
1701 Market Street
Philadelphia, PA 19103-2921
kkulak@morganlewis.com

Elizabeth Rose Triscari, Esq.

Office of Small Business Advocate
300 North Second Street, Suite 1102
Harrisburg, PA 17101
ETriscari@pa.gov

Brian J. Knipe, Esq.
FirstEnergy Solutions Corp.
76 South Main Street 500
Akron, OH 44308
bknipe@firstenergycorp.com
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Josie B. H. Pickens, Esq.

Thu B. Tran, Esq.

Robert W. Ballenger, Esq.
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102
jpickens@clsphila.org
ttran@clsphila.org
rballenger@clsphila.org

Harry S. Geller, Esq.

Patrick M. Cicero, Esq.
Pennsylvania Utility Law Project
118 Locust Street

Harrisburg, PA 17101
pulp@palegalaid.net

Amy E. Hamilton, Esq.

Noel Trask, Esq.

Exelon Business Services Co., LLC
300 Exelon Way

Kennett Square, PA 19348
amy.hamilton@exeloncorp.com

Maripat Pileggi, Esqg.
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102
mpileggi@clsphila.org

Laurie Baughman, Esq.
Elizabeth Marx, Esq.

3605 Vartan Way, Suite 101
Harrisburg, PA 17110
Ibaughman@pcadv.org
emarx@pcadv.org
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Divesh Gupta, Esq.

Constellation Energy

100 Constellation Way, Suite 500C
Baltimore, MD 21202
divesh.gupta@constellation.com

Stephen L. Huntoon, Esq.

NextEra Energy, Inc.

801 Pennsylvania Avenue, NW, Suite 220
Washington, DC 20001
shuntoon@nextenergy.com

Veronica Ludt

Legal Center Director

109 East Price Street
Philadelphia, PA 19144
vludt@facetofacegermantown.org

Jesse A. Dillon, Esg.

PPL Services Corporation
Office of General Counsel
Two North Ninth Street
Allentown, PA 18106
jadillon@pplweb.com

Natasha Kelemen

Executive Director

Pennsylvania Immigration & Citizenship
Coalition

2100 Arch Street, 7th Floor
Philadelphia, PA 19103
admin@paimmigrant.org
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Steven Larin

Acting Executive Director
Nationalities Service Center
1216 Arch Street, 4th Floor
Philadelphia, PA 19107
info@nscphila.org

H. Gil Peach, Ph. D.

H. Gil Peach & Associates, LLC
16232 NW Oak Hills Drive
Beaverton, OR 97006
hgipeach@scanamerica.net

Andrew S. Tubbs, Esqg.

Post & Schell

17 North Second Street, 12th Floor
Harrisburg, PA 17101-1601
atubbs@postschell.com

Melanie Santiago-Mosier, Esq.
Washington Gas Energy Service, Inc.
13865 Sunrise Valley Drive, Suite 200
Herndon, VA 20171
mmosier@wges.com

Joseph Clark, Esg.

Direct Energy Services, LLC
21 East State Street, 19th Floor
Columbus, Ohio 43215
joseph.clark@directenergy.com

Date: July 8, 2013
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Will Gonzalez

Executive Director, CEIBA

149 West Susquehanna Avenue
Philadelphia, PA 19122
will.gonzalez@ceibaphiladelphia.org

Scott DeBroff, Esq.

Rhoads & Sinon, LLP

P. 0. Box 1146

Harrisburg, PA 17108-1146
sdebroff@rhoads-sinon.com

Telemac N. Chryssikos, Esq.

Washington Gas Energy Services, Inc.
101 Constitution Avenue, NW, Room 319
Washington, DC 20080
tchryssikos@washgas.com

Thomas McCann Mullooly
Foley & Lardner, LLP

777 East Wisconsin Avenue
Milwaukee, W1 53202
tmullooly@foley.com
sdzieminski@foley.com
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