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Jonathan Bridges					:
							:
	v.						:		F-2012-2336109
							:
PECO Energy Company				:



INITIAL DECISION


By
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


		The purpose of this Initial Decision is to grant in part and deny in part a formal complaint seeking a reduced payment agreement because Complainant provided evidence of a change in circumstances and an income reduction of over 10%.

		On November 20, 2012, Jonathan W. Bridges (Complainant) filed a formal Complaint with the Commission against PECO Energy Company (PECO or Respondent or Company) requesting a payment arrangement reduction from $336.01 per month plus budget billing to $100 per month plus the current budget billing amount until all arrearage payments are made.  This is a timely appeal of a Bureau of Consumer Services (BCS) decision issued at Case No. 3030924 on October 17, 2012.  The Commission's Secretary served the Complaint on the utility on November 28, 2012.

		On December 7, 2012, PECO filed its Answer averring that the Complainant was not entitled to another payment arrangement pursuant to 66 Pa. C.S. § 1405(d).  PECO averred that Complainant had defaulted on a Company-issued payment agreement dated January 3, 2011.  Additionally, PECO averred that Complainant defaulted on the Commission-ordered payment arrangement dated October 17, 2012, on November 26, 2012 because he made no payments.

		A telephone hearing notice was issued on February 6, 2013, setting the hearing date for March 15, 2013, and assigning the matter to me.  A prehearing order was issued on February 8, 2013.  On March 8, 2013, counsel for the Company submitted a packet of five proposed exhibits.
		
		The hearing was held as scheduled, with PECO represented by Shawane Lee, Esquire, who presented the testimony of one witness, Dana McCollum.  Five Company exhibits were sponsored by the witness and admitted into the record.  Complainant Jonathan Bridges appeared and testified on his behalf.  Complainant submitted a late-filed exhibit which included proof of income for 2011, 2012 and partial 2013 which was received by the Office of Administrative Law Judge on April 11, 2013.  This was admitted into the record.  A transcript of 34 pages was generated and filed on April 3, 2013, and the record closed on April 11, 2013.

FINDINGS OF FACT

		1.	Complainant is Jonathan Bridges, 100 Centre Avenue, Condominium 430, Norristown, PA 19403.

		2.	Respondent is PECO Energy Company, a jurisdictional electric distribution company providing residential electric service in the Commonwealth.

		3.	Complainant seeks a reasonable payment agreement.  Tr. 6-7.

		4.	One person lives in Complainant's household.  Tr. 7.

		5.	Complainant's income is not consistent on a month-to-month basis, and it has fluctuated since the BCS decision which was issued on October 17, 2012.  Tr. 8.  Complainant’s Exhibit 1.

		6.	Complainant’s total monthly income for October, 2012, at the time he received a Commission-ordered payment arrangement, was approximately $2,500.  Tr. 16, 29.

		7.	Complainant’s total monthly income for November, 2012 was approximately $1,200.  Tr. 13.  Complainant’s Exhibit 1.

		8.	Complainant’s total monthly income for December, 2012 was approximately $2,700.  Tr. 13.  Complainant’s Exhibit 1.

		9.	Complainant’s total monthly income for January, 2013, was approximately $1,400 and in February, 2013, approximately $1,500.  Tr. 13.

		10.	Complainant had a gross annual income of $26,300.22 in 2012, or a gross monthly income of $2,192 on average in 2012.  Complainant’s Exhibit 1.

		11.	Dana McCollum is a Regulatory Assessor at PECO Energy Company.  Tr. 21.

		12.	Complainant’s payment history is poor and one $100 payment made in December, 2011, was returned for insufficient funds.  Tr. 22-23.

		13.	Complainant made two payments in 2011 on his account totaling $350.  Tr. 23. 

		14.	In 2012, Complainant made two payments totaling $387.90.  Tr. 23.

		15.	In January and February, 2013, Complainant made two payments totaling $200.  Tr. 23.

		16.	Complainant’s budget billing is $99 monthly.  Tr. 24.

		17. 	Complainant’s outstanding balance is $4,626.84.  Tr. 24, 30.

		18.	Complainant defaulted on a Company payment arrangement on June 23, 2011.  Tr. 25.

		19.	Complainant was found to be a level 3 customer, and he was granted a Commission-ordered payment arrangement on October 17, 2012, to pay a budget bill of $99 plus an installment of $364 for a total of $463 to begin with his bill in November, 2012.  Tr. 26, Respondent’s Exhibit 5.

		
DISCUSSION

		Complainant seeks a payment arrangement that he can afford of $199 per month (a monthly budget billing amount of $99 plus $100 towards arrearage).

The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

		The Public Utility Code permits the Commission to order one payment arrangement:

§ 1405.  Payment agreements
* * *
	(d)	Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
* * *
66 Pa. C.S. § 1405(d).

		The Complainant had been granted a Commission-ordered payment agreement by the Commission's BCS on October 17, 2012.  Therefore, in order to be eligible for a second payment agreement from the Commission in the present proceeding, Complainant must show a change in income, defined as follows:

§ 1403.  Definitions
* * *
"Change in income."  A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.
* * *
66 Pa. C.S. § 1403 (in pertinent part).

		The evidence supports a finding that Complainant was a level 3 customer in October, 2012.  His monthly income then of approximately $2,500 is over 250% of the federal poverty guidelines.  Complainant provided additional evidence in the form of his testimony regarding his fluctuating monthly income as well as Complainant’s Exhibit 1, showing he had a gross annual income of $26,300.22 in 2012.  Complainant’s gross monthly income of $2,192 on average in 2012 places Complainant at a level 2 customer range since his average monthly income is between 200% and 250% of the federal poverty guidelines.

		Given this evidence of Complainant’s change in income, I recommend ordering a second or subsequent payment agreement; however, not to the specifics requested by Complainant.

CONCLUSIONS OF LAW

		1.	The proponent of a rule or order carries the burden of proof.  66 Pa. C.S. 
§ 332(a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

2.	Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.

3.	More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).

		4.	Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  66 Pa. C.S. § 1405(d).

		5.	"Change in income" is defined as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa. C.S. § 1403.

		6.	Without a change in income, there can be no second or subsequent payment agreement following the failure to comply with the first Commission-issued payment agreement.

		7.	Complainant has sustained his burden of proving his income since the time of his Commission-ordered payment arrangement in October, 2012, decreased by at least 10%; therefore, he is entitled to a second payment arrangement.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Jonathan Bridges against PECO Energy Company at Docket No. F-2012-2336109 is granted in part in that he shall be granted a second reduced payment arrangement and denied in part in that it shall not be a total of $199 per month.

		2.	That Jonathan Bridges shall make monthly payments consisting of his current budget bill plus $192.79 or one twenty-fourth (1/24th) of the balance accrued on his account beginning with the first billing due date following the entry of a final Commission Order in this case.

		3.	That as long as Jonathan Bridges keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

		4.	That if Jonathan Bridges does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission’s regulations.

		5.	That the Secretary mark this docket closed.


Dated:	June 11, 2013					___/s/____________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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