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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Emory Blackshir					:
							:
	v.						:		C-2012-2335357
							:
PECO Energy Company		 		:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On November 20, 2012, Emory Blackshir (Complainant or Mr. Blackshir) filed a Formal Complaint against PECO Energy Company (PECO, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. C‑2012‑2335357.  In his Complaint, Mr. Blackshir stated that there were incorrect charges on his bill, he had received notice of a service termination, and he would like a payment agreement that he could afford.  As relief, Complainant stated he could afford no more than $300 per month on his arrearage, plus his current monthly bill.

		On or about December 3, 2012, PECO filed an Answer and New Matter, with a Notice to Plead, which denied that Complainant was entitled to another payment agreement from the Commission as he has defaulted on a Bureau of Consumer Services (BCS) payment agreement that was issued in 2008.  In 2010, BCS denied Complainant a second payment agreement based on the previous payment agreement, according to PECO.  PECO further averred that Complainant has had five (5) different Company-issued payment agreements, has defaulted on all of them, and has managed to avoid termination to date by obtaining medical certificates.  As of the date of the Answer, Complainant had an unpaid balance of $19,362.17 based on a poor payment history, according to PECO.  PECO requested that the Complaint be dismissed.

		In New Matter, PECO alleged the above-mentioned facts and further indicated that Complainant could not demonstrate a decrease in income so as to justify another payment agreement.  While Complainant did not file a response to New Matter, PECO did not file a Motion for Judgment on the Pleadings.

		By a Telephonic Hearing Notice dated January 31, 2013, the parties were notified that an Initial Telephonic Hearing was scheduled for Thursday, March 21, 2013, at 10:00 a.m.  A Prehearing Order was issued, dated February 1, 2013, which set forth applicable procedures regarding, inter alia, the submission of exhibits, continuances, subpoenas, and burden of proof.  The Commission policy at 52 Pa. Code §5.231(a) encouraging settlements was also emphasized.

		On March 19, 2013, PECO filed an unopposed Motion for Continuance to allow for further investigation of Complainant’s high bill allegations.  The request was granted in an Order Granting a Continuance, dated March 19, 2013.

		By a Hearing Cancellation/Reschedule Notice, the parties were notified that an Initial Telephonic Hearing was rescheduled for Thursday, May 2, 2013, at 10:00 a.m.

		On May 2, 2013, the hearing was held as scheduled.  Complainant appeared pro se, testified in his own behalf, and presented no other witnesses and no exhibits.  PECO, which was represented by Shawane L. Lee, Esquire, presented two employee witnesses (Dana McCollum, a PECO Regulatory Assessor, and Thomas Lerro, a PECO High Bill Field Foreman) and eleven (11) exhibits (PECO Energy Exhibit Nos. 1 through 11).  The parties waived the filing of briefs.  Tr. 167.

		The record was held open until the receipt of the transcript, and also to provide Complainant the opportunity to submit a late-filed exhibit purportedly showing a receipt for a payment that had not been reflected on his account by PECO.  However, subsequent to the hearing, I received a message from Complainant that he did not have the receipt as previously thought and therefore would not be submitting a late-filed exhibit.

		After the transcript was received, I closed the record for decision writing on May 31, 2013.  The record consists of 180 pages of transcript and eleven (11) Company exhibits.  This matter is ready for a decision.

FINDINGS OF FACT

		1.	Complainant is Emory Blackshir, who resides at 92 Penn Lane, Fallsington, PA, 19054, and is a residential electric customer of PECO at that address.  Tr. 8.

		2.	Respondent is PECO Energy Company, a public utility providing residential electric service to customers in the Commonwealth of Pennsylvania.  PECO Energy Exhibit (Ex.) 1.

		3.	Complainant lives in a rented home, which has six (6) rooms and two (2) baths, plus a basement used for storage.  Tr. 16.

		4.	The total number in Complainant’s household is four (4): Complainant and three (3) adult children.  Tr. 17.

		5.	The total gross monthly household income from all sources is $5,113, consisting of $4,833 in combined salaries and $280 in Veteran’s benefits.  Tr. 18, 28-29.

		6.	A total gross monthly household income of $5,113 for a family of four (4) is between 250 – 300% of the 2012 Federal Poverty Level.

		7.	At Complainant’s income level, he is not eligible for PECO’s Customer Assistance Program.  Tr. 27.

		8.	Complainant has oil heat, but uses electricity in his home for air conditioning, water heating, and lighting, and for a stove, space heater, washer, refrigerator, computer and three (3) televisions.  Tr. 24-27.

		9.	Complainant was provided a Commission-issued payment agreement on May 2, 2008, in which he was to pay $296 a month on a balance of $7,094.62, plus the budget amount.  PECO Energy Ex. 9.  Complainant failed to comply with this payment agreement.  Tr. 85-86.

		10.	Complainant also filed informal complaints with BCS in 2009 and 2010.  At the time of these informal complaints, the balance had increased to $9,703.72 and $12,020.29, respectively.  No additional payment agreements were granted by BCS.  PECO Energy Exs. 10-11.

		11.	Complainant has a poor payment history with PECO.  In the last four (4) complete calendar years, he has made only eight (8) valid payments, as five (5) additional payments by check were returned for insufficient funds.  He has made four (4) payments to date in 2013.  Tr. 73-75.

		12.	As of the date of the hearing, Complainant’s current PECO balance was $19,822.44, which includes $2,799.87 in late payment charges.  Tr. 76.

		13.	Since May 2, 2008, when Complainant was granted a Commission-issued payment agreement, to the present, his gross household income has increased.  Tr. 30-32.  There is no indication of an increase in the number of dependents, a current acute illness, catastrophic home damage, or loss of residence.  Tr. 32.

		14.	PECO had endeavored to terminate service to Complainant, but Complainant managed to avoid termination and be granted additional time through filing disputes with the Company and securing Utility Reports (15 total); making future promises to pay (3 total); and obtaining medical certifications (9 total).  The Company also granted him several payment agreements, none of which were kept.  PECO Energy Ex. 3.  Additionally, the Company granted a payment agreement to Complainant in settlement of a Formal Complaint at Docket No. C-2010-2198106, and that agreement also was not kept.  Tr. 84.

		15.	Complainant’s usage dropped as expected in August 2012 when he was on vacation.  Tr. 78.

		16.	Based on the electric appliances in the home, with air conditioning and hot water heating, Complainant had the potential to utilize the electricity at the premises for which he was being billed, and his meter readings were consistent with billed usage.  Tr. 121-129; PECO Energy Ex. 5-6.

		17.	Complainant’s meter was operating within Company and Commission standards for accuracy.  PECO Energy Ex. 7.

		18.	There were no meter mix-ups and no foreign wiring at Complainant’s premises.  Tr. 129-130.

		19.	Complainant’s PECO bills were accurate and reflected usage at the household.  PECO Energy Exs. 5-7.

DISCUSSION

		In his Complaint, Mr. Blackshir questioned his PECO balance and alleged that he needed a more affordable payment agreement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

		To satisfy his burden of proof, Mr. Blackshir must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If a complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		In support of his Complaint, Mr. Blackshir testified that he is a residential electric customer of PECO but has oil heat.  Tr. 8, 24.  He contended that he is paying for more electricity than he is using, and that the Company had provided inconsistent information to him as to whether his meter was working.  Tr. 12, 14.  He mentioned a vacation in August, 2012 when he was barely at home, and indicated that his bill did not reflect that.  Tr. 23.  He acknowledged that he owed money to PECO, but questioned the balance and said he had gotten behind in payments due to a work injury and reduction in income.  Tr. 9, 14, 32.

		Mr. Blackshir lives in a rented home, which has six (6) rooms and two (2) baths, plus a basement used for storage.  Tr. 16.  He lives with three (3) adult children, two of whom are in college and one of whom works at Old Navy.  Tr. 17.  The gross annual household income of all adults in the residence is $61,360, based on $58,000 in combined salaries, and $3,360 in annual Veteran’s benefits, for a gross monthly household income of $5,113.  Tr. 18, 29.  With this level of income, Mr. Blackshir is not eligible for PECO’s Customer Assistance Program (CAP).  Tr. 27.  Electricity is used for air conditioning, water heating, and lighting, and for a stove, space heater, washer, refrigerator, computer and three (3) televisions.  Tr. 24-27.

		Since May, 2008, when Mr. Blackshir was issued a payment agreement from the Commission’s BCS, his gross household income has increased as he has returned to work.  Tr. 18, 30-32.  There is no indication of an increase in the number of dependents, a current acute illness, catastrophic home damage, or loss of residence.  Tr. 32.

		Under cross-examination, Mr. Blackshir was questioned about the few payments that he had made on his electric bill in recent years, and about some checks that were returned for insufficient funds.  Tr. 45-63.  In addition, Mr. Blackshir acknowledged the issuance of multiple medical certifications to keep the service on at his home.  Tr. 66.  He was also questioned about a Settlement Agreement he entered into to settle a Formal Complaint at Docket No. C-2010-2198106 and admitted that he did not comply with that Agreement.  Tr. 37-38.

		In response to Complainant’s case, PECO presented the testimony of Dana McCollum, a PECO Regulatory Assessor who has been in that position for four (4) years and a Company employee for seventeen (17) years.  Tr. 69-71.  Ms. McCollum sponsored PECO Energy Exhibits 1-4 and 8-11, which provided payment, collection, and financial information, and included four (4) BCS decisions.

		Ms. McCollum described Mr. Blackshir’s payment history as poor, and indicated that, in the last four (4) complete calendar years, only eight (8) valid payments were received.  Five (5) additional payments had been made but the checks were returned for insufficient funds.  Tr. 73-75.  In 2013, Mr. Blackshir has made four (4) payments as of the date of the hearing.  Tr. 75.  While a $505 security deposit was assessed, it has not been paid.  Tr. 76.  As of the date of the hearing, Mr. Blackshir’s current PECO balance was $19,822.44, which includes $2,799.87 in late payment charges.  Tr. 76.

		Ms. McCollum devoted considerable time to explaining how Mr. Blackshir had accumulated such a large balance on his residential account while maintaining his service.  Tr. 79-91.  According to PECO Energy Ex. 2, the Company had endeavored to terminate service, but Complainant had managed to avoid termination and be granted additional time through filing disputes with the Company and securing Utility Reports (15 total); making future promises to pay (3 total); and obtaining medical certifications (9 total).  The Company also granted several payment agreements to the Complainant, none of which were kept.  PECO Energy Ex. 3.  Additionally, the Company granted a payment agreement to Complainant in settlement of a Formal Complaint at Docket No. C-2010-2198106, and that agreement also was not kept.  Tr. 84.

		From 2007 to 2010, Complainant filed four (4) informal complaints with BCS.  The first informal complaint in 2007 was dismissed as the Complainant did not provide the required proof of income (PECO Energy Ex. 8), but the second resulted in a BCS-issued payment agreement in May, 2008 (PECO Energy Ex. 9), which was not kept.  Tr. 86.  The third and fourth BCS informal complaints were dismissed by BCS without a payment agreement (PECO Energy Exs. 10-11).

		During the time when Complainant was avoiding termination through various administrative processes, his balance was increasing.  According to PECO Energy Ex. 1, Complainant’s balance was $8,325.57 at the beginning of 2009, but by the time of the settlement of Complainant’s Formal Complaint in August 2011, it had increased to almost $14,000.  The BCS four (4) informal decisions contained in PECO Energy Exs. 8-11 also showed increases in the balance in each successive BCS decision.  For example, in May, 2008, when Complainant received a Commission-issued payment agreement, his total PECO balance was $7,094.62, but by May 22, 2009, when BCS was gathering information on another informal complaint filed by Mr. Blackshir, the balance had increased to $9,703.72.  It then increased to $12,020.29 by August, 2010.  PECO Energy Exs. 9-11.

		In response to Mr. Blackshir’s contention that his August, 2012 bill did not decrease, despite his absence for most of that month, Ms. McCollum testified that the usage did drop considerably from the previous summer month.  According to Ms. McCollum, this reduction is consistent with Complainant’s testimony that he was on vacation at that time.  Tr. 78.

		Ms. McCollum also testified about Complainant’s financial history, as reported to PECO.  PECO Energy Ex. 4.  According to PECO’s records, Mr. Blackshir had indicated a total monthly household income on October 3, 2012, the most recent date reported, as being $4,416.67, with three (3) household members, which is a Level 3 income.  This is a 121% increase from the total monthly household income of $2,700, reported one year earlier.

		In addition to Ms. McCollum, PECO presented the testimony of Thomas Lerro, a PECO High Bill Field Foreman, to present the results of PECO’s high bill investigations performed at Mr. Blackshir’s premises.  PECO performed two such investigations: one on May 13, 2009 (PECO Energy Ex. 5) and another on March 25, 2013 (PECO Energy Ex. 6), with a separate meter test performed on April 8, 2013 (PECO Energy Ex. 7).  The results were that, based on the electric appliances present in the home, with air conditioning and hot water heating, Mr. Blackshir had the potential to utilize the electricity at the premises for which he was being billed.  In addition, the meter readings taken at that time were consistent with billed usage.  Tr. 121-129.  There were no meter mix-ups and no foreign wiring at the property.  Tr. 129-130.

		The meter test, performed on April 8, 2013, showed that Complainant’s meter was operating within Company and Commission guidelines.  At a full load, the meter accuracy tested at 99.87% and at light load, the meter accuracy was 100.17%.[footnoteRef:1]  PECO Energy Ex. 7.  No operational problems with the meter were noted.  Tr. 134-135.  The meter that was tested has been in place on the premises since August 17, 2002.  Tr. 145. [1: 		The transcript at Tr. 131 contains a typographical error in that the meter accuracy at light load was stated to be 141.7%.  A review of PECO Energy Exhibit 7 shows that the test result at light load was actually 100.17%. ] 


		Based on the evidence of record, as discussed below, I conclude that Complainant has failed to establish a prima facie case of excessive billing or entitlement to another Commission-issued payment agreement.  Therefore, his Formal Complaint will be denied.

Ruling on high bill issue

		In Bennett v. Peoples Natural Gas Company (Bennett), Docket No. C-2009-2122979, Order entered October 13, 2010, the Commission enunciated the criteria for establishing a prima facie case in a “high bill” complaint.  See also, Thomas v. PECO Energy Company (Thomas), Docket No. C-2010-2187197, Order entered November 15, 2011.  A prima facie case can be established by showing that the disputed bill is abnormally high when compared to prior usage patterns and that the pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  The Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

		In the instant case, Mr. Blackshir failed to present any concrete evidence that his bills were unreasonably high, other than stating that his bill did not go down in August, 2012 when he was on vacation.  His position simply was that he questioned all his bills.  There was no evidence presented that the number of occupants or potential for energy utilization had decreased from past periods or any other evidence tending to show a billing error.  Testimony about one month (August, 2012) in the face of an arrearage of almost $20,000 which has accumulated over many years is without question insufficient to establish a prima facie case in accordance with Bennett or Thomas, supra.

		Even if Complainant had established a prima facie case, which he did not, his case has been more than rebutted by PECO.  PECO presented the testimony of Regulatory Assessor Dana McCollum, who verified that Mr. Blackshir’s usage in August, 2012 was reduced considerably from the prior month.  The months of July and August typically would have been high usage summer months with air conditioning.  In addition, PECO presented the testimony of its High Bill Field Foreman Thomas Lerro, who verified that, based on two home inspections, one of which was performed in 2009 and the other of which was performed in 2013, Complainant had the potential to utilize the energy for which he was being billed.  Mr. Lerro also testified that there had been very little change in the number and type of appliances in use between 2009 and 2013.  He verified that the meter tested within the standards for accuracy and there was no foreign load or meter mix-up.

		Thus, I conclude that the billings to Mr. Blackshir were accurate and reflected the actual usage of the household.

Ruling on payment agreement issue

		Complainant also has failed to establish his entitlement to another payment agreement on his balance.  In accordance with 66 Pa. C.S. §1405(d), absent a change in income, the Commission is limited to establishing one (1) payment agreement for a customer if that customer has defaulted on a previous payment agreement.  A change in income is defined in 66 Pa. C.S. §1403 as a decrease in household income of 20% or more, if, as is the case with Complainant, the household income level exceeds 200% of the Federal Poverty Level.  With four (4) residents and a gross monthly household income of $5,113, Complainant’s household income is between 250 – 300% of the Federal Poverty Level for 2012, which is when his Complaint was filed.

		The Commission established a payment agreement for Complainant in May, 2008, when BCS issued an informal decision allowing for payment of $296 per month on the arrearage plus the budget bill ($234 at the time), on a balance of $7,094.62.  This payment agreement was not kept.  Since that time, however, the Complainant’s household income has increased by the Complainant’s own admission, not decreased, and therefore, Complainant cannot meet the “change in income” criterion required for issuance of another Commission payment agreement.

		Pursuant to 66 Pa. C.S. §1405(e), the Commission is authorized to reinstate the payment agreement and extend the remaining term for an initial period of six months, and for an additional period of six months, if the default results from a “significant change in circumstances,” as defined in 66 Pa. C.S. §1403.  A “significant change in circumstances,” applicable to customers with household income less than 300% of the Federal Poverty Level, is defined as follows in 66 Pa. C.S. §1403:

(1)  The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2)  Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3)  Loss of the customer’s residence.

(4)  Increase in the customer’s number of dependents in the household.

There is no evidence of record indicating that Complainant has met any of these criteria; instead, Complainant’s circumstances have improved since the BCS decision.

		A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for utility service provided to them.  Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982).  Mr. Blackshir did not provide any reason why he should not be required to pay for the service he used.  His Complaint will be denied.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1405, 1501.

		2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
		
		3.	To satisfy his burden of proof, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).

		4.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		5.	Complainant has failed to establish that the utility violated the Public Utility Code or a regulation or Order of the Commission in requiring payment from Complainant for the services that it rendered.  66 Pa. C.S. §701.

		6.	A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for utility service provided to them.  Kea v. Peoples Natural Gas Co., 60 PA PUC 215 (1985); Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982).

		7.	A prima facie case of overbilling can be established by showing that the disputed bill is abnormally high when compared to prior usage patterns and that the pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  The Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  Bennett v. Peoples Natural Gas Company, Docket No. C-2009-2122979, Order entered October 13, 2010.

		8.	Complainant failed to establish a prima facie case of overbilling.  Bennett v. Peoples Natural Gas Company, Docket No. C-2009-2122979, Order entered October 13, 2010.

		9.	Commission regulations provide a 2.0% tolerance (98.0% to 102.0%) for meter accuracy.  52 Pa. Code §57.20(c).

		10.	Complainant failed to establish his entitlement to another payment agreement on his balance.  66 Pa. C.S. §§1405(d) and (e).
		
ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint of Emory Blackshir against PECO Energy Company at Docket No. C-2012-2335357 is denied.

		2.	That the case at Docket No. C-2012-2335357 is marked closed.


Date:	June 26, 2013					__________/s/____________________
							Kandace F. Melillo
							Administrative Law Judge
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