BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James Wise						:
							:
v.						:		F-2013-2343824
							:
PPL Electric Utilities Corporation			:
		


INITIAL DECISION


Before 
Mary D. Long
Administrative Law Judge


		This decision grants in part a formal complaint and finds that the complainant is not responsible for a portion of an account balance which was incurred while he was incarcerated and not living in the premises he shared with his girlfriend.  However, the complainant did not establish that he did not reside on the premises for the remainder of the time period and is responsible for those charges. 

HISTORY OF PROCEEDINGS

		James Wise (Complainant) filed a formal complaint against PPL Electric Utilities Corporation (PPL) on January 16, 2013, alleging that PPL was improperly holding him responsible for an account balance accrued by his former girlfriend.  PPL filed an answer on February 7, 2013, denying that it had improperly charged the Complainant for his girlfriend’s account balance.

		A hearing was held by telephone, as scheduled, on April 11, 2013.  The Complainant appeared pro se and testified on his own behalf.  PPL appeared and was represented by Kimberly G. Krupka, Esquire.  She presented the testimony of one witness, Ms. Mae Dorris, and proffered five exhibits which were admitted into evidence.  The hearing generated a transcript of 68 pages.  By order dated May 6, 2013, the record was closed.

		After full consideration of the record, I make the following:

FINDINGS OF FACT

1. The Complainant currently resides at 609 Spruce Street, Lykens, Pennsylvania.  He moved there in November 2012.  (N.T. 11)

2. The Complainant receives residential electricity service from PPL Electric Utilities Corporation at that address.  (N.T. 11)

3. On May 17, 2007, the Complainant’s former girlfriend, Tammy Whyno, established an account with PPL at 30 East Grand Avenue, Tower City, Pennsylvania (Tower City residence).  (N.T. 47; PPL Ex. 5)

4. The Complainant admits to living at that address except for the period of time when he was incarcerated.  He opened a joint checking account with Tammy Whyno and deposited money in it for her to pay the bills while he was incarcerated.  (N.T. 31)

5. The Complainant was incarcerated and not living at the Tower City address from November 2007 until November 2008.  (N.T. 31-32)

6. Tammy Whyno left the Tower City address sometime in early 2009.  (N.T. 13-14)

7. On October 7, 2010, the Complainant called PPL to have the account transferred into his name.  (N.T. 37; PPL Ex. 3-B)

8. PPL transferred the account balance in the amount of $7,159.01 into the Complainant’s name.  (N.T. 37; PPL Ex. 1-A)

9. The Complainant disputes that he agreed to accept responsibility for this balance.  When he received his first bill in December 2010, he noticed that the balance had been transferred and he contacted PPL and denied that he agreed to accept responsibility for the past-due balance.  (N.T. 14, 42; PPL Ex. 3-A)

10. No payments were made on the account at the Tower City address.  The last activity on the account occurred on April 19, 2011, when PPL referred the past due balance of $9,406.69 to collections.  (N.T. 38-39; 42)

11. The Complainant moved out of the Tower City address in January or February 2011, but did not contact PPL with his forwarding address.  (N.T. 17-18, 46)

12. On November 14, 2012, the Complainant opened an account with PPL for his current residence in Lykens, Pennsylvania (Lykens residence).  The balance due on the Tower City residence account was transferred to his new account.  (N.T. 46; PPL Ex. 1-B)

13. Other than $145 paid for half of a security deposit, no payments have been made on the Complainant’s account since he opened it.  (N.T. 48)

14. The Complainant is currently unemployed.  He receives emergency unemployment benefits in the amount of $900 per month.  (N.T. 19, 21)

15. He has sole custody of his two sons who are 10 and 11 years old.  (N.T. 22)

16. PPL has provided the Complainant with an application for its OnTrack customer assistance program, other energy assistance programs and a fraud packet.  PPL has also attempted to negotiate payment arrangements with the Complainant.  (N.T. 50-52)

DISCUSSION

Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:1]  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:2] [1:  	66 Pa. C.S. § 701.
]  [2:  	66 Pa. C.S. § 332(a).
] 


In this matter, the Complainant is the party seeking affirmative relief from the Commission; therefore, he has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that PPL has violated the Public Utility Code or Commission regulations.[footnoteRef:3]  After reviewing the evidence, I conclude that PPL improperly transferred the portion of the outstanding balance from the Tower City residence that was more than four years old and which accrued while the Complainant was incarcerated, but otherwise did not violate the Public Utility Code or Commission regulations.  The Complainant will be granted a payment arrangement. [3:  	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).
] 


The Complainant contends that he should not be responsible for the account balance that was accrued while the electricity service was in Tammy Whyno’s name, particularly during the period of time that he was incarcerated. 
 
		Specifically at issue in this case is the amount of the outstanding balance from the Tower City residence that was transferred to the Complainant when he opened his PPL account for the Lykens residence on November 14, 2012.  The Commission’s regulations provide that a public utility may transfer certain balances from a previous account, even if the account was in the name of another person:
[bookmark: 56.35.]A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.[footnoteRef:4]  [4:   	52 Pa. Code § 56.35(b)(1).
] 



Therefore, although the PPL account for the Tower City residence was in the name of Ms. Whyno, the Complainant admits to living on the premises with Ms. Whyno and their sons.  Having received the benefit of utility service, he is responsible for the charges which were accrued while he lived there, whether he agreed to accept responsibility for them or not.  To the extent that he provided money to Ms. Whyno to pay the utility bill and she failed to do so, that is a private matter between the Complainant and Ms. Whyno. 

The record also establishes that from November 2007 through November 2008, the Complainant was not residing at the Tower City residence, but was incarcerated.  Therefore, at the time he contacted PPL in October 2010 to transfer the account into his name, he was not responsible for the amount of the balance that had accrued during the time that he was incarcerated.[footnoteRef:5] [5:   	PPL’s account records which were introduced into evidence, do not indicate the balance carried forward for that period of time.  N.T. 57; PPL Ex. 5.
] 


However, Section 56.35(b)(1) also provides that a public utility may not require payment of an outstanding balance that is more than four years old.  Therefore, when the Complainant opened his account for the Lykens residence on November 14, 2012, PPL could not transfer any outstanding balance, which he was otherwise responsible for, which accrued before November 14, 2008.  The Complainant was released from prison sometime around Thanksgiving 2008.  Therefore, only the outstanding balance from November 27, 2008[footnoteRef:6] could be transferred to the Complainant’s new account.  PPL must pursue the remaining outstanding balance as a creditor as otherwise permitted by law.[footnoteRef:7] [6:   	Thanksgiving occurred on November 27, 2008.]  [7:   	52 Pa. Code § 56.35(c).
] 


It is axiomatic that a utility customer must pay for the utility service that he consumes.[footnoteRef:8]  Chapter 14 of the Public Utility Code provides that in certain circumstances a customer may be permitted to amortize the amount due on a utility account: [8:  	E.g., Scaccia v. West Penn Power Co., 55 PUC 637 (1982) (holding that a public utility is entitled to payment for services provided to customers).
] 


The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the time limits established by this chapter.[footnoteRef:9] [9:  	66 Pa. C.S. § 1405.
] 


The award of a payment arrangement is not mandatory.[footnoteRef:10]   [10:   	Buchanan v. Pike County Light and Power Company, PUC Docket No. F-2009-2137873 (Final Order entered December 12, 2011); Creekmur v. PECO Energy Co., PUC Docket No. C-2008-2079322 (Final Order entered February 4, 2010); Crawford v. National Fuel Gas Distribution Corp., PUC Docket No. C-20066348 (Final Order entered December 6, 2007).
] 


		Although the Complainant does not have an outstanding payment history, it is nevertheless appropriate to grant him a payment agreement.  However, the Complainant is cautioned that the Commission is only authorized to direct a utility to provide one payment arrangement.  In the event he fails to comply with the terms of the agreement, the Commission will not order a second agreement absent a significant change in circumstances.[footnoteRef:11]   [11:  	66 Pa. C.S. § 1405(d).
] 


		The Complainant testified that his only income is in the form of unemployment payments.  He receives $900 per month.  He resides with his two minor children.  No other adults live in his household.  Accordingly, the Commission is permitted to grant the longest repayment term of five years to the Complainant.[footnoteRef:12] [12:   	66 Pa. C.S. § 1405(b)(1).] 


CONCLUSIONS OF LAW

	1.	The Commission has jurisdiction over the parties and subject matter of this dispute.  66 Pa. C.S. § 701.

	2.	A public utility may require the payment of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued.  52 Pa. Code § 56.35(b)(1).

[bookmark: _GoBack]	3.	A public utility may not require an applicant to pay an outstanding balance that accrued more than four years from the date of the service request.  52 Pa. Code § 56.35(b)(1).

	4.	It is appropriate to award a payment agreement for the Complainant’s outstanding balance.  66 Pa. C.S. § 1405.


ORDER


THEREFORE,

IT IS ORDERED:

1. That the complaint of James Wise at PUC Docket No. F-2013-2343824 is sustained as to outstanding balances accrued for residential electricity service prior to November 27, 2008.

2. That within 30 days of entry of a final order by the Commission, PPL Electric Utilities Corporation shall recalculate the outstanding balance of James Wise, removing any outstanding charges which were accrued before November 27, 2008, and provide him with a billing statement which reflects his new outstanding balance.

3. That the complaint has been sustained to the extent that James Wise shall make monthly payments consisting of his current bill plus 1/60th of the past due balance accrued on his account, beginning with the first billing date following entry of a final Commission Order in this case.

4. That as long as James Wise keeps the payment schedule stated in this order, PPL Electric Utilities Corporation shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

5. That, if James Wise does not keep the payment schedule stated in this order, PPL Electric Utilities Corporation is authorized to suspend or terminate his utility service in accordance with the Commission’s statutes and regulations.

6.	That the complaint of James Wise is dismissed in all other respects.
	


Date:  June 28, 2013							/s/			
							Mary D. Long
							Administrative Law Judge
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