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HISTORY OF THE PROCEEDING


		On July 22, 2011, Core Communications, Inc. (Core or Complainant or Petitioner) filed a formal Complaint against Verizon Pennsylvania Inc. and Verizon North, Inc. (collectively Verizon or Respondent) as well as a Petition for Interim Emergency Order at Docket No. P-2011-2253650.  The Complaint alleges that Verizon had suddenly ceased payment for intercarrier compensation invoices that were issued by Core in accordance with the interconnection agreements (ICAs) entered among the parties and long-standing practice.  Core alleges that the cessation of payment severely jeopardizes Core’s ability to maintain its network operations, serve its customers, and pay ordinary expenses associated with its business operations, including the paychecks of its Pennsylvania-based employees.  The Petition sought an order directing Verizon to resume immediate payment pending the resolution of the underlying substantive dispute between the parties.

		The Commission’s Secretary served the Petition as well as the Complaints on Monday, July 25, 2011, along with a letter indicating that Verizon had five days in which to file a response.  The Commission’s regulations provide for a hearing to be held within ten days of the filing of the Petition, and an order to be issued within fifteen days of the filing of the Petition, and the hearing was originally set for Wednesday, July 27, 2011.  Following a conference call with counsel for both parties on Tuesday, July 26, 2011, the hearing was rescheduled for Friday, July 29, 2011.  During the conference call, Verizon indicated that it did intend to file an answer and would do so in accordance with the Secretary’s letter, making its due date Monday, 
August 1, 2011, as there were no hours at the Commission for the acceptance of service on Saturday, July 30, 2011, which was the actual due date.  Counsel for Core did not object to this plan, although he did point out that the rules permitted but do not require that Verizon file an answer to the Petition.[footnoteRef:1] [1:  The rules do require an answer to the Complaint, however, or the respondent risks a ruling that such failure would result in all relevant facts stated in the Complaint being deemed to be admitted.  The regulations do not abrogate the 20-day answer period for complaints as the emergency relief provisions anticipate that the underlying proceeding is already well under way.  52 Pa. Code § 5.61(c).] 


		The motion filed by William Lehman, Esq., for admission pro hac vice for Joseph Ruggiero, Esq., was granted as unopposed at the hearing.

		The hearing was held as scheduled.  Core presented two witnesses who sponsored six exhibits.  Verizon did not present a witness but did present three cross exhibits.

		On Monday, August 1, 2011, Verizon filed its Answer to the Petition.

		On August 3, 2011, I issued my Order Denying the Petition of Core Communications, Inc., for Emergency Relief and Certifying the Denial to the Commission as a Material Question.

		On September 23, 2011, the Commission reversed the August 3, 2011, Order and issued an Emergency Order requiring Verizon to continue to pay Core's invoices during the litigation, subject to refund, directing Core to provide the requested information, and sending the Complaint to mediation.

		On October 11, 2011, Verizon filed a Motion for Admission Pro Hac Vice for Deborah L. Kuhn.  As the matter was assigned to mediation, this motion was not ruled upon at that time.
	
		Mediation terminated on March 22, 2012.  A prehearing conference was set for April 24, 2012, and on April 3, 2012, I issued a Prehearing Order.

		On April 9, 2012, Verizon filed its Motion for Order Imposing Bilateral Payment Obligations.
		
		On April 16, 2012, Core filed its Amended Complaint.  On April 23, 2012, a cancel/reschedule notice rescheduled the prehearing conference for May 9, 2012.  On April 30, 2012, Core filed its Answer to Verizon's Motion for Order Imposing Bilateral Payment Obligations.

		On May 7, 2012, Verizon and Core filed their Amended Prehearing Memos.

		The prehearing conference was held as scheduled on May 9, 2012, and the parties agreed to a litigation schedule.

		On May 12, 2012, the parties jointly submitted a Motion for Protective Order, in which the parties allege that both parties anticipate that they may be required to file or furnish information which is non-public and proprietary.  By Order issued May 29, 2012, the Motion was granted and a protective order issued.

		On May 14, 2012, I issued a Scheduling Order which also granted the Motion for Admission Pro Hac Vice of Verizon for Deborah L. Kuhn.  The schedule provided:
		Direct Testimony		August 23, 2012		
		Rebuttal Testimony		October 4, 2012	
		Surrebuttal Testimony		October 25, 2012
		Evidentiary hearing		December 4 & 5, 2012	
		Initial briefs			January 9, 2013
		Response briefs		January 24, 2013	

		Verizon filed its Answer, New Matter and Counterclaims Seeking Affirmative Relief to Core's Amended Complaint on May 16, 2012.

		Core filed its Reply to New Matter and Answer and New Matter to Amended Counterclaims on June 5, 2012.  Verizon filed its Reply to New Matter on June 25, 2012.
	
		Both parties filed Preliminary Objections and responses to the other's Preliminary Objections, which were denied in an Order dated July 2, 2012, along with the denial of Verizon's Motion for Order Imposing Bilateral Payment Obligations.

		Direct testimony was served on August 23, 2012, and rebuttal on October 4, 2012.  Surrebuttal was served on October 24, 2012, and on November 12, 2012, Core filed a Motion to Strike Portions of Verizon's Surrebuttal.  On November 26, 2012, Verizon filed its Answer.

		The evidentiary hearing was held on December 4 and 5, 2012, generating a transcript of 381 pages.

		Main briefs were filed on January 23, 2013.

		On February 6, 2013, Core filed a Consolidated Expedited Motion to Compel Supplemental Discovery Responses, Petition to Reopen the Record, and Motion for Sanctions.  Verizon filed it opposition on February 8, 2013, and a hearing was set for March 4, 2013, to address the matter.

		On March 1, 2013, the hearing was canceled on request of the parties, who had reached an agreement regarding the proper handling of the exhibit.  On March 4, 2013, the parties filed a Joint Motion for Admission of Late Filed Exhibits, which is granted in this Initial Decision.  The due date for the reply briefs was changed to March 18, 2013 to permit the parties to address the exhibit in question.

		The Reply Briefs were filed on March 18, 2013.  Verizon filed a Surreply Brief on March 25, 2013, and the record closed upon its receipt.

		On April 24, 2013, Verizon submitted the Memorandum Opinion and Order entered in the case captioned CoreTel Virginia, LLC v. Verizon Virginia LLC et al., Civ. Action No. 1:12-cv-741 (Document Nos. 203 and 204) as supplemental authority for this case.  Core responded with a letter.  These are filed and are available in the Commission's electronic document handling system at this docket.

		The matter is now ready for disposition.

FINDINGS OF FACT

		1.	Complainant is Core Communications, Inc. (Core), a District of Columbia Corporation with its principal place of business located at 209 West Street, Suite 302, Annapolis, Maryland, 21401.  Amended Complaint ¶ 1.

		2.	Core is a competitive local exchange carrier (CLEC), certificated in Pennsylvania since 2000, providing telecommunications services to customers in Maryland and in every service territory in Pennsylvania.  Amended Complaint ¶1.

		3.	Core maintains its network operations center in Dallas, Pennsylvania, and points of presence (POPs) in Altoona, Erie, Harrisburg, Philadelphia, Pittsburgh and Wilkes-Barre.  Amended Complaint ¶1.

		4.	Core is focused primarily on providing its enhanced service provider customers with wholesale connectivity to the Public-Switched Telecommunications Network (PSTN).  Amended Complaint ¶2.

		5.	Core's customers include local, regional and national Internet service providers (ISPs) and voice-over-Internet protocol (VoIP) providers.  Amended Complaint ¶2.

		6.	Respondents and counter-claimants are Verizon Pennsylvania, Inc., and Verizon North, LLC. (combined, Verizon), incumbent local exchange carriers (ILECs) operating in Pennsylvania.  VZ Answer to Amended Complaint ¶¶4, 5 and 7.

		7.	Core and Verizon are parties to two Pennsylvania interconnection agreements (ICAs): Verizon PA and Core interconnect pursuant to an ICA dated March 31, 2000, and Verizon North and Core interconnect pursuant to an ICA dated August 24, 2005.  Amended Complaint ¶10; Answer to Amended Complaint ¶10, fn 3; Joint Petition of Verizon Pennsylvania Inc. and Core Communications, Inc. for Approval of an Interconnection agreement under Section 252 of the Telecommunications Act, Docket No. A-310922F0002 (Opinion and Order entered February 9, 2001); Joint Petition of Verizon North Inc. and Core Communications, Inc., for approval of the Adoption of an Interconnection Agreement Under Section 252(i) of the Telecommunications Act of 1996, Docket No. A-310922F7001 (Opinion and Order entered Nov. 1, 2005).

		8.	Core has ordered high capacity circuits referred to as "trunks" to carry traffic from Core customers to Verizon and third party local service providers but has not paid Verizon's invoices for them, not at the invoiced price nor at the lower Total Element Long Run Incremental Cost (TELRIC) rates.  VZ Stmt. 1.0 at 6.

		9.	Carriers have no choice but to use a LEC's services when they handle calls originating from that LEC's end-user customers and when they deliver calls for termination to that LEC's end-user customers.  VZ Stmt. 1.0 at 10.

		10.	Switched access charges are billed for the origination and termination of interexchange calls.  VZ Stmt. 1.0 at 11.

		11.	Access stimulation occurs when a LEC files a tariff that contains access charges in excess of the LEC's actual cost of terminating a large volume of calls.  The LEC then seeks to inflate or stimulate the volume of terminating calls by partnering with, or marketing services to businesses that generate significant volumes of in-bound calls, such as conference calling, chat lines (calling service companies or CSCs), and ISPs.  VZ Stmt. 1.0 at 11.

		12.	More than half of Core's revenues come from Verizon.  VZ Stmt. 1.0 at 25.

		13.	Verizon provides Core with three general types of facilities and services in Pennsylvania pursuant to the ICAs:
	a.	Verizon leases to Core certain high capacity circuits that Core uses to transport traffic between Core's network and the networks of Verizon and of third parties;

	b.	Verizon terminates traffic originated by Core; and,

	c.	Verizon provides directory listing services.
VZ Stmt. 1.0 at 30.

		14.	Verizon bills Core monthly for the services listed in the above Finding of Fact, and through August 6, 2012, the unpaid bills amount to $4.55 million.  VZ Stmt. 1.0 at 31.

		15.	The leased high capacity circuits are used to carry traffic coming from or destined to Core’s network.  According to the Interconnection Agreements, Core may self-provision or lease such facilities from another provider.  Core has opted to purchase these facilities from Verizon.  On these circuits ride different types of trunks that carry different types of traffic and are used for different purposes.  VZ Stmt. 1.0 at 30-31.

		16.	The trunks that Core has ordered from Verizon may be described as fitting into two categories: (1) one-way Local Interconnection trunks that carry local and non-Feature Group D intraLATA toll calls originated on Core’s network, and (2) two-way Access Toll Connecting (ATC) trunks that carry traffic exchanged between Core and interexchange carriers (IXCs).  VZ Stmt. 1.0 at 31-32.

		17.	Verizon also provisions one-way Local Interconnection trunks for the carriage of local and non-Feature Group D IntraLATA toll traffic from Verizon’s switches to Core, but it does not bill Core for those facilities.  VZ Stmt. 1.0 at 32.

		18.	Local Interconnection trunks are established for the exchange of locally dialed calls, and non-Feature Group D IntraLATA toll calls originated by customers on the network of one party and terminated on the network of the other party.  VZ Stmt. 1.0 at 32.

		19.	Local Interconnection trunks can be established between two parties’ end offices or between the end office of one party and the tandem switch of another party.  VZ Stmt. 1.0 at 32.

		20.	End office Local Interconnection trunks provide access only to end users served by each end office.  VZ Stmt. 1.0 at 32.

		21.	Local Interconnection trunks established between an end office and a tandem switch expand the universe of calls that can be routed over the Local Interconnection Trunk Group (LITG) to include calls from other local service providers that also have local interconnection trunks to that tandem.  VZ Stmt. 1.0 at 32.

		22.	ATC trunks are necessary for the proper routing of traffic, and without them, calls would be dropped.  Core's telephone numbers are shown in the Local Exchange Routing Guide (LERG) as subtending Verizon's tandems.  When another carrier has a call that is destined for one of Core's telephone numbers, the LERG tells that carrier to route the call to Verizon's tandem.  If the call is carried by an interexchange carrier, that carrier will deliver it to Verizon's relevant access tandem.  But if Core has not established ATC trunks, the call will have nowhere to go, and would fail at the tandem.  The ICAs require ATC trunks because they are necessary from an operational perspective to ensure call completion.  VZ Stmt. 1.0 at 36.

		23.	ATC trunks ordered from Verizon are switched access services provided subject to Verizon's access tariffs.  VZ Stmt. 1.0 at 36.

		24.	Core uses ATC trunks to exchange long distance traffic with IXCs because Core subtends Verizon’s access tandems instead of directly connecting with these IXCs.  The ATCs are used for transiting interexchange traffic, which is a switched access service provided under Verizon’s access tariffs.  VZ Stmt. 1.0 at 42.

		25.	Verizon has billed Core for facilities charges since approximately 2002.  Other than a single payment of $30.66, Core has never paid Verizon for the use of any facilities.  VZ Stmt. 1.0 at 37.

		26.	Verizon charged Core rates as set forth in Verizon’s access tariffs for the use of the trunks and associated facilities.  VZ Stmt. 1.0 at 38.

		27.	Verizon’s bills to Core are in compliance with the industry standards as established by the Ordering and Billing Forum, which is sponsored by the Alliance for Telecommunications Industry Solutions.  Verizon’s bills to Core are provided in exactly the same format that Verizon uses to bill all other CLECs.  VZ Stmt. 1.0 at 43.

		28.	Intercarrier Compensation refers to payments carriers make to each other for the origination and termination of traffic on each others’ networks.  VZ Stmt. 1.0 at 61.

		29.	The rates for terminating local traffic, known as reciprocal compensation, are set forth in ICAs.  Interexchange traffic is subject to tariffed switched access charges.  Verizon bills Core reciprocal compensation for the termination of local traffic based on the respective ICAs.  Verizon bills Core access charges for termination of interexchange traffic based on the relevant Verizon access tariff.  VZ Stmt. 1.0 at 62.

		30.	Core sends a “substantial volume” of outbound traffic to Verizon, for which Verizon bills Core the industry standard reciprocal compensation and switched access terminating rates.  Core has not made payment with respect to its outbound traffic to Verizon.  VZ Stmt. 1.0 at 7.

		31.	Verizon’s combined unpaid invoices to Core for reciprocal compensation and switched access services provided by Verizon in terminating Core’s outbound traffic total approximately $93,000.  VZ Stmt. 1.0 at 63.

		32.	Core orders and maintains directory listings for its end user customers.  Verizon bills Core for directory listing services such as unlisted numbers and additional listings for its customers.  The rates for these services are set forth in the Verizon Pennsylvania Price List.  VZ Stmt. 1.0 at 65.

		33.	Core owes Verizon $32,685.91 for directory listing services.  VZ Stmt. 1.0 at 65.

		34.	Core has never paid Verizon for the directory listing services provided by Verizon.  VZ Stmt. 1.0 at 7, 65.

		35.	From January 2008 through June 2012, Verizon paid Core $7,786,114l.95 for local traffic termination services (i.e., reciprocal compensation and the FCC's $0.0007 per minute of use rate for ISP-bound traffic) in Pennsylvania.  VZ Stmt. 1.0 at 21 and Ex. 9.

		36.	In its capacity as transit provider, Verizon delivers to Core not only Verizon-originated traffic, but also traffic originated from other carriers and destined to Core's ISP and calling service company (CSC) customers.  Verizon delivers local and non-Feature Group D toll traffic from other local exchange carriers and intra-MTA (message transfer agent) traffic from wireless carriers over the LITGs from Verizon to Core (the trunks that Verizon does not charge Core for using).  VZ Stmt. 1.0 at 51-52.  All such local transit traffic is delivered over the LITGs.  VZ Stmt. 1.0 at 32, 33, 51.

		37.	While the ATC trunks were in place, Verizon delivered interexchange traffic from IXCs destined to Core over ATC trunks.  VZ Stmt. 1.0 at 42, 45-46, 51-52.

		38.	Core bills Verizon for 100% of the minutes terminated to Core over the LITGs.  Tr. 322; VZ Stmt. 2.0 at 29 and Exs. 9-R and 10-R; Core Stmt. 3.0 at 56, 68; Core Stmt. 4.0 at 9.

		39.	Core has billed Verizon for all minutes of locally dialed and non-Feature Group D toll traffic transited to Core from other local exchange carriers via Verizon's tandem switches, and all intra-MTA traffic from wireless carriers that transits Verizon's tandems.  VZ Stmt. 3.0 at 55.

		40.	Core has used the Electronic Message Interface (EMI) records provided by Verizon to bill AT&T, XO, Choice One and others for locally dialed traffic they transited to Core through Verizon's tandems.  VZ Stmt. 1.0 at 48-49 and Ex. 15 at 68-72, 78; VZ Stmt. 2.0 at 17-18; VZ Stmt. 3.0 at 48-49 and Exs. 11-SR and 12-SR; Tr. 250, 299-300, 304.  Core also recently began billing some of the independent ILECs for transited traffic based on EMI provided by Verizon.  Tr. 311.  As a result, Core has double billed Verizon and other carriers for terminating the same minutes of use.

		41.	Core's process of matching Verizon-supplied EMI records to Core's terminating call records to avoid billing Verizon for third party traffic did not serve to eliminate improper billing of Verizon.  Core used the matching process for calls for which it billed switched access, not for local-dialed calls for which it billed reciprocal compensation.  Tr. 335; VZ Cross Ex. 8; Core Stmt. 1.0 at 15; VZ Stmt. 2.0 at 27-29; VZ Stmt. 3.0 at 56-57.

		42.	Core improperly billed Verizon reciprocal compensation for all locally dialed calls originated by other carriers and merely transited by Verizon, because Core did not exclude such traffic from its billings to Verizon.

		43.	Core did not match calls carried over the multi-frequency signaling (MF) trunks because it did not generate the ICA-required per-call Automatic Message Accounting (AMA) records for such traffic and thus would have nothing to match to Verizon's EMI records.  VZ Stmt. 2.0 at 27, 32 and Ex. 12-R.  Therefore all traffic originated by all carriers transmitted over the MF trunks was billed to Verizon.

		44.	Core's matching process for calls terminated over the SS7 trunks is flawed because the criteria used by Core made it impossible to find matches for wireless calls and calls from multi-line accounts, resulting in Verizon being billed for all minutes originated by wireless carriers or from other carriers' multi-line accounts.  VZ Stmt. 2.0 at 28; VZ Stmt. 3.0 at 58-60.  

		45.	Verizon's review of 18 months of call detail records provided by Core for calls terminated over the SS7 trunks indicate that 35% of the calls that Core billed Verizon for had originated at telephone numbers for which Verizon was not the local service provider at the time of the call.  VZ Stmt. 3.0 at 67-69.

		46.	Core's process of estimating the billable minutes to Verizon for all calls regardless of trunks or carriers failed to exclude third party traffic, including interexchange minutes that should have been billed to IXCs, and resulted in overstating the minutes billable to Verizon.  VZ Stmt. 1.0 at 68; VZ Stmt. 2.0 at 30-34.

		47.	"Virtual NXX" or "VNXX" service is an arrangement whereby a customer can obtain a telephone number from a NXX code that is associated with a rate center or local calling area in which they are not physically located.

		48.	Verizon pays Core at the $0.0007 per minute of use (MOU) rate for all reciprocal compensation minutes above the 3:1 ratio of terminating to originating Core traffic.  VZ Stmt. 1.0 at 22.

		49.	Core has not amended its ICA with Verizon PA to provide for the mutual exchange of all reciprocal compensation traffic at the $0.0007 per MOU rate, the "mirroring" arrangement referred to in the ISP Remand Order.[footnoteRef:2]  VZ Stmt. 1.0 at 22, 89. [2:  In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic.  16 F.C.C.R. 9159 (2001)(ISP Remand Order).] 


		50.	For Verizon North, Core has a "Rate Plan B" amendment providing for the mutual exchange of local traffic at $0.0007 per MOU, so the 3:1 ratio is not relevant.  VZ Stmt. 1.0 at 80; VZ North ICA at Amendment No. 2.

		51.	For every one minute of reciprocal compensation traffic Core delivers to Verizon PA, Core is entitled to bill the higher reciprocal compensation rate of $0.002814 per MOU for three of the minutes that Verizon delivered to Core that otherwise would be paid at $0.0007 per MOU.  VZ Stmt. 1.0 at 22.

		52.	Verizon's review of Core's sampling of records presented as Core-originated Verizon-terminated local calls resulted in Verizon being unable to associate more than a small fraction of those calls to Core as the originating local service provider.  Rather, many were interexchange or interstate.  VZ Stmt. 3.0 at 60-63.

		53.	During the pendency of this case, Core billed Verizon $2,532,143.22 (the majority of which was back-billed) for intrastate and interstate switched access on minutes carried over the SS7 trunks for which Core had already billed, and Verizon had already paid, Core at a lower rate.  Verizon disputed and has not paid those switched access bills.  Core Stmt. 1.0 at 32 and Ex. BLM-5; Core Stmt. 4.0 at 16.

		54.	Core’s switched access back-billing is based on re-determining, for several years’ of traffic, which calls were local versus non-local and rerating them based on which non-local calls it considered intrastate versus interstate.  VZ Stmt. 3.0 at 70.

		55.	Core has offered no data to support the process it used to re-jurisdictionalize the calls to issue these back-bills.  It only provided the pertinent call detail records mixed with other call records, which did not disclose which calls it considered local versus non-local, or intrastate versus interstate, for purposes of its backbilling.  Core’s switched access back-bills are unsupported and invalid.  VZ Stmt. 2.0 at 54-55.

		56.	Core has billed Verizon switched access for traffic originated by IXCs, which is billable to the IXCs, not Verizon.  Core Stmt. 1.0 at Ex. BLM-6 (stating that “[t]hese CDRs will conclusively demonstrate what you already know (since you already have the call data from your own tandem records), which is that this is all IXC traffic delivered by Verizon to CoreTel over the interconnection arrangements.”).

		57.	Core has billed Verizon switched access for ISP-bound traffic.  Core Stmt. 1.0 at 2-4; 32; Tr. 317-18, 341, 366-67.

		58.	In other cases before the Commission, Core has argued that there is “never” a situation in which access charges would apply to ISP-bound traffic.  Tr. 342-43; VZ Cross Ex. 9 at 6.

		59.	Core’s switched access billings to Verizon bill Verizon for traditional ILEC access rate elements, such as tandem related charges and the carrier common line, but Core does not provide these functions.  Core Stmt. 4.0 at Ex. SR-5; Tr. 345-46, 395-407.

		60.	The network functions that Core performs for a call flowing from Verizon to Core are not the traditional functions that would be provided by a local exchange carrier terminating a long distance call to one of its local exchange customers.  Tr. 395-407.

		61.	Core operates no tandem switches and does not provide tandem switching or tandem transport to Verizon.  Tr. 345-46.  Yet, Core billed Verizon both intrastate and interstate tandem facility charges, double tandem termination charges and tandem switching charges.  Core Stmt. 4.0 at Ex. SR-5; Tr. 345-46.

		62.	Core provides no local loops or carrier common lines.  Tr. 395-407.  Yet, Core billed Verizon intrastate carrier common line (“CCL”) charges.  Core Stmt. 4.0 at Ex. SR-5.  
Core’s switched access backbills to Verizon are unreliable because they contain rate and rate application errors.  Core’s witness could not verify the calculation of the CCL charges billed to Verizon, which constitute the majority of the amounts billed.  Tr. 352-58; Core Stmt. 4.0 at Ex. SR-5.

		63.	Core billed Verizon for 800 number toll-free database queries that Core admitted it had not performed and should not have billed (because the traffic at issue was not 800 number toll-free traffic).  Tr. 350-352.  Core also erroneously billed for these 800 database queries per minute, when the tariffed rate is per query.  Tr. 350-51; VZ Cross Ex. 11.

		64.	Core claims $2,661,655.78 in “lost revenues damages” representing switched access charges Core believes it could have collected for past traffic terminated over the MF trunks.  Core St. 1.0 at 35-36.

		65.	Core has not billed Verizon for these charges and lacks the information upon which such bills could be based.  Core St. 4.0 at 17; Tr. 337-38.

		66.	Core sends outbound traffic to Verizon, for which Verizon bills Core the industry standard terminating charges (reciprocal compensation and switched access).  Verizon began billing for terminating traffic originated by Core in August of 2010.  VZ Stmt. 1.0 at 62.

		67.	Core has not made payment with respect to its outbound traffic to Verizon.  VZ Stmt. 1.0 at 7 and Ex. 1; VZ Stmt. 1.0 at 61-64.

		68.	Verizon has continued to pay Core since June 2012 pursuant to the terms of the Commission’s September 23, 2011 order.  VZ Stmt. 1.0 at 29.

		69.	Core has conceded in other Commission proceedings that the originating party is liable to compensate Core for the termination of traffic transited through Verizon’s tandem switches, not the transit provider (Verizon).  VZ Stmt. 3.0 at 42, 49-50 and Exs. 9-SR, 11-SR, 12-SR and 13-SR.

		70.	Core’s claimed “matching” process used for the SS7 trunks was also inherently flawed because the criteria used made it impossible to find matches on wireless calls and calls from multi-line accounts (meaning that Verizon was billed for all minutes originated by wireless carriers or from other carriers’ multi-line accounts), resulting in Core billing Verizon for a substantial amount of switched access traffic, despite Core’s professed “matching” process for toll traffic.  VZ Stmt. 2.0 at 28; VZ Stmt. 3.0 at 58-60.

		71.	Core also billed Verizon for IXC traffic because Core mistakenly categorized some ATCTs as LITGs, meaning that 100% of the minutes were billed to Verizon as local traffic even though it was IXC traffic.  VZ Stmt. 3.0 at 64-66.

		72.	Until 2012, Core used MF trunks to carry traffic from Verizon to Core, but failed to abide by the ICAs’ requirement to create valid billing records.  Core instead devised an ad hoc “sampling” method of estimating the minutes billable to Verizon that was wholly unreliable and certain to result in overcharging Verizon.  VZ Stmt. 1.0 at 69-70 and Exs. 22-23; VZ Stmt. 2.0 at 30-34 and Exs. 11-R and12-R; VZ Stmt 3.0 at 58, 64-66; Tr. 330, 332; Verizon Cross Ex. 7.

		73.	Core’s process of estimating the billable minutes to Verizon failed to exclude third party traffic, included interexchange minutes that should have been billed to IXCs, relied on erratic “sampling” intervals, and was otherwise flawed and unsupported.  Tr. 549-55; VZ Stmt. 1.0 at 68; VZ Stmt. 2.0 at 30-34.

		74.	Creating per call AMA records on MF trunks is technically feasible.  VZ Stmt. 2.0 at 32.

		75.	The parties’ ICAs required Core to generate per-call AMA records for all calls, including those terminated over the MF trunks, but Core did not do so.  VZ Stmt. 1.0 at 69-70 and Ex. 23; VZ Stmt. 2.0 at 32-33 and Ex. 12-R; VZ Stmt 3.0 at 58; Verizon PA ICA at Attachment IV, Section 7.1 and Verizon North ICA at Part V, Section 2.6.3.

		76.	Core only accepts traffic from Verizon in one location per LATA.  Tr. 394.  Also, in order to obtain service from Core, its ISP and CSC customers must collocate equipment in a Core wire center.  Tr. 407-08; see also Verizon Ex. 1.0 at Ex. 8.  These two facts are the key components of VNXX service.  First, Core assigns its ISP and CSC customers telephone numbers that are assigned to multiple rate centers in a LATA, and second, the locally dialed calls made to these customers are not delivered within the geographic boundaries of the rate center to which the called numbers are assigned.

		77.	Because Core only accepts traffic from Verizon in one location per lata, for the vast majority of rate centers, the calls cannot originate and terminate within the same rate center.  Most of the traffic terminated by Core is VNXX traffic.  Core Stmt. 1.0 at 2-4; Tr. 317-18, 341, 366-68; Verizon Cross Ex. 16 at 33.  As a result, Core billed Verizon (and Verizon paid Core) reciprocal compensation on significant amounts of VNXX traffic.

		78.	Verizon pays Core at the FCC’s rate for ISP-bound traffic (currently $0.0007 per MOU) for all reciprocal compensation minutes above the 3:1 ratio of terminating to originating Core traffic as set forth in the FCC’s ISP Remand Order.  In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, 16 F.C.C.R. 9151 (2001) (“ISP Remand Order”); Amended Cpt. ¶ 13-15; VZ Stmt. 1.0 at 22.

		79.	Only the traffic that is presumed to be ISP-bound under the ISP Remand Order is paid at $0.0007/MOU.  The remainder of the reciprocal compensation traffic exchanged between the parties is subject to the TELRIC reciprocal compensation rate of $0.002814.  VZ Stmt. 1.0 at 22, 81.

		80.	For Verizon North, Core has a “Rate Plan B” amendment providing for the mutual exchange of local traffic at $0.0007/MOU, so the 3:1 ratio is not relevant and this issue does not arise for Verizon North.  VZ Stmt. 1.0 at 80; VZ North ICA at Amendment No. 2.  But the traffic Core sends to Verizon North is minimal.  Core Stmt. 2.0 at 14.

		81.	For all of the outbound traffic it sends to Verizon for termination, Core is acting as a least-cost router, taking traffic from other wholesale traffic aggregators and terminating it in Pennsylvania.  The traffic is all Voice over Internet Protocol (“VoIP”), is not from numbers assigned to Core, and is not even necessarily originated in Pennsylvania.  Tr. 385-391.

		82.	Core provided Verizon with a sampling of records that Core claimed constituted Core-originated local calls for which Verizon should have credited Core for purposes of the 3:1 ratio calculation.  For the calls Verizon reviewed that had a valid originating number that could be associated with an originating carrier, Verizon was unable to associate more than a miniscule fraction to Core as the local service provider.  VZ Stmt. 3.0 at 61.  The analysis showed that most of the calls were not originated by Core and many were interexchange or interstate.  Id.

		83.	Core claims $2,661,655.78 in “lost revenues damages” representing switched access charges.  Core believes it could have collected for past traffic terminated over the MF trunks.  Core St. 1.0 at 35-36.  Core lacks the information upon which bills could be based.  Core St. 4.0 at 17; Tr. 337-38.

		84.	Core has not escrowed any funds to pay whatever amounts the Commission may eventually determine are due from Core to Verizon.  Tr. 258.

		85.	Core has failed to make reasonable provisions to ensure that it can pay amounts determined to be due to Verizon, even though its president has testified that it likely will not be financially able to pay Verizon at the conclusion of this case, should it be ordered to do so.  Tr. 259-60, 267.

		86.	Core refuses to pay anything to Verizon pending litigation, even the lower amounts that it claims are due to Verizon.  VZ Stmt. 3.0 at 6; Core Stmt. 3.0 at 39.

		87.	Core’s president testified that if the Commission ruled in Verizon’s favor today, Core could not afford to pay the amounts sought, or even a smaller fraction of those amounts.  Tr. 259-60; 267.  He also testified that even if Core is not required to pay anything to Verizon, it is “unlikely” that Core can survive if it loses on its affirmative claims against Verizon.  Tr. 416.

		88.	The ICAs require Core to pay undisputed amounts.  See Verizon PA ICA at Attachment VIII, Section 3.1.8 (requiring payment of undisputed amounts by due date on invoice) and Verizon North ICA, Section 11.3 (non-paying party must give notice of disputed amounts and specific details and reasons for dispute within 60 days).

		89.	The ICAs require the parties to engage in mandatory dispute resolution before instituting litigation.  Attachment VIII, Section 3.1.9.1 and Part A, Section 24 of the Verizon PA ICA (which outline a mandatory 120-day dispute resolution process tied to the date of the disputed invoice prior to seeking resolution from the Commission) and Sections 11.3 and 17 of the Verizon North ICA (which sets out a detailed dispute resolution process with several levels of escalation over 105 days).  VZ Stmt. 1.0 at 84-86; VZ Stmt. 2.0 at 53-54; VZ Stmt. 3.0 at 72-73.

		90.	Core filed the instant complaint on July 22, 2011, rather than engaging in the formal dispute resolutions processes outlined in the ICAs.  Original Complaint (July 22, 2011).

		91.	Core also did not initiate dispute resolution with regard to its switched access back-billing before filing its Amended Complaint on April 16, 2012.  VZ Stmt. 1.0 at 85-86.

		92.	Part A, Sections 23.1 and 25.5, and Attachment IV, Section 8.2 of the Verizon PA ICA and GT&C, Section 11.3(b) and Part V, Sections 2.7.4 and 2.7.5 of the Verizon North ICA required Core to produce data to validate its bills when so requested by Verizon.  
Core refused to provide call detail records relating to the matters on which it refused to engage in dispute resolution, and did so only after being ordered by the ALJ.  VZ Stmt. 1.0 at 84; VZ Stmt. 2.0 at 46-52 and 54-55; VZ Stmt. 3.0 at 57-58 and 71.

DISCUSSION

Burden of proof

		There is no dispute regarding the burden of proof.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

		The burden of proof is comprised of two distinct burdens: the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).

		Therefore, Core bears the burden of proving its claims, while Verizon bears the burden of proving the Verizon claims.  Core Stmt. 2 at 2.

		I note here that any argument not addressed is deemed denied.

Summary of claims

		Core has three counts, and alleges: (1) that Verizon has violated the ICAs by refusing to pay reciprocal compensation bills; (2) that Verizon has violated the ICAs and Core's switched access tariffs by refusing to pay switched access fees for traffic it surreptitiously sent to Core over Local Interconnections Trunk Groups; and (3) that Verizon has failed to comply with the "mirroring" rule that originated in the FCC's 2001 ISP Remand Order, which was incorporated into the Core/Verizon PA ICA by Commission Order.  Amended Complaint; Core Stmt. 2 at 1.

		In addition to disputing the Core averments, Verizon has four counterclaims: (1) that Core must compensate Verizon for use of Verizon's facilities and services to serve its ISP and conference calling service customers; (2) that Core is grossly overcharging Verizon for traffic termination by charging for traffic that does not originate with Verizon's customers; and (3) that Core has not paid for directory listing services in the amount of $32,685.92; and (4) that Core is collecting tens of millions of dollars from Verizon for reciprocal compensation payments through a contorted methodology misconstruing the FCC's ISP Remand Order.  VZ Stmt. 1.0 at 5-6.

Authority

	The parties agree that the interconnection agreements (ICAs) signed by Core and Verizon apply: Core and Verizon PA are parties to an ICA entered March 31, 2000.[footnoteRef:3]   [3:  The Commission approved this ICA by Opinion and Order entered February 9, 2001, at Docket No. A-310922F0002. ] 

Core Ex. 1 ¶7; Verizon Cross Ex. 1; Tr. 13.  Core and Verizon North are parties to an ICA entered August 24, 2005.[footnoteRef:4]  Core Ex. 1 ¶7; Verizon Cross Ex. 2; Tr. 13.  The ICAs[footnoteRef:5] govern the terms of interconnection and exchange of locally-dialed telephone traffic between the Parties, including the terms for the payment of intercarrier compensation for locally-dialed calls.  Core Ex. 1 ¶9.  The ICAs also provide specific methodologies for dispute resolution, which both Parties agree were not followed, although they presented different reasons for that failure. [4:  The Commission approved this ICA by Opinion and Order entered November 1, 2005, at Docket No. A-310922F7001. ]  [5:   The ICAs list MCIMetro/Bell Atlantic on one and Sprint/Verizon North on the other.  Core’s witness Van de Verg explained that Core opted into the existing ICAs according to a standard practice.  Both Parties agreed that these ICAs are applicable to the charges at issue here.  Tr. at 122.] 


		In addition, Core maintains an intrastate switched access service tariff, Pa. PUC Tariff No. 4, with the Commission, and an interstate switched access service tariff with the Federal Communications Commission (FCC).  Core Stmt. 2 at 2.

		The Public Utility Code contains a statute of limitations provision.  66 Pa. C.S. 
§ 3314.  This section is non-waivable and provides that no action for the recovery of penalties or forfeitures or any prosecution may be maintained unless brought within three years from the date the liability arose.  This means that bills to be addressed must have been issued within three years of the filing which seeks their recovery or refund.  Therefore, Core is limited to the time period after July 22, 2008, which is three years prior to the filing of the Complaints, and Verizon is limited to the time period after May 16, 2009, which is three years prior to the filing of its Counterclaims.

Description of services between carriers

		Core ordered high capacity circuits referred to as "trunks" to carry traffic coming from or destined to Core's network.  The trunks that Core has ordered from Verizon may be described as fitting into two categories: (1) one-way Local Interconnection trunks that carry local and non-Feature Group D IntraLATA toll calls originated on Core's network, and (2) two-way Access Toll Connecting (ATC) trunks that carry traffic exchanged between Core and IXCs.  VZ Stmt. 1 at 32.

		Initially, Core ordered both sets of trunks as Multi-Frequency (MF) trunks.  MF is an old signaling protocol that passes very little call data.  More recently, Core's trunks were transitioned to Signaling System 7 (SS7).  SS7 is the modern protocol that includes a relatively robust stream of call data.  VZ Stmt. 1.0 at 46.
		
		End office Local Interconnection trunks provide access only to end users served by each end office.  Local Interconnection trunks established between an end office and a tandem switch expand the universe of calls that can be routed over the Local Interconnection Trunk Group to include calls from other local service providers that also have local interconnection trunks to that tandem.  VZ Stmt. 1.0 at 32.

		ATC trunks are necessary for the proper routing of traffic, and without them, calls would be dropped.  Core's telephone numbers are shown in the Local Exchange Routing Guide (LERG) as subtending Verizon's tandems.  When another carrier has a call that is destined for one of Core's telephone numbers, the LERG tells that carrier to route the call to Verizon's tandem.  If the call is carried by an interexchange carrier, that carrier will deliver it to Verizon's relevant access tandem.  But if Core has not established ATC trunks, the call will have nowhere to go, and would fail at the tandem.  The ICAs require ATC trunks because they are necessary from an operational perspective to ensure call completion.  VZ Stmt. 1 at 36.

		For both types of trunks, Verizon provides to Core the same information that it provides to other CLECs, which is sufficient to bill other carriers for terminating charges where appropriate.  VZ Stmt. 1 at 47.

		"Entrance facilities" are the transport links between Core's wire center and Verizon's tandem switch office.  Core Stmt. 3 at 19.

		"Dedicated transport" are the links between the Verizon tandem connected to Core and more distant Verizon tandems and end offices.  Core Stmt. 3 at 19.

		Local transit service is where the tandem provider provides the ability for other ILECs/CLECs/CMRS providers to connect with one another for the exchange of local traffic and non-Feature Group D IntraLATA toll traffic without having to establish direct trunk groups between each and every service provider, which would be cost prohibitive for many service providers.  VZ Stmt. 1 at 45.

		Instead of establishing direct connections with every provider, ILECs/CLECs/CMRS providers can route calls through Verizon's tandem, and Verizon transits them on to their destined terminating carrier.  VZ Stmt. 1 at 45.

		For any third party-originated transit traffic from other CLECs or CMRS providers that Verizon routes to Core for termination (local transit traffic), Verizon provides Core with industry standard Exchange Message Interface (EMI) records that identify the company that sent the call to Verizon.  VZ Stmt. 1 at 47.

		Verizon also provides termination of traffic originated by Core, and directory listing services.  VZ Stmt. 1 at 30.

Billing

		ATC trunks ordered from Verizon are switched access services provided subject to Verizon's access tariffs.  VZ Stmt. 1 at 36.

		Under its ICAs with other carriers, Verizon is typically permitted to bill the originating third party for the transit function, while the receiving carrier would bill the originating third party for termination charges where appropriate.  VZ Stmt. 1 at 47-48.

		Verizon is able to identify calls coming from each entity based on the trunk group number that is assigned to each entity at each switch, in combination with the recording point that identifies the switch that created the record.  It is the combination of the trunk group number and the recording point identifier in each call record that enable Verizon's billing of its switching charges to the entity that sent each call.  VZ Stmt. at 56.

		To facilitate the sharing of this billing information, the industry has established standardized call record formats that are used when sending call records from one company to another.  The standardized formats are generally referred to as EMI, and comply with the standards of the Ordering and Billing Forum (OBF), which is sponsored by the Alliance for Telecommunications Industry Solutions (ATIS), and are exactly the same format that Verizon uses with all other CLECs.  VZ Stmt. 1 at 43, 56.

		To enable the end office entity to bill intercarrier compensation to the appropriate service providers, there are specific EMI record types (Category 11) that the tandem company creates for each such call and provides to the end office company.  VZ Stmt. 1 at 56; Exhibit 17.

		For terminating calls that transit the tandem switch of one entity and terminate to the end office switch of another entity, under ATIS meet-point billing guidelines, the end-office company has to rely on the call record created by the tandem company to bill for the switching functions performed by the end-office company.  VZ Stmt. 1 at 56-57; Exhibit 18.

		The EMI records have a field for the population of a CIC for calls that are sent to the tandem by an IXC, and another field for the population of an OCN for calls that are not sent by an IXC, but by a LEC or a wireless carrier.  VZ Stmt. 1 at 57.

		In each of the ICAs, Verizon agreed to use the meet-point billing guidelines contained in the OBF's Multiple Exchange Carrier Access Billing (MECAB) document to define the mechanism by which each party would bill its portion of switched access charges to the IXCs.  Consistent with MECAB guidelines for terminating traffic, each ICA also provides that the tandem party (Verizon) will provide to the end office company (Core) the switched access usage detail (category 1101XX) records.  VZ Stmt. 1 at 57.

		Verizon is providing the CIC or OCN of the company that sent each call to the Verizon network in the appropriate fields on the EMI records, consistent with its procedures towards other CLECs and consistent with industry standards.  VZ Stmt. 1 at 57-58.

		For toll calls where the Core customer is presubscribed to an IXC, Core will signal the IXC's CIC to the tandem.  This is the only portion of the call path where the transmission of a CIC code is a requirement, because without it the tandem has no way to know to which IXC to direct the call.  Second, for the toll calls transmitted over MF trunks, the CPN equivalent, ANI, is transmitted from the end office to the access tandem, and then from the access tandem to the toll provider.  The transmission of ANI from the end office to the toll provider is necessary so that the toll provider knows which of customer placed the call, in order to bill that customer for the toll service.  For calls that are not transmitted with a CIC code (E.g., local calls), the ANI is not contained in MF signaling.  VZ Stmt. 1 at 59.

		OCN is never found in the signaling between any two points in the network, regardless of the trunk type at issue.  VZ Stmt. at 60.

		For calls that Core sends to Verizon over Local Interconnection trunks, Verizon includes the Core CIC and/or OCN on the call detail records, not in the call signaling stream, that Verizon creates and sends to any third-party LEC or CMRS provider that received the call so that Verizon and that third party can bill Core the amounts Core owes for that call.  VZ Stmt. 1 at 60.

		The call signaling stream is used to route a call through the network, and when SS7 signaling is involved, to enable the functioning of CLASS services, like Caller ID.  Call Detail Records are used in billing.  VZ Stmt. 1 at 60.

		"Intercarrier compensation" refers to the payments carriers make to each other for the origination and termination of traffic on the others' networks.  VZ Stmt. 1 at 61.  "Termination" charges, also known as "intercarrier compensation," are for resources within each network that are used to complete incoming calls to the appropriate end user.  These are subdivided into categories such as reciprocal compensation, intrastate switched access, and interstate switched access.  Core Stmt. 3 at 14.  Verizon also bills Core for intercarrier compensation.  Core Stmt. 3 at 19.
		
		"Interconnection" charges are for network resources that provide a physical link connecting CLEC and ILEC networks, and is usually expressed in terms of elements such as trunks, ports, and multiplexing.  Core Stmt. 3 at 14.

		The ICAs determine the rate applicable to terminating local traffic, known as reciprocal compensation, while interexchange traffic is subject to tariffed switched access charges.  VZ Stmt. 1 at 62.

		Verizon bills Core reciprocal compensation for the termination of local traffic based on the respective ICAs.  Verizon bills Core access charges for termination of interexchange traffic based on the relevant Verizon access tariff.  Verizon began billing Core for terminating traffic originated by Core in August 2010.  VZ Stmt. 1 at 62.

		Verizon has billed Core approximately $38,000 in reciprocal compensation and $55,000 in access charges, which has remained outstanding.  VZ Stmt. 1 at 63.

		Verizon bills Core for directory listing services at the rates set forth in the Verizon Pennsylvania Price List as a non-tariffed document.  Verizon has billed Core for $32,685.91 for directory listings which Core has not paid.  VZ Stmt. 1 at 65; Core Stmt. 3 at 19.

		Verizon North admits to billing Core a few hundred dollars at the reciprocal compensation rate of $0.002814 on invoices which were not paid.  Verizon North has applied a credit and corrected the error.  VZ Stmt. 1 at 82.
		
		In calendar year 2011, Verizon delivered at least 1,304,412,469.75 minutes of use (MOU) to Core for termination on Core's network in Pennsylvania.  In that same period, Core delivered 7,916,401.35 MOUs to Verizon in Pennsylvania.  Core Stmt. 3 at 14.

		Verizon bills Core chiefly for entrance facilities and dedicated transport.  Core Stmt. 3 at 19.

		Verizon charged Core at the tariffed rates and not the TELRIC rates.  VZ Stmt. 1 at 38.

		Core has not paid Verizon's invoices for the trunks.  VZ Stmt. 1 at 6.

Bills at issue

		Core claims that Verizon should pay switched access charges for traffic sent to Core over Local Interconnections trunk groups in accordance with the ICAs as well as its own switched access tariffs.  Core billed Verizon $2,532,143.22, mostly back-billing, for intrastate and interstate switched access on minutes carried over the SS7 trunks for which Core had already billed and Verizon had already paid Core at a lower rate.  Core Stmt. 1.0 at 32; Core Stmt. 4.0 15 16.

		Core sends outbound traffic to Verizon, and Verizon bills at reciprocal compensation and switched access rates.  Core has not paid any bill for this service since it began in August of 2010, and the outstanding amount is $93,000.  VZ Stmt. 1.0 at 61-64.

		Verizon has rendered $32,685.91 in directory listing services to Core, for which Core has paid nothing.  VZ Stmt. 1.0 at 64-65.

		Verizon charges that Core has overbilled it by charging Verizon for terminating traffic originated by third-party carriers, and estimates that 35% of the traffic for which it was charged was not its responsibility.  Therefore, Verizon seeks $2,725,140 for local traffic termination services by billing Verizon for traffic originated by other carriers.  VJZ Stmt. 3.0 at 69.

		Verizon claims that Core overbilled it by charging reciprocal compensation on VNXX traffic.  In addition, Verizon claims that Core manipulated the 3:1 ration by giving itself credit for traffic terminated to Verizon that was not local traffic.

		Core also charges that Verizon has failed to comply with the "mirroring" rule, explained below, the use of which would result in lower charges.
		
		Because of the Commission's Order of September 12, 2011, Verizon has continued to pay the invoices tendered by Core on a monthly basis, albeit subject to possible refund.
		
		Verizon charges that Core is using its facilities without any payment whatsoever for serving Core's ISP and conference calling service customers, and is grossly overcharging Verizon for traffic termination by charging for traffic that does not originate with Verizon's customers and is collecting from Verizon for reciprocal compensation through a contorted view of the ISP Remand Order.  VZ  Stmt. 1 at 5-6.

		Verizon seeks a refund of at least $2,725,140 plus 6% interest for overpaid reciprocal compensation claims, alleging that Core has billed both Verizon and other carriers for the same third party-originated traffic merely transited by Verizon.  VZ MB at 34.

Core's Count I

		Core charges that Verizon's refusal to pay reciprocal compensation bills violated multiple provisions of the ICAs, including provisions requiring the parties to act in good faith.

		Core argues that the Verizon refusal to pay for the 88 days between July 2, 2011 and September 28, 2011 breached numerous provisions of the ICAs.[footnoteRef:6]  Core MB at 9.  The ICAs specify that the sending carrier – Verizon – will transmit local and intraLATA toll traffic, and traffic transiting to other ILECs over the Local Interconnection Trunk Groups (LITGs), and that Core, the receiving carrier, will bill Verizon for each minute of traffic received over the LITGs.  Core MB at 9-10.  Core argues that Verizon had not challenged Core's reciprocal compensation invoices for seven years, until July 2011.  Core MB at 10. [6:  Note that Verizon was required by Commission Order to pay the invoices rendered by Core during this litigation, subject to possible refund.  Order of September 23, 2011.  ] 


		Core explains its billing:

	Core's switched access billing methodology is fully documented and industry standard.  Core records the CPN, called number start time, answer time and end time of each call at its terminating switches in order to generate switch records which it then stores and uses to generate switched access bills to Verizon.  Core compares the CPN and the called number of each call to identify switched access bills (as opposed to local) traffic that Verizon sends to Core.  This methodology is fully consistent with the manner in which Verizon bills Core for traffic Core sends Verizon over the interconnection trunks.  Verizon owes Core no less than $2,532,143.22 through the June, 2012 usage period for switched access services billed in this manner.
	Core MB at 13.

		In order to eliminate the possibility of double-billing for switched access minutes, Core compares its switch records against the EMI records, and eliminates any call for which there is a corresponding EMI record from the bucket of calls for which switched access bills are rendered.  In comparing switch records against Verizon's EMI, Core assumes a match is any call in the EMI that has the same calling party and called party number, and is placed on the same day, as a call found in Core's switch records, is a match.  Once a call is determined to have a matching EMI, Core does not bill Verizon switched access for such calls, rather, Core relies on the EMI to bill the appropriate third-party carrier.

		Core avers that it had billed Verizon for Core's termination of traffic pursuant to the ICAs for seven years before Verizon abruptly refused to pay its invoices.

		Verizon counters that it has questioned each invoice but paid each one anyway.  In the spring of 2011, Verizon sought substantiation to justify the bills, and Core refused to provide it.  At that point, Verizon did not pay the bills of July and August, 2011.

		The ICAs govern specific methodologies for interaction between the parties and dispute resolution.  Where there is Commission jurisdiction, a dispute arising from the ICAs can be submitted to the Commission for resolution pursuant to applicable procedures.  Verizon Cross Exhibit 1, P-2011-2253650, Sprint/Verizon North ICA (VZN)(Section 24.1).
 
		The ICAs provide that parties shall endeavor to resolve billing disputes within sixty (60) days at the first level of management, with the dispute being bumped up through the levels of management as time passes, i.e., ninety (90) days for second-level management, 120 days until other resolution procedures apply.  (VZN ICA at Section 3.1.9, Billing Dispute).  Importantly, the section provides:
		
3.9.1.  Billing Dispute

3.1.9.2  Upon resolution of the dispute, the relevant Party shall pay all amounts determined to have been due in accordance with Section 21.3 of Part A.
	VZN ICA § 3.1.9.2.

		This section assumes that there may be some disputed amounts which had not been paid.

		The other ICA's provisions are less specific:

	17.0  Dispute Resolution

Except as otherwise provided in this Agreement, any dispute between the Parties regarding the interpretation or enforcement of this Agreement or any of its terms shall be addressed by good faith negotiation between the Parties, in the first instance.  Should such negotiations fail to resolve the dispute in a reasonable time, either Party may initiate an appropriate action in any regulatory or judicial forum of competent jurisdiction.
	Verizon Cross Exhibit 2, P-2011-2253650, MCIMetro/Bell Atlantic ICA (VZ).

		No provision of the ICA can be waived, amended or modified by either party unless in writing, dated and signed by both parties.  Section 36 (VZN).  Payments of undisputed amounts are due by the date on the invoice.  Section 3.1.8 (VZN).

		In addition, the ICA spells out that each Party has the right to audit all traffic up to two audits per calendar year, to ensure that rates are being applied properly, Section 2.7.4; the determination of whether traffic is reciprocal compensation traffic or internet traffic; and that Verizon may conduct audits of the traffic billed by the other party as reciprocal compensation traffic to determine whether it is.  It continues:

If any such traffic is determined not to be Reciprocal Compensation Traffic, VERIZON shall not pay Reciprocal Compensation for that portion which is determined not to be Reciprocal Compensation Traffic.
Section 2.7.5

		Verizon avers that it disputed the Core billings within the meaning of the ICAs, and submitted a series of emails between its analyst and Core's Mr. Mingo.  They read as follows:
On June 14, 2011
Verizon: Could you please sent [sic] me 1 day of Call Detail Records for calls that Core is terminating for, and billing to, Verizon in PA.  Please let me know if you need additional information.

June 24, 2011
Verizon: Have you had a chance to procure the CDRs for PA.  Please let me know when we can expect them.

June 25, 2011
Core: I'm not sure what new information I can give you that you don't already have.  What are you looking for in this data?



June 27, 2011
Verizon: The information provided previously was for your outgoing traffic to VZ.  I am now looking for CDRs for traffic that you are terminating for VZ.

June 27, 2011
Core: I know, but since Verizon originates all the calls we bill to you, we only have data VZ provides in the call flow.  So I'm not sure how getting copies of data VZ sends to us would help you.

June 27, 2011
Verizon: I need the data to verify that you are billing VZ correctly, for just the calls terminated by Core, for VZ customers.  The data I see has volumes that are much less than Core is billing.  We need just 1 day’s worth of data and we can extrapolate from there.

June 30, 2011
Core: We've done a review, and don't see where there should be any cause for concern – what's the difference in your records?

If you want to provide me your data as well, we can review and look for missing records; since the last several times I've provided you data you simply ignored it (hunt group data for distinguishing ISP v. Voice calls, outbound call data approximately 3x larger than what you have picked up, etc), I'm reluctant to simply provide you data for one-sided "review", especially in light of the fact you already have the data involved.

Can you shed some light on the discrepancies?  Perhaps it is as simple you not including Delaware data in your review in PA (the DE interconnection point is in Philadelphia, as it is part of LATA 228, so it is guided by our PA agreement, per FCC rules)

June 30, 2011
Verizon: We have never ignored data, though I expect that Verizon occasionally may have drawn conclusions from that data that are different from the conclusions you'd prefer.  And I'm not sure why you keep saying that Verizon has the data already.  For local-dialed (flat-rated) calls, Verizon does not generate switch records.  Core should be generating call records on the terminating side, in support of its billing to Verizon.  Verizon is concerned that Core is billing for calls that are not compensable; the way to address this concern is to review Core's call records.  Let's start with a one-day sample and see where that takes us.  Thanks in advance.

June 30, 2011
Core: How are you determining there's a discrepancy if you don't have records?

And which calls aren't compensable [sic] in your view?  The ones VZ identifies as coming from other carriers, we bill directly to them, and not to you, so those are discarded.  What other categories are you concerned with?

And yes, you have ignored our data; we have no response from you on the numbers of outbound minutes even after I have provided the cdrs.  And you refuse to acknowledge our data for identifying voice versus isp bound, which makes the discarding of 60-70% of our outbound minutes even more disconcerting' [sic]

Further, you still apply a non contracted [sic] rate to our NY in ration traffic, even after ignoring our data about what is voice, and discarding 60-70% of our outbound minutes.

And now, you are asking for cdrs without any basis to identify this supposed discrepancy, nor provide any percentages about what this hypothetical discrepancy might be.  It is understandable that I have concerns that you intend yet a new way to game traffic flows now.

Perhaps addressing some of the old issues would be a way for Verizon to demonstrate good faith on traffic categorization and data methodologies.

Asking for data under the premise of a discrepancy you don't identify is not.  We would love to work these issues out, but do not believe VZ has the same goal.

July 1, 2011
Verizon: We disagree with your assertions.  Please provide the requested records to validate Core's billing.

July 1, 2011
Core: How about this – since the outbound discussion is much older, how about you get us May or June's CDRs you have for calls from us, and we can work on figuring out why you're not picking up so many of our minutes.

After we work that out, I'd be happy to set up traps to give you CDRs for minutes you're sending us.
	Verizon Cross Exhibit 3, P-2011-2253650.

		On July 1, 2011, Verizon notified Core by letters that it was disputing and withholding payment on invoices 1950V and 1951V dated May 31, 2011 because its review indicated that the traffic billed by Core to Verizon at reciprocal compensation rates is not compensable to Core as reciprocal compensation traffic, invalidating the full amounts of $263,218.25 and $113,219.3, respectively.

		On July 5, 2011, Verizon notified Core that it was withholding payment on Core's 
May 31, 2011 reciprocal compensation invoices.  Core Stmt. 1 at 23; BLM Ex. 4.

		The July 5, 2011, letters specifically disputed charges totaling $161,304.22, which it states represents the difference between the amount that CLEC charged Verizon, and the amount due under the FCC's order.  BLM Ex. 4.
	
		On July 8, 2011, Core responded to the Verizon letters by citing Part A, Sections 4.1, 6.1, 24, 42, and Att. VIV, § 2.4.2 and Att. VIII, § 3.1.9 of one ICA; and, to Sections GTC 11.1, 11.3, 8.9, 24.0, 5.0 and Part V, § 2.7 of the other ICA.

		On July 12, 2011, Verizon responded to the Core July 8th letters by acknowledging that they would be treated as an invocation of the dispute resolution processes in the ICAs.  The letter states, "I expect that Core will thoroughly investigate these disputes, and I look forward to hearing the results of that investigation.  I also understand that business representatives of our companies have recently had discussions regarding Core's billings, and that Core has, to date, failed to provide certain information necessary to substantiate those billings.  The sooner we receive that data, the sooner we can resolve these disputes."

		By letters dated July 18, 2011, Verizon again confirmed that it was disputing and withholding payment on invoices 1950V and 1951V dated May 31, 2011.

		Core filed its original Complaint along with a Petition for Interim Emergency Order on July 22, 2011, seeking Commission direction for Verizon to pay the outstanding invoices.  Core Stmt. 1 at 25.

		Although a fair amount of reciprocal animosity is evident from the dealings between these two companies, what the evidence shows is that:

	1.	Verizon asked for information that it was entitled to seek under the ICA;
2.	Core refused, seeking instead to use the requested information as leverage for addressing another matter not relevant here;

	3.	Verizon invoked its right to dispute the bills;

	4.	Core sought Commission intervention immediately instead of following the dictates of the ICAs that it had voluntarily signed.

		Core argues that Verizon's failure to take a more vigorous form of objection during the seven years that it paid the invoices somehow weighs against its ability to question the invoices in compliance with the ICAs in July, 2011.  However, the ICAs specify that no amendment can be made to the ICAs unless in writing and agreed to by both parties.  The contracts themselves support Verizon's right to question invoices at any time.  Nowhere does it say that failure to exercise a right would result in losing the right itself.  Verizon had a right to request an audit, and Core was obligated to turn over the information requested, regardless of whether Verizon had asked during the prior seven years.  In addition, whether Verizon had "a legitimate basis for doing so"[footnoteRef:7] does not change its right to do so. [7:  See Core MB at 10.] 


		Core charges:

	The Commission's initial assessment that Verizon had no legitimate basis to stop paying Core's reciprocal compensation disputes in July, 2011 has been confirmed many times over by the record in this case.  Indeed, that record demonstrates that Verizon's refusal to pay was intended to harm Core financially and hopefully (from Verizon's point of view), put Core out of business.  Although Verizon has since concocted a counterclaim involving a hypothetical model for "third-party" carrier traffic (disputing either 28% or 35% of Core's billings, depending which round of testimony one reads), Verizon's initial position before this Commission was that 100% of the traffic it sent Core was "non-compensable."  Verizon's second position was that "92%" of the traffic it sent Core was directed to a handful of telephone numbers, alleging a nefarious scheme by Core to self-generate traffic for which it could bill Verizon.  The fact that Verizon has since abandoned these absurdly aggressive positions does not excuse its original transgression.  Combined with evidence of Verizon's coordinated litigation and non-payment posture against Core and its affiliates in other states, Verizon's bogus positions and refusal to pay Core's Pennsylvania reciprocal compensation invoices demonstrate Verizon's intent and motivation to harm Core above all else.
Core MB at 11-12 (footnotes omitted)

		The Commission's Order of September 23, 2011, said:

Based on a review of the record, we find that Core has presented sufficient evidence that demonstrates an immediate need for relief.  In our view, the fact that the dispute resolution procedures in the ICAs were not invoked is not relevant to the inquiry into whether Core has demonstrated a need for immediate relief.  Verizon ceased payment of intercarrier compensation to Core beginning with the May 2011 invoices.  The record shows that Verizon’s failure to pay has an adverse financial impact on Core.  Core Exh. 1 ¶¶ 3-34; Tr. At 42, 99, 147.  This adverse financial impact, in turn, threatens Core’s ability to provide reasonably continuous service to its customers.  The financial impact of Verizon’s non-payment will compel Core to shut down at least portions of its Pennsylvania network/operations, which will lead to termination of service to at least some Internet Service Providers (ISPs).  Core Exh. 1¶ 30.
Order of September 23, 2011, at 14.

		While performance (actual service to customers) is expected during a dispute, the ICA anticipates that a disputed amount may be withheld pending resolution of a properly brought dispute.  In this instance, the Commission found that fairness required maintaining the status quo pending the outcome of this matter because Core has demonstrated that the potential harm to it would be irreparable.  Order at 15.  In addition, the Commission does not take a threat to the continued service to Pennsylvania's consumers lightly, and maintaining the status quo would support the continued service to Core's customers pending final resolution.

		Therefore, the Commission's decision to maintain the status quo pending the outcome of the case was not a pre-determination of a final decision in Core's favor.  Nothing in the Commission's Order of September 12, 2011, precludes a finding here that Verizon's actions were taken consistent with a reasonable interpretation of the ICAs.  Verizon has a colorable argument for withholding payment within the provisions of the ICAs, which provides a mechanism for figuring interest on amounts withheld or paid pending settlement of the dispute, and addresses where a billing dispute was initiated and the payment withheld on a bill, in full or in part.  (VZ ICA at 21.3.3).  As such, Verizon's actions do not merit a penalty.[footnoteRef:8]  Verizon's prompt compliance with the Commission's direction to make the disputed payments pending the outcome of the complaint proceeding also weighs in favor of not imposing a penalty. [8:  However, now that the Commission has established that it views withholding all payment in circumstances which would create an undue hardship on the other party as unacceptable self-help, similar actions in the future could merit a different result.] 


		Core is disturbed by Verizon's actions and characterizes them as showing intent and motivation to harm Core above all else, Core MB at 11-12.  Whether or not this is true is, quite frankly, irrelevant if the actions were consistent with the ICAs, which were signed by Core with the intent of both parties to set out the terms under which the two entities conduct business with each other.  Admittedly, the ICAs are voluminous, and only portions are entered into this record.  Therefore, I cannot say with certainty that there is no provision requiring the parties to be nice, but only that such provision is not included in the sections provided by the parties.  In this instance, Verizon's actions were consistent with a reasonable reading of the ICAs.

		Core points out in its Reply Brief that Joint Proprietary Exhibit 3 (JPE 3), moved into the record just before the filing of reply briefs, seems to support its argument that Verizon did not need the documentation it sought from Core and that its challenge to Core's invoices of May, 2011, were unfounded.  In order to keep this Recommended Decision public, my comments regarding this matter will be general and limited.  The explanation given by Verizon in is Surreply Brief regarding the evidentiary weight of the exhibit is persuasive and the arguments provided by Core in its Reply Brief are sufficient to result in rendering the exhibit ineffective in proving either case.  The existence of the exhibit does not change the right of Verizon to ask for the documentation it sought from Core pertaining to the May 2011 invoices.
	
		The facts do not support Core's claims that Verizon's failure to pay the May, 2011, invoices violated the ICAs.[footnoteRef:9]  Verizon followed a reasonable interpretation of the ICAs to the letter. [9:  Note, too, Core's repeated use of the argument that it has been wronged by Verizon's failure to pay ONE month's bills but that this does not compare at all to Core's failure to pay SEVEN YEARS' of Verizon's bills.  The distinction made by Core -- that Core has always disputed Verizon's bills while Verizon has always paid Core's bills, and therefore the reasonable expectation is that Core will not pay but that Verizon must -- is not one that is rooted in the ICAs, or any theory of law, as shown by the complete lack of citations to support it.  See Core RB at 9-10.  In fact, Verizon sought to procure an order directing Core to make payments during the dispute, a motion that was denied as it was seeking emergency relief but was not styled as a petition seeking emergency relief.  Core refused to make any payments and refused to escrow any amount, despite its admission that it could not pay the amount due.  ] 


Core's Count II

		Core states that Verizon's refusal to pay switched access charges for traffic it sent to Core over Local Interconnections Trunk Groups violates the ICAs as well as Core's switched access tariffs.

		Core states that the ICAs provide that the parties use LITGs to transmit local, intraLATA toll and transit traffic TO other ILECs, although the ICAs contain procedures for the parties to bill one another switched access charges when parties transmit switched access traffic via the LITGs.  According to Core, the ICAs require that each party pass calling party number (CPN) for all, or substantially all, the traffic it sends over the LITGs.  The party terminating the traffic bills the sending party at intrastate or interstate switched access rates, by rating each call using the CPN.  Core states that these rates are found in the Core Pa. P.U.C. Tariff No. 4 and FCC Tariff No. 3.  Core MB at 12.

		When Verizon did not pay its May, 2011, invoices, Core:
. . . learned that one of Verizon's objections to paying reciprocal compensation was that some of the traffic it sends Core should have been rated as toll.  Core examined the traffic received on the SS7 LITGs and ATCs and discovered that Verizon had been sending Core substantial volumes of toll traffic over the interconnection arrangements, for years.  Using the CPN provided in the SS7 call steam, and the billing methodology set forth in the ICAs, Core issued backbills to Verizon in January, 2012 dating back to the inception of the SS7 interconnection trunks.  Subsequently, Core has issued Verizon monthly switched access invoices on a current basis.
	Core's switched access billing methodology is fully documented and industry standard.  Core records the CPN, called number, start time, answer time and end time of each call at its terminating switches in order to generate switch records which it then stores and uses to generate switched access bills to Verizon.  Core compares the CPN and the called number of each call to identify switched access (as opposed to local) traffic that Verizon sends Core, and to jurisdictionalize the traffic as intrastate or interstate.  This methodology is fully consistent with the manner in which Verizon bills Core for traffic Core sends Verizon over the interconnection trunks.  Verizon owes Core no less than $2,532,143.22 through the June, 2012 usage period for switched access services billed in this manner.
	In order to eliminate the possibility of double-billing for switched access minutes, Core compares its switch records against the EMI records, and eliminates any call for which there is a corresponding EMI record from the bucket of calls for which switched access bills are rendered.  In comparing switch records against Verizon's EMI, Core assumes that any call in the EMI that has the same calling party and called party number, and is placed on the same day, as a call found in Core's switch records, is a match.  Once a call is determined to have a matching EMI, Core does not bill Verizon switched access for such calls, rather, Core relies on the EMI to bill the appropriate third-party carrier.  Every switched access invoice Core issues Verizon is accompanied by lengthy bill detail which lists the specific rate elements billed and specific rates applicable to each and every MOU Core billed.  Should Verizon ever decide to pay, or be compelled to pay, its switched access bills, Core will deduct any amounts previously paid at the $0.0007 rate.
Core MB at 13-14 (footnotes omitted)

		As a subsection of this count, Core alleges that Verizon refuses to pass the CPN or its equivalent ANI, over the MF LITGs, which it claims is required by the ICAs.  As a result of this obstructive behavior, Core has been unable to create CDRs for this traffic, and therefore it is impossible to calculate precise amounts due for switched access, or to render bills to Verizon.

		Core estimates its damages in lost switched access revenue caused by Verizon's refusal to pass CPN/ANI at $2,661,655.78.  Core MB at 14-15.

		Verizon's explanation for its refusal is persuasive.  Entrance facilities are transmission facilities that connect a CLEC network to the ILEC’s network.  The LITGs and ATCTs Core ordered from Verizon are types of entrance facilities.  Entrance facilities have always been available as special access facilities under Verizon’s switched access tariffs.

		When the FCC implemented TA-96, entrance facilities also became available as UNEs, priced at TELRIC rates.  In 2003, the FCC held in its Triennial Review Order that entrance facilities were no longer required to be made available as UNEs and thus were not subject to TELRIC pricing.  Prior to 2003, when Core ordered such facilities it could have ordered them as UNEs at TELRIC rates.  However, Core did not do so.  Instead, Core ordered special access entrance facilities.  Had Core ordered the entrance facilities as UNEs, Core would have had to do more work, maintain a collocation space and deploy its own terminal equipment.  Instead, Core opted for the full service finished product solution with Verizon equipment at both ends of the circuit.  VZ Initial Brief pp. 12-19; VZ Direct pp. 39-43; VZ Surrebuttal pp. 24-27.

		In addition, Verizon explains that the parties' ICAs expressly permit the routing of non-equal access intraLATA toll traffic over the LITGs – a point Core subsequently conceded.  Core Stmt. 3.0 at 51.[footnoteRef:10]  Verizon also explained that it does not alter the routing of calls, but rather delivers them based solely on the trunks over which they arrived.[footnoteRef:11]  VZ Brief at 20-12.  Core cited no record evidence for its assertion of traffic mixing beyond Core's erroneous written testimony, which (as noted above) Core later disavowed.  Core also fails to acknowledge its admission that it has no way to discern whether a call is locally-dialed or not (Tr. 372), precluding it from claiming that locally-dialed traffic was mixed with interexchange traffic on a particular trunk (see, e.g., Core PFOF ¶ 228).  As Verizon explained, some of Core's confusion on this issue is likely due to the fact that Core itself erroneously miscategorized some ATCTs as LITGs.  VZ Stmt. 3.0 at 64-66.  The weight of the record plainly shows that Verizon did not improperly mix traffic carried over the LITGs and ATCTs, and that this "functionality" complaint is baseless. [10:  VZ RB fn 22 reads:  This concession in Core's rebuttal testimony did not stop it from tendering an incorrect proposed finding of fact to the contrary, relying on its erroneous direct testimony.  See Core PFOF ¶15.]  [11:  VZ RB fn 23 reads:  As such, Core's proposed finding of fact that Verizon routed traffic based on CIC codes is flatly incorrect.  See  Core PFOF ¶ 212.] 


Core's Count III

		Core avers that Verizon breached the Verizon PA ICA by failing to comply with the FCC's ISP Remand Order's "mirror" rates, which is meant to ensure that "incumbent LECs will pay the same rates for ISP-bound traffic that they receive for section 251(b)(5) traffic."  ISP Remand Order ¶ 89; Core MB at 15.  Core explains that the FCC sought to prevent incumbent LECs from benefitting from reduced intercarrier compensation rates for ISP-bound traffic, with respect to which they are net payers, while permitting them to exchange traffic at state reciprocal compensation rates, and that the terms of the ISP Remand Order have been incorporated into the Core-Verizon PA ICA.

		Core seeks $2,532,143.22 on disputed intrastate and interstate switched access billing which were presented to Verizon following the filing of the Core Complaint in the present case.

		Verizon responds that Core may not re-bill the traffic which has already been billed at reciprocal compensation rates as switched access, for a number of reasons.  First, Verizon points out that the reciprocal compensation rate is the correct rate for the traffic in question, and the Commission affirmed this in a recent order.  Core Communications, Inc. v. AT&T Communications of Pennsylvania, LLC, and TCG Pittsburgh, Inc., Docket Nos. C-2009-2108186 and C-2009-2108239 (Opinion and Order entered December 5, 2012)(AT&T Order) at 15.  The terms of Core's intrastate access tariff do not allow it to bill intrastate switched access charges on locally-dialed ISP-bound traffic.  AT&T Order at 59-60.  Similarly, Verizon points out that the Global Naps decision prohibits billing switched access charges on VNXX traffic, such as Core's ISP traffic.  Global Naps at 49; Verizon MB at 50.[footnoteRef:12] [12:  Verizon claims accord and satisfaction bars Core from accepting payment at a lower rate and then including an allegation for recovery of the higher rate.  This is somewhat disingenuous as a similar argument could bar Verizon's own claims for recovery of bills consistently not paid by Core.  A better approach is to determine which rates should be used by both parties and apply them across the board.] 


		Verizon also claims that the Core tariff requires billing to be "on a current basis," which it then reads to prohibit back-billing.  As Core did bill at the higher rate, and Verizon paid the lower rate, Core's argument is meritless.  Verizon MB at 51.

		In addition, Verizon points out that Core does not provide all of the elements that a traditional ILEC serving retail end users would provide, as there is no tandem switching, no end office switching and no local loop.  If these services are not provided, then neither can Core charge for them.  VZ MB at 53.

		Verizon alleges that the bills suffer from additional flaws: Core billed Verizon for traffic that it had already billed to a third party.  VZ MB at 53.  Also, Verizon claims that Core re-evaluated records to determine whether traffic had been intrastate or interstate but failed to substantiate the methodology used to make the determination.  VZ MB at 53-54.

		Verizon argues further that Core had billed Verizon for all IXC traffic which was from IXCs, not from Verizon, and that those IXCs are responsible for compensating Core.  VZ MB at 54.

		According to Verizon, Core's switched access billings include traffic which originated in Pennsylvania but was terminated in Delaware, which is not covered under the ICAs.  VZ MB at 54.  And last but not least, the backbills are "rife with rate and rate application errors," including Core's admitting to billing per MOU instead of the per query rate, which resulted in an inflated bill, and Core billing for tandem-related charges that were improper as they were Verizon's tandems.  VZ MB at 54-55.

		Core's claim for $2,532,143.22 in intrastate and interstate switched access charges should be denied for failure to carry the burden of proving that it is entitled to that amount.

		Core also seeks damages for lost switched access revenues on historical MF traffic which it figured by applying the ratio of switched access traffic to total traffic carried on the SS7 trunks to the MOU for which it previously billed Verizon reciprocal compensation over the MF trunks, extrapolating a figure of $2,661,655.78 that would have been due for switched access over the MF trunks.  Core Stmt. 1.0 at 35; VZ MB at 56.
		
		Core has not billed Verizon for this amount, and is unable to identify or rate the calls at issue.  Tr. 337-38.

		Verizon is only required to pay amounts properly billed, and Core has not carried its burden of proving that Verizon has been billed or that the amount of the damages is justified in any way.  Further, Core is not empowered by the ICAs to issue what would amount to a "rebill" for amounts that it billed earlier, just because it wants more money now.  Core's request for damages for lost switched access revenues on historical MF traffic should be denied.

Verizon's Counterclaim I

		Verizon claims that Core owes payment for intercarrier compensation for using Verizon's facilities and services to service Core's ISP and conference calling service customers, services which have not been paid for, and for overcharging Verizon for traffic termination by charging for traffic that does not originate with Verizon's customer, and well as for overcharging for reciprocal compensation.

		Verizon claims more than $93,000 in intercarrier compensation charges for traffic termination services.  VZ MB at 26; VZ RB at 6.  Core concedes that it has not made any payments and continues to withhold such payment, Core Stmt. 3.0 at 39, and as its justification claims that Verizon billed the wrong rate and that the trunks did not function correctly.  Core MB at 17.

		It is undisputed that Verizon billed Core using special access rates.  Core claims that the correct rate is TELRIC.[footnoteRef:13]  However, as Verizon points out, Core did not pay at the TELRIC rates.  Core has simply not paid at all.[footnoteRef:14]  The analysis turns to whether payment is due, and if so, at what rate. [13:  TELRIC is the pricing methodology established by the FCC to set the rates applicable to CLECs' use of unbundled network elements that the incumbent LEC is required to provide under the terms of ICAs that implement the unbundling duty in 47 USC § 251(c)(3) and FCC regulations.  State commission, including the Pa PUC, use the FCC's methodology to set the actual TELRIC rates for a particular state.  Core Stmt. 3.0 at 23-27; VZ MB at 12.]  [14:  Verizon provided Core with a TELRIC re-rate showing exactly how much would be due if all of the past-due facilities charges were re-rated at TELRIC, but Core has not paid.  Tr. 582; VZ MB at 12.] 


		First, the discussion must identify what services were ordered by Core from Verizon, what services were provided by Verizon to Core, and the appropriate compensation for the services provided.

		Core argues that it did not get the services that it ordered.  Core claims Verizon never provided Core with local interconnection facilities under the ICAs.  Instead, Verizon provisions service and bills Core using interstate and intrastate special access rates and rate elements that are designed for Interexchange Carriers (IXCs).  In addition, Core claims that the trunks provided by Verizon are defective as they do not function as local interconnection facilities pursuant to the ICAs.  Core MB at 17.

		Core states that it has ordered local interconnection services, including local interconnection trunk groups (LITGs) and access toll connecting trunk groups (ATCTs), but it did so using Verizon's "Access Service Request" process, which predates the Telecommunications Act of 1996 for ordering access facilities from incumbent LECs.  Core MB at 18.  Core argues that entrance facilities and related dedicated transport are local interconnection services which Verizon must make available to CLECs at cost-based TELRIC rates pursuant to section 251(c)(2) of the Act, 47 U.S.C. § 251(c)(2) and FCC implementing rules.  See Core MB at 19. Core argues:

	Yet, despite the overwhelming weight of relevant authority, the terms of the ICAs, and Verizon's own commitment to the Commission, Verizon has never provided a local interconnection trunk to Core, and never submitted a TELRIC bill to Core.  Core cannot and should not be required to pay bills for access services it never ordered.  Nor can Verizon claim that it is owed "at least" TELRIC for the access services it did provision.  The record is absolutely bare with respect to what Verizon may have legitimately billed Core using TELRIC rates and rate elements.  It was not incumbent on Core, nor is it realistic to expect Core, to have somehow generate TELRIC bills to itself, based on the wide array of disparities between the rates and elements applicable to local interconnection as opposed to access services.
	Core MB at 20-21.			

		In addition, Core charges that some of the bills Verizon has tendered in this proceeding fall well beyond the statute of limitations.  Core points out that the Pennsylvania four-year statute of limitations limits billing to those amounts accrued after August 16, 2007.  Core MB at 22.

		Core avers that Verizon's claims should be reduced from the $4.5 million in Verizon's testimony to $2,101,913.86 in interstate access charges and $386,359.74 in intrastate access charges that allegedly accrued between May 1, 2008 and May 7, 2012.  In addition,
In the absence of any other figure, the $2,101,913.86 interstate figure should be reduced by the $556,728.44 Verizon admits accrued prior to August 16, 2009, to arrive at a maximum permissible recovery of $1,545,185.42 under the federal statute.  Similarly, as Verizon has provided no figure for intrastate access claims that accrued prior to August 16, 2007, the Commission should adopt the figure of $386,359.74 as the maximum possible recovery under the Pennsylvania statute.
Core MB at 22-23.

		Finally, Core argues that most of the billings were issued pursuant to Verizon's interstate access tariff, and its claim for associated amounts is outside the Commission's jurisdiction.  Therefore, Core argues, the maximum that the Commission has jurisdiction to consider is Verizon's intrastate access claims, which amount to $386,359.74 for the period 
May 1, 2008 through May 7, 2012.  Core MB at 23.
 
		However, Core continues, the trunks provisioned by Verizon were defective.  According to Core, the ICAs require that the parties pass ANI and/or CPN over the LITGs, but the MF LITGs were never enabled to pass ANI/CPN IV.

		In response, Verizon avers that it treated Core's trunk orders as orders for access facilities because the trunks Core ordered were access facilities, not because Core used the Access Service Request system to order them.  VZ RB at 8-9.  Core benefitted financially by using special access circuits powered by Verizon equipment on both ends because Core was able to avoid purchasing equipment and collocation space that would otherwise have been required to use unbundled dedicated transport to carry traffic between its network and Verizon's.  VZ MB at 13j-14; VZ RB at 8; VZ Stmt. 3.0 at 24.  Verizon explains:

Had Core ordered the less expensive unbundled dedicated transport facilities, which prior to the FCC's Triennial Review Order were required to be made available at TELRIC rates, Core would have had to do more work and to deploy more of its own equipment to do so.  VZ [Main] Brief at 14; VZ Stmt. 3.0 at 23-25.
VZ RB at 8 (footnote omitted).

		Verizon points out that Core has failed to cite even one legal authority to support its assumption that facilities which do not meet Core's standards absolve Core of the necessity to pay for their use.  VZ RB at 13.

		In addition, the MF trunks were the trunks that Core ordered.  In short, Core chose to use MF signaling,[footnoteRef:15] even though Signaling System 7 ("SS7") was the industry standard protocol at the time, and despite the fact that the key attribute of the older MF signaling protocol is that it does not transmit calling party detail in the terminating direction.  VZ Brief at 22.  Verizon states that it did not "refuse" to transmit the ANI/CPN information (Core Brief at 23); it was simply not technically feasible[footnoteRef:16] to transmit it over the MF trunks Core chose to use, except on originating Feature Group D calls (long distance calls routed form Core to an IXC), citing that the FCC has acknowledged and that is independently supported by several technical standards documents in the record in this proceeding.  VZ Brief at 22-23; Core Exhibit SR-2 at ¶ 71; VZ Stmt. 1.-0 at 59 and Ex. 19 (two separate Telcordia standards). [15:  VZ RB fn 26 reads:  As noted above, Core's proposed finding of fact includes the incorrect assertion that Verizon and Core "agreed" to use MF trunks.  Core PFOF ¶ 19.  Verizon vigorously disputed the suggestion that it had any say in Core's decision to use MF trunks and noted that it was not entitled to refuse to provision the MF trunks that Core ordered, and Core backtracked in responding to discovery, stating that Core "takes no position with respect to whether Verizon had any control over Core's choice of MF."  VZ Stmt. 2.- at 7-8 and Ex. 1-R thereto.]  [16:  Core argues that, as the ICA definition of "technically feasible" is extremely broad, Verizon simply did not want to provide ANI/CPN over the trunks.  Core RB at 22.  However, as Core provides no evidence to support this claim, and Verizon denies that the MF trunks are capable of carrying ANI/CPN, the only resolution is to find that Verizon is familiar with the capabilities of its own facilities.  ] 


		Verizon argues that the ICA provisions Core cites do not support its assertion that the ICAs require Verizon to pass ANI/CPN over the MF trunks.  Core Brief at 23.  Core first cites Att. IV, § 7.3 of the Verizon PA ICA.  Core Brief at 23, FN 89.  Attachment IV, § 7 of the Verizon PA ICA addresses "Usage Measurement," and while § 7.3 does refer to passing "CPN" for billing purposes, but Core does not acknowledge that §§ 7.4 and 7.5 address how the receiving party should handle billing when CPN is not passed on specified percentages of calls.  These provisions taken together demonstrate that alternate provisions of the ICA govern how billing is to be accomplished depending on how much CPN is passed.  Core's citation to Att. III, § 11.1.6 of the Verizon PA ICA references outpulsing ANI over MF trunks only where available.  The Verizon PA ICA acknowledges that ANI is not always available over MF trunks, as is the case for all traffic terminating to Core.

		Finally, Core cites ATT IV, § 3.3 of the Verizon PA ICA, which is limited to SS7 trunking and does not apply to MF trunking.  There is no similar provision in the Verizon North ICA.  The "functionality" count is without support in the record.

		Core's inability to provide any reason for its complete lack of payment of any kind to Verizon leaves only one issue: what is the correct amount due to Verizon from Core for intercarrier compensation?

		Intercarrier compensation is charged to a carrier for the origination and termination of traffic on the network of another carrier.  Termination charges are for resources within each network that are used to complete incoming calls to the appropriate end user, and are subdivided into categories such as reciprocal compensation, interstate switched access, and interstate access.

		Verizon bills Core chiefly for entrance facilities and dedicated transport, and
Verizon billed at the tariffed rates, not TELRIC.  Core argues that the correct rate is TELRIC but has not paid anything at all.

		Verizon states that it bills Core reciprocal compensation for the termination of local traffic based on the respective ICAs, and Verizon bills access charges for termination of interexchange traffic based on the relevant Verizon access tariff.  VZ Stmt. 1 at 62.  It has billed Core approximately $38,000 in reciprocal compensation and $55,000 in access charges, which have not been paid.  VZ Stmt. 1 at 63.

		Reciprocal compensation is provided by the ICAs for local traffic only, see VZ MB at 30.

		Core argues that the entrance facilities and dedicated transport should be billed at the TELRIC rates appearing in the ICAs, not as special access rates provided in the tariff.

		The parties agree that TELRIC is the pricing methodology established by the FCC to set rates for a CLEC's use of unbundled network elements that the ILEC is required to provide under the terms of ICAs that implement the unbundling duty in 47 U.S.C. § 251(c)(3) and FCC regulation.  VZ MB at 12; Core MB at 16-17.

		Verizon alleges that Core is grossly overcharging Verizon for traffic termination by charging for traffic that does not originate with Verizon's customers, specifically, that 35% of the traffic that Core billed to Verizon was instead originated by third parties.  Therefore, Verizon charges that Core owes Verizon a refund of approximately $2,725,140.  VZ Stmt. 3.0 at 67-69; VZ MB at 28.  Lawsuits against other carriers, e.g., AT&T, XO Communications and Choice One for intercarrier compensation on traffic originated by those carriers and transited through Verizon's tandems, Core indicated that the EMI records provided by Verizon were sufficient to demonstrate that these third parties are identified with enough certainty to justify their liability to Core for the termination of their traffic.  See VZ MB at 32.

		Verizon points out that the Commission's order in Core Communications, Inc. v. AT&T Communications of Pennsylvania, LLC and TCG Pittsburgh, Inc., Docket Nos. C-2009-2108186 and C-2009-2108239 (Opinion and Order entered December 5, 2012), directs AT&T to compensate Core for a substantial number of MOUs transited by Verizon and terminated to Core on the basis of the Verizon EMIs.  Core bills Verizon for 100% of the minutes Verizon transits, thereby creating a double-billing scenario that is wholly improper.

		Verizon estimates that this improper billing should be refunded and states that the amount is $2,725,140 overpaid from January 2008 through June 2012, as well as 35% of the amounts paid by Verizon since June 2012, plus 6% interest.

		As this amount is impossible to quantify accurately, it is appropriate to require a lesser amount which will, nonetheless, make the point to Core that double-billing is a serious violation which will not be tolerated.  Therefore, Core shall be directed to credit the Verizon accounts with a conservative $1,000,000 to compensate Verizon for the errors.

Verizon Counterclaim II

		Verizon alleges that it has rendered $32,685.92 in directory listing services to Core, for which Core has not paid Verizon.  VZ Stmt. 1.0 at 65-65; VZ MB at 27, citing MCI et al. v. Bell-Atlantic, et al., 271 F.3d 491 (3d Cir. 2001)(directory publishing services are retail tariff service offerings, not telecommunications services, and may be offered at prices determined by interconnection agreements).  Core has offered no response, and therefore, the only evidence is Verizon's.  Accordingly, Core, having been given the opportunity to defend this claim and not taken it, shall pay the $32,685.92.

Verizon Counterclaim III

		Verizon claims that Core is collecting tens of millions of dollars from Verizon for reciprocal compensation payments through a contorted argument misconstruing the FCC's ISP Remand Order.  VZ Stmt. 1 at 5-6.

		After this case was instituted, Core billed Verizon $2,532,143.22 for intrastate and interstate switched access on minutes carried over the SS7 trunks for which Core had already billed and Verizon had already paid Core at a lower rate.  Core Stmt. 1.0 at 32 and Ex. BLM-5; Core Stmt. 4.0 at 16.  Verizon disputed and has not paid those switched access bills.  Verizon claims that Core’s switched access back-billing is based on re-determining, for several years of traffic, which calls were local versus non-local and rerating them based on which non-local calls it considered intrastate versus interstate.  VZ Stmt. 3.0 at 70.

		Verizon points out that Core has offered no data to support the process it used to re-jurisdictionalize the calls to issue these back-bills, relying only on pertinent call detail records mixed with other call records, which did not disclose which calls it considered local versus non-local, or intrastate versus interstate, for purposes of its backbilling.  VZ Stmt. 2.0 at 54-55.  Verizon claims that Core has billed Verizon switched access for traffic originated by IXCs, which is billable to the IXCs, not Verizon.  Core Stmt. 1.0 at Ex. BLM-6 (stating that “[t]hese CDRs will conclusively demonstrate what you already know (since you already have the call data from your own tandem records), which is that this is all IXC traffic delivered by Verizon to CoreTel over the interconnection arrangements.”).

		This re-billing is unsubstantiated and unsupported by applicable agreements.

		Verizon alleges that Core has billed Verizon switched access for ISP-bound traffic.  Core Stmt. 1.0 at 2-4; 32; Tr. 317-18, 341, 366-67.  In addition, Core’s switched access billings to Verizon include amounts billed for traffic originated in Pennsylvania and terminated in Delaware.  The ICAs do not authorize Core to bill Verizon for such traffic.  VZ Stmt. 3.0 at 41-42.

		The correct rate for Core to bill Verizon for ISP-bound traffic is $0.0007/MOU.  See Core Communications, Inc. v. AT&T Communications of PA, LLC and TCG Pittsburgh, Inc., Docket Nos. C-2009-2108186 and C-2009-2108239 (Opinion and Order entered December 5, 2012).  Core's rebilling for services already billed are stricken.

		The parties are directed to comply with the dispute resolution procedures that they agreed to in the ICAs in the future.

CONCLUSIONS OF LAW
		1.	The Commission has jurisdiction over the parties and subject matter of this case.

		2.	Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

		3.	The burden of proof is comprised of two distinct burdens: the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).

		4.	Core bears the burden of proving its claims, while Verizon bears the burden of proving the Verizon claims.

		5.	Core and Verizon are parties to two Pennsylvania interconnection agreements (ICAs): Verizon PA and Core interconnect pursuant to an ICA dated March 31, 2000, and Verizon North and Core interconnect pursuant to an ICA dated August 24, 2005.  Amended Complaint ¶10; Answer to Amended Complaint ¶10, fn 3; Joint Petition of Verizon Pennsylvania Inc. and Core Communications, Inc. for Approval of an Interconnection agreement under Section 252 of the Telecommunications Act, Docket No. A-210922F0002 (Opinion and Order entered February 9, 2001); Joint Petition of Verizon North Inc. and Core Communications, Inc., for approval of the Adoption of an Interconnection Agreement Under Section 252(i) of the Telecommunications Act of 1996, Docket No. A-31092F7001 (Opinion and Order entered Nov. 1, 2005).

		6.	Core breached the ICAs by failing to pay Verizon’s bills for facilities, traffic termination and directory listings.

		7.	The parties’ ICAs control their contractual relationship and are the first place the Commission must look to determine applicable rates.  Memorandum Opinion and Order, CoreComm Communications, Inc. v. SBC Communications, Inc., 18 FCC Rcd 7568, ¶ 32 (2003) (“CoreComm Order”), recon. denied, 19 FCC Rcd 8447 (2004) (“CoreComm Reconsideration Order”), vacated on other grounds, SBC Communications Inc. v. FCC, 407 F.3d 1223 (D.C. Cir. 2005).

		8.	Because Core ordered tariffed special access facilities, rather than UNEs, pursuant to the parties’ ICAs, Verizon correctly charged tariffed special access rates for the facilities at issue.

		9.	The FCC delisted entrance facilities as UNEs with its Triennial Review Order in 2003,[footnoteRef:17] followed by its Triennial Review Remand Order in 2005.[footnoteRef:18]  Pursuant to the change of law provision at Section 2.2 of the Adoption Agreement to Core’s ICA with Verizon PA, Verizon PA was entitled to cease providing UNEs that had been delisted upon written notice, which was provided.  The result was the same under the Verizon North agreement.  Verizon North ICA, Par. I.B. of Adoption Agreement and FN 1 to App. A thereto and Amendment No. 1 to the Adoption Agreement at Sections 2.4 and 2.5 (regarding “discontinued elements”).  At that point, Core was no longer entitled to purchase UNE entrance facilities under 47 U.S.C. § 251(c)(3) at TELRIC rates under its ICAs.  This Commission recognized the change in law clause in the Verizon PA ICA and approved Verizon PA’s amendment to its UNE Tariff 216 to reflect that entrance facilities were no longer available as UNEs and instead would be available at “special access rates . . . under Verizon’s tariffs.”  Verizon Pennsylvania Inc. Tariff for Other Telephone Companies (Tariff No. 216) Discontinue CLEC Access to Unbundled Entrance Facilities, Docket No. R-00050800 (Opinion and Order entered February 10, 2006). [17:  	See Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd 16978 (2003) (“TRO”), vacated in part and remanded, USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004).]  [18:  	Order on Remand, In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 20 FCC Rcd 2533 (February 5, 2005), review dismissed by, in part, motion granted by Covad Communs. Co. v. FCC, 2005 U.S. App. LEXIS 7454 (D.C. Cir., Apr. 28, 2005); review denied by Covad Communs. Co. v. FCC, 450 F.3d 528 (2006). ] 


		10.	Core’s ICAs do not grant Core the right to TELRIC-rated interconnection facilities, as no provision thereof either authorizes Core to purchase § 251(c)(2) entrance facilities or establishes TELRIC rates for such facilities.  Consequently, following the “delisting” of entrance facilities as UNEs in 2003, the ICAs required Core to obtain the ATCTs and LITGs, to the extent Core chose to obtain them from Verizon, at tariffed rates, not TELRIC rates.  Verizon North ICA at Part V, Section 3.2.2; Verizon PA ICA at Appendix 2 to the Adoption Agreement, FN 1.[footnoteRef:19] [19:  	Part V, Section 3.2.2 of the Verizon North agreement provides that Core “shall establish Access Toll Connecting Trunks pursuant to applicable Verizon Tariffs (including, but not limited to, to the extent applicable, Verizon Tariffs Pa. P.U.C.-No. 302 and F.C.C. No. 1), by which it will provide tandem‑transported Switched Exchange Access Services to Interexchange Carriers to enable such Interexchange Carriers to originate and terminate traffic to and from [Core’s] Customers.”   Similarly, footnote 1 to the Pricing Attachment  (Appendix 2 to the Adoption Agreement) of the Verizon PA ICA states that “[Verizon PA] rates and services for use by [Core] in the carriage of Toll Traffic shall be subject to [Verizon PA]’s tariffs for Exchange Access service.”] 


		11.	The provisions of 47 U.S.C. § 251 are not self-executing, and a carrier cannot complain if it adopted an ICA that gives it fewer rights than are available under § 251.  The FCC has held that when a CLEC has voluntarily opted into an agreement that “does not provide” a service that federal law requires, it has “effectively waived any right to insist” that it receive that service.  CoreComm Order,¶ 32.

		12.	In 2011, the United States Supreme Court ruled in Talk America Inc. v. Michigan Bell Tel. Co., 131 S.Ct. 2254 (2011) that some (but not all) entrance facilities qualify as interconnection facilities under § 251(c)(2), which a CLEC such as Core can buy at TELRIC rates, provided its ICA so allows.

		13.	Because the Talk America decision was issued in 2011, as a matter of law, it cannot justify Core’s unilateral refusal to pay before that time, in violation of the ICAs.  The express terms of Section 2.2 of the Verizon PA ICA Adoption Agreement allow Verizon to implement certain types of changes in law without an amendment to the ICA, upon notice, but do not allow Core to do so.  The Verizon North ICA contains similar provisions.  Verizon North ICA at General Terms & Conditions, Sections 8.3 and 8.4.  Therefore, Core cannot unilaterally refuse to pay based on the Talk America decision and must instead follow the change of law provisions of the ICAs.

		14.	The vast majority of the trunks at issue, including all of the ATCTs, are not “interconnection facilities” under 47 U.S.C. § 251(c)(2), as Core incorrectly asserts, because only facilities that are used to link the incumbent provider's telephone network with the competitor’s network for the mutual exchange of traffic are interconnection facilities under 47 USC § 251(c)(2).  Brief of the United States as Amicus Curiae Supporting Petitioners in the Talk America case (U.S. S. Ct. Nos. 10-313 and 10-329) (February 2011) at 2-3 (“FCC Amicus”).  In its Talk America decision, the U.S. Supreme Court deferred to the FCC’s interpretation as set forth in the FCC Amicus.  Talk America, 131 S. Ct. at 2257, 2265.  Thus, ATCTs are not local interconnection facilities under 47 U.S.C. § 252(c)(2) and are not required to be priced at TELRIC rates.

		15.	The LITGs are local interconnection facilities only to the extent they are used to carry traffic directly exchanged between Core and Verizon, not to the extent they are used to carry traffic destined for third party carriers.  “[A] single facility can be used for different functions, and . . . its regulatory treatment can vary depending on the use to which it is put.”  FCC Amicus at 18.  Therefore, a facility is not an interconnection facility subject to TELRIC pricing if it is used “‘solely for the purpose of originating or terminating . . . interexchange traffic [i.e., long distance traffic]’” and not for the mutual exchange of traffic between the CLEC and the ILEC, even though “‘the same exact wire’ could be used for both purposes.”  Id. at 19; see also Talk America, 131 S. Ct. at 2257, 2265 (deferring to FCC Amicus).  Core must pay Verizon all past-due amounts billed for facilities through the date of the Commission’s order, together with late payment charges of 18% per year for Verizon North and 9% per year for Verizon PA.

		16.	Core’s failure to pay Verizon’s switched access invoices violates 66 Pa. C.S. § 3017(b), which provides that “[n]o person or entity may refuse to pay tariffed access charges for interexchange services provided by a local exchange telecommunications company.”  Both Verizon PA and Verizon North are “local exchange telecommunications companies” as defined in 66 Pa. C.S. § 3012.

		17.	Core is not entitled to charge Verizon for terminating third-party traffic that transits Verizon’s network.  In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499 (Aug. 8, 1996) at ¶ 1034; 47 U.S.C. § 252(d)(2)(A)(i); 47 C.F.R. § 51.700.  The parties’ ICAs do not allow Core to bill Verizon reciprocal compensation for termination of third party traffic.  Verizon PA ICA at Att. 1, § 4.2 and Part B, definitions of “Local Traffic” and “Reciprocal Compensation; Verizon North ICA at Part V, § 2.7 and at Attachment 1 – Definitions (definition of “Reciprocal Compensation Traffic”).

		18.	Under 66 Pa. C.S. § 1312(a), this Commission has “the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron” when the Commission “determine[s] that any rate received by a public utility was unjust or unreasonable.”  66 Pa. C.S. § 1312(a).  Such refund shall include “interest at the legal rate from the date of each such excessive payment.”  Id.  The “legal rate” of interest is 6 percent per annum.  41 P.S. § 202.  See Duquesne Light Co. v. PUC, 117 Pa. Commw. at 36, 543 A.2d 196, 200 (Pa. Commw. 1988).

		19.	Core has overbilled Verizon by charging for terminating traffic originated by third parties.  These charges were unlawful, unjust and unreasonable.  Core must refund all overcharges with interest at the legal rate of 6% per annum.

		20.	Core’s failure to generate per-call AMA records for calls terminated over the MF trunks was a breach of the ICAs.  VZ Stmt. 1.0 at 69-70 and Ex. 23; VZ Stmt. 2.0 at 32-33 and Ex. 12-R; VZ Stmt 3.0 at 58; Verizon PA ICA at Attachment IV, Section 7.1 and Verizon North ICA at Part V, Section 2.6.3.

		21.	The Commission has previously rejected attempts to collect reciprocal compensation on VNXX traffic.  See Opinion and Order, Petition of Global NAPS South, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) of Interconnection Rates, Terms and Conditions with Verizon Pennsylvania Inc., PA PUC Docket No. A-310771F7000 (April 17, 2003) (“Global NAPS”) at 45 (“Based on our review of the record and applicable FCC orders, we conclude that calls to VNXX telephone numbers that are not in the same local calling area as the caller should not be subject to reciprocal compensation.”).

		22.	The parties’ ICAs bar Core from billing reciprocal compensation for traffic that does not originate and terminate with end users physically located within the same local calling area.  Verizon PA ICA at Att. 1, § 4.2 and Part B, definitions of “Local Traffic” and “Reciprocal Compensation; Verizon North ICA at Part V, § 2.7 and at Attachment 1 – Definitions (definition of “Reciprocal Compensation Traffic”).  The local calling area should be defined by the relevant ILEC’s tariff (including mandatory extended area service).  Core improperly charged Verizon to terminate substantial amounts of VNXX traffic.

		23.	In 2001, the FCC lowered the rate for terminating ISP-bound traffic from reciprocal compensation ($0.002814/MOU for Verizon PA) to a uniform rate that today is $0.0007/MOU.  ISP Remand Order, ¶¶ 2, 77.

		24.	Verizon PA is entitled to pay Core the FCC-ordered rate for ISP-bound traffic.  Petition of Core Communications, Inc. for Resolution of Dispute with Verizon Pennsylvania Inc. Pursuant to the Abbreviated Dispute Resolution Process, Docket No. A-310922F7000 (Opinion and Order entered May 27, 2003 and Opinion and Order on Reconsideration entered January 22, 2004).

		25.	The ISP Remand Order adopted a rebuttable presumption that traffic above a 3:1 ratio of terminating to originating traffic is ISP-bound.  ISP Remand Order, ¶ 79.  Although Core claims that it receives some voice traffic destined to CSCs and the like, it has failed to submit any evidence to quantify the amount of that traffic or to show that it is more than three times the traffic it terminates to Verizon.

		26.	Verizon PA complies with the “mirroring rule” aspect of the ISP Remand Order, under which the lower ISP-bound rate applies “only if an incumbent LEC offers to exchange all traffic subject to section 251(b)(5) at the same rate,” an offer that it could make “on a state-by-state basis.”  ISP Remand Order, ¶ 89.

		27.	Verizon sent an industry letter dated May 14, 2001 notifying all carriers (including specifically Core) of the availability of the “mirroring rule” rate and making available a “Rate Plan B” amendment to the ICAs that many carriers have accepted.  VZ Stmt. 1.0 at 79 and Exhibit 24.  Both the FCC and this Commission have held that this offer satisfies the mirroring rule.  The FCC did so in In the Matter of In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, 17 FCC Rcd 27039, 27161, ¶¶ 248-249 (FCC 2002) (“WorldCom Order”).  The Commission has approved dozens of “Rate Plan B” amendments in the eleven years since then, acknowledging that they fulfill the mirroring offer required by the ISP Remand Order.  VZ Stmt. 1.0 at 79-80.

		28.	Core has contractually admitted that the Rate Plan B amendment makes the mirroring offer required by the ISP Remand Order.  VZ Stmt. 1.0 at 80; Verizon North ICA at Amendment 2.

		29.	Core is judicially estopped from now claiming that a higher rate is due because this position is inconsistent with its prior admission that Verizon has made the mirroring offer required by the ISP Remand Order, and its prior arguments that $0.0007/MOU was the rate for terminating ISP-bound traffic, which it successfully maintained by obtaining an emergency order from this Commission requiring Verizon to pay at the rate of $0.0007/MOU during this litigation.  Trowbridge v. Scranton Artificial Limb Company, 560 Pa. 640, 747 A.2d 862, 864 (Pa. 2000), app. denied, 573 Pa. 699 (2003) (citing Associated Hospital Service of Philadelphia v. Pustilnik, 497 Pa. 221, 439 A.2d 1149, 1151 (Pa. 1981)).  The courts “have long applied this principle of estoppel where litigants ‘play fast and loose’ with the courts by switching legal positions to suit their own ends.”  Ligon v. Middletown Area Sch. Dist., 136 Pa. Commw. 566, 584 A.2d 376, 380 (Pa.Cmwlth. 1990).

		30.	The FCC’s mirroring rule does not, as Core asserts, require Verizon to offer to accept the lower $0.0007/MOU rate for terminating voice traffic, but still be willing to pay the CLEC the higher reciprocal compensation rates for the same traffic.  Core’s argument in this regard is contrary to the plain language of the ISP Remand Order, which says that an ILEC must “offer[] to exchange all traffic” at the same rate.  ISP Remand Order, ¶ 89 (emphasis added).  
Core’s argument that the FCC’s mirroring rule requires Verizon to offer to charge $0.0007/MOU not only for local voice traffic (traffic traditionally subject to reciprocal compensation rates), but also for interstate and intrastate switched access traffic and other traffic not included in Verizon’s definition, is directly contrary to the ISP Remand Order.  In that order, the FCC made clear that when it stated that an ILEC must “offer to exchange all traffic subject to section 251(b)(5) at the same rate,” it was using the term “section 251(b)(5)” to refer to “telecommunications traffic between a LEC and a telecommunications carrier other than a CMRS provider that is not interstate or intrastate access traffic,” and repeatedly stated that the mirroring rule applies to “local voice” traffic, not to switched access traffic.  ISP Remand Order, ¶ 89, FN 177 and ¶¶ 90-91.

		31.	In subsequent proceedings relating to the ISP Remand Order, both the FCC and the courts recognized that the offer required by the mirroring rule applies to “local” traffic.[footnoteRef:20] [20:  	In re Core Communs., Inc., 531 F.3d 849, 853 (D.C. Cir. 2008) (the “mirroring rule” applies “only if the ILEC also offers to charge the CLEC the same capped rate to terminate local traffic that originates on the CLEC's network”) (emphasis added); Petition of Core Communications, Inc. for Forbearance Under 47 U.S.C. § 160(c) from Application of the ISP Remand Order, 19 FCC Rcd 20179 (Rel. October 18, 2004), review denied, 455 F.3d 267 (D.C. Cir. 2006) at ¶ 23 (“The mirroring rule was adopted based on our finding that the record lacked evidence of any material differences between the costs of delivering ISP-bound traffic and local voice traffic.) (emphasis added). ] 


		32.	Nothing in the FCC’s 2011 ICC Reform Order[footnoteRef:21] allows Core to override the ISP Remand Order by retroactively collecting over a decade’s worth of uneconomic and market-distorting reciprocal compensation payments for terminating ISP-bound traffic for which Verizon already paid at the FCC’s $0.0007/MOU rate for ISP-bound traffic.  This result would promote regulatory arbitrage, whereas a key purpose of the ICC Reform Order was to reduce arbitrage opportunities in the intercarrier compensation realm. [21:  	Connect America Fund; a National Broadband Plan for Our Future, Establishing Just and Reasonable Rates for Local Exchange Carriers; Developing a Unified Intercarrier Compensation Regime, etc., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd 17663, ¶ 716, FN 1228 (Nov. 18, 2011) (“ICC Reform Order”).] 


		33.	Core’s argument that Verizon must retroactively pay it at reciprocal compensation rates for ISP-bound traffic that Verizon has already paid for at $0.0007/MOU is without legal merit.

		34.	Verizon is entitled to continue to pay Core $0.0007/MOU for ISP-bound traffic.

		35.	Pursuant to the ISP Remand Order’s $0.0007/MOU rate for ISP-bound traffic, switched access charges do not apply to ISP-bound traffic.  

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Joint Motion of Verizon Pennsylvania, Inc., Verizon North, Inc., and Core Communications, Inc., for the admission of the Late-Filed Proprietary Exhibits labeled Joint Proprietary Exhibit 1, 2 and 3 is granted.

		2.	The Formal Amended Complaint filed by Core Communications, Inc. against Verizon Pennsylvania LLC and Verizon North LLC at Dockets No. C-2011-2253750 and C-2011-2253787 is granted in part and denied in part, consistent with this Order.

		3.	The New Matter and Counterclaims to the Amended Complaint filed by Verizon Pennsylvania LLC and Verizon North LLC against Core Communications, Inc. at Docket No. C-2011-2253750 and C-2011-2253787 are granted in part and denied in part, consistent with this Order.

		4.	That Verizon Pennsylvania, Inc., and Verizon North LLC, shall promptly pay uncontested bills issued by Core Communications, Inc., in accordance with applicable interconnection agreements and applicable tariffs.

		5.	That Verizon Pennsylvania, Inc. and Verizon North LLC shall comply with the terms of the applicable interconnection agreements and applicable tariffs when contesting bills and when issuing bills to other carriers.

		6.	That Core Communications, Inc., shall immediately cease billing Verizon Pennsylvania, Inc. and Verizon North, LLC for traffic originated by other carriers.

		7.	That Core Communications, Inc., shall credit Verizon Pennsylvania, Inc., and Verizon North, LLC, for $1,000,000 which represents the amount overbilled for the reciprocal compensation for third-party originated traffic transited by Verizon.

		8.	That Core Communications, Inc., shall pay the bills tendered on or after May 17, 2009, by Verizon Pennsylvania, Inc., and Verizon North LLC, pursuant to the interconnection agreements existing between the companies.

		9.	That the request of Core Communications, Inc., to direct Verizon to pay bills issued by Core to Verizon in the amount of $2,532,143.22 for intrastate and interstate switched access on minutes carried over the SS7 trunks for which Core had already billed and Verizon had already paid Core at a lower rate, is denied.

		10.	Core is directed to pay $32,685.92 to Verizon Pennsylvania Inc. and Verizon North LLC for directory listing services.

		11	Going forward, Core is ordered to escrow all payments it withholds from Verizon as a result of any bona fide disputes of Verizon’s bills.  Violation of this requirement will subject Core to the possibility of civil penalties.

		12.	Core is directed to seek negotiation of an amendment to its ICAs if it wishes to be billed at TELRIC rates to the extent the LITGs are being used as local interconnection facilities pursuant to 47 USC § 251(c)(2).

		13.	Core is directed to cease billing Verizon for terminating traffic originated by third-party local exchange carriers, wireless carriers or interexchange carriers, and to limit its billing to traffic originated by Verizon.

		14.	Core is directed to cease billing Verizon reciprocal compensation or switched access on ISP-bound and VNXX traffic.

		15.	Core is directed to cease claiming credit under the 3:1 ratio set forth in the FCC’s ISP Remand Order for any traffic that is not Core-originated and also locally-dialed.  
This case shall be marked closed, but the Commission retains jurisdiction to monitor and enforce compliance with the terms of this Order.

Dated:	June 6, 2013					__/s/________________________________
							Susan D. Colwell
							Administrative Law Judge	
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