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	PECO Energy Company Supplement No. 75 to Tariff Electric – Pa PUC No. 4
	R-2013-2361111



ORDER

BY THE COMMISSION:

On April 30, 2013, PECO Energy Company (PECO or the Company) filed Supplement No. 75 to Electric Tariff – Pa. P.U.C. No. 4 at Docket No. R-2013-2361111, with the Pennsylvania Public Utility Commission (Commission), to become effective June 30, 2013.  PECO subsequently filed supplement No.82 extending the effective date to July 17, 2013.  The filing proposes to revise Electric Tariff Rule 12.1 Service Continuity, Limitation on Liability for Service Interruptions and Variations.  The filing was also served on the Office of Consumer Advocate, the Office of Small Business Advocate, and the Public Utility Commission’s Bureau of Investigation and Enforcement.

	History 

	On April 30, 2013, PECO filed a tariff supplement to provide for enhanced protection against strict liability suits.  The request is in response to an appeal of an April 2009 suit by State Farm Fire and Casualty Company (State Farm) against PECO in Common Pleas (Common Pleas) for residential property damage to certain insured customers resulting from an August 2008 lightning strike on PECO facilities.  The lightning strike caused an uncontrolled power surge to flow through customer meters and into inside wiring causing damage.  State Farm v. PECO, 54 A.3d 921 (Pa. Super 2012) (State Farm). 

	In its motion in the Common Pleas suit, PECO asserted that Rule 12.1 of its tariff provided liability protection against the suit; and that the Commission had primary jurisdiction regarding this matter.  State Farm countered that Rule 12.1 was void as against public policy, did not apply to its claim of negligence, strict liability, and breach of contract.  Common Pleas agreed with PECO respecting the primary jurisdiction of the Commission, finding “State Farm has cited no applicable case which holds that the principles of strict liability usurp the PUC as the supreme law of the land.”  (State Farm at 931).  State Farm filed an interlocutory appeal to Superior Court seeking review of the Common Pleas decision.  The Superior Court vacated the Common Pleas order to the extent that it precluded State Farm from pursuing its strict liability claim.

			The Superior Court summarized the key points of the State Farm argument: because Pennsylvania Courts have recognized strict liability claims against electric utilities[footnoteRef:1], PECO must expressly disclaim strict liability in order to avoid defending against strict liability claims (State Farm at 931).  While the Superior Court found that PECO Rule 12.1 did not provide for an express waiver of strict liability, it did provide instruction on how PECO may avoid similar liability in the future.  It opined as follows.  [1:  Schiner v. Pa. Power & Light Co. 501 A.2d 1128 (Pa. Super. 1985) (if electricity in a dangerous and defective condition passes into the stream of commerce causing harm strict liability may apply against the electric utility).] 

For PECO’s tariff to disclaim strict liability, Rule 12.1 must include some language purporting to disclaim liability for electricity which “[was] expected to and [did] reach the user or consumer without substantial change in the condition in which it was sold” and for electricity which possessed “a defective condition, unreasonably dangerous.” (State Farm 931).

	Discussion

		The Commission agrees with the concept of adding strict liability language to the tariff.  However, we do not agree with the language initially submitted by PECO, that was based on the above opinion of the court.  We do not agree with the language because we cannot endorse any tariff language which expressly states or could be interpreted to mean that service in a “defective condition, unreasonably dangerous” would be acceptable under the Public Utility Code

		In accordance with the direction of the State Farm Superior Court decision regarding strict liability limitations, PECO proposes the following revised language to Supplement No. 75 to Electric Tariff Pa P.U.C No. 4, Tariff Rule 12.1 Service Continuity - Limitation on Liability for Service Interruptions and Variations:

	“The Company makes no warranty as to merchantability or fitness for a particular purpose, express or implied, by operation of law or otherwise.  To the extent applicable under the Uniform Commercial Code or on any theory of contract or products liability, the company limits its liability in accordance with the previous paragraph to any Customer or third party for claims involving and including, but not limited to, strict products liability, breach of contract, and breach of actual or implied warranties of merchantability or fitness for an intended purpose.”


		We believe that PECO’s revised strict liability waiver language does not contradict the directions set forth in 66 Pa. C.S. Section 1501.  Additionally, the Commission has approved strict liability tariff limitations in the past and there are no valid reasons to deny PECO the same general treatment.[footnoteRef:2]  Nevertheless, we note that the revised strict liability waiver does not trump the “reasonableness of service” requirements of 66 Pa. C.S. Section 1501.  In other words, our approval of the proposed strict liability waiver does not alter in any way the statutory mandate that PECO provide safe, adequate, reliable and reasonable service.  [2:  Metropolitan Edison Company, Electric Pa. P.U.C. No. 51, First revised Page 62; Pennsylvania Electric Company, Electric Pa. P.U.C No. 80, Original Page 69; Equitable Gas Company, Gas  PA. P.U.C. No. 22, Original Page No. 26. ] 


		Upon our review of the proposed tariff filing, we find that it does not appear to be unlawful, unjust, unreasonable, or contrary to the public interest.  Therefore, we shall permit the proposed filing to become effective on the date requested.  However, approval of this filing does not constitute a determination that the filing is lawful, just, or reasonable, but only that further investigation or suspension does not appear to be warranted at this time; THEREFORE,

IT IS ORDERED:

1.	That Supplement No. 75 to Tariff Electric – Pa PUC No. 4, as postponed by Supplement No. 82, is hereby allowed to become effective on July 17, 2013.

2.	That this Order is without prejudice to any formal complaints timely filed against the proposed Tariff Supplements.

	3.         That a copy of this Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, and the Bureau of Investigation and Enforcement, and PECO Energy Company.



4.	That the proceeding at Docket No. R-2013-2361111 be closed.

[image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary




(SEAL)


ORDER ADOPTED:  July 16, 2013
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