PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg PA 17105-3265

Public Meeting held July 16, 2013

Commissioners Present:

Robert F. Powelson, Chairman
John F. Coleman, Jr., Vice Chairman
Wayne E. Gardner
James H. Cawley
Pamela A. Witmer

	Lidia Shan 

	v.

Verizon Pennsylvania Inc.
	C-2009-2150021




OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition) filed by Lidia Shan (Petitioner) on March 18, 2013, relative to the above-captioned proceeding.  The Petition was filed in response to the Commission’s Opinion and Order, entered on August 31, 2012, at this Docket (August 2012 Order).  Verizon Pennsylvania Inc. (Verizon) filed an Answer to the Petition (Answer) on April 1, 2013.  For the reasons set forth herein, we shall deny the Petition.

History of the Proceeding

On December 29, 2009, the Petitioner filed a Formal Complaint (Complaint) with the Commission against Verizon, alleging that there were incorrect charges on her bill.  In a letter attached to the Complaint, the Petitioner also alleged the following:  (1) that Verizon did not offer flexibility in discounting her monthly payments when her telephone service was suspended at her request for nine months; (2) that, when she arranged for her telephone service to be suspended in September 2008, she was told by a Verizon representative that her monthly bill would be $1.00 as it was in 2007; (3) that, when she received the bill from Verizon, the charge was only $1.00 to $2.00 less than her regular telephone bill; and (4) that the Verizon representatives could not explain why she had to pay for a dial tone line and voice line while her telephones were out of service.[footnoteRef:1] [1:  	The Complaint was a timely appeal of a decision issued by the Commission’s Bureau of Consumer Services at Case No. 2520207.    
] 


		Verizon filed an Answer on January 20, 2010.  In its Answer, Verizon admitted that the Petitioner previously had two telephone accounts with it and averred that the Petitioner voluntarily disconnected the two accounts on November 30, 2009.  Verizon admitted that it was contacted by the Petitioner on September 5, 2007, when she requested that her service be temporarily suspended effective September 17, 2007.  Verizon additionally admitted that the Commission approved a promotional offering in 2007, under which residential customers who temporarily suspended their service were eligible for a monthly credit for up to six months.  Verizon noted that the promotion was offered from September 4, 2007, through November 21, 2007.  Verizon further admitted that it was contacted by the Petitioner on September 4, 2008, when she requested that her service be temporarily suspended effective September 18, 2008.  Verizon denied that the Petitioner was offered a promotional rate for the temporary suspension of service in 2008, because the promotional offering ended in November 2007.  Verizon admitted that the Petitioner was billed $13.00, plus tax, while her service was temporarily suspended in 2008, instead of her regular bill of $16.00, plus tax.  Verizon averred that it charged the Petitioner in accordance with its Commission-approved tariff.

		By letter filed on February 5, 2010, the Petitioner responded to Verizon’s Answer.  The Petitioner requested that the Commission revise the provisions of Verizon’s tariff which relate to temporary suspension of service.

		A hearing was held as scheduled on September 23, 2010.  The Petitioner appeared pro se and testified in support of the Complaint.  Verizon was represented by counsel, presented one witness, and sponsored one exhibit that was admitted into the record.

		The record consists of a 117-page transcript and one exhibit.  The record closed on November 29, 2010.

		In her Initial Decision, issued April 13, 2012, Administrative Law Judge (ALJ) Cynthia Williams Fordham dismissed the Complaint on the basis that the Petitioner did not sustain her burden of proof.  I.D. at 13, 14.  The Petitioner filed Exceptions on April 23, 2012.  Verizon filed Replies to Exceptions on May 14, 2012.

		In our August 2012 Order, we denied the Exceptions and adopted the ALJ’s Initial Decision.  As previously noted, the Petitioner filed the instant Petition on March 18, 2013, and Verizon filed an Answer on April 1, 2013.

		On April 16, 2013, the Petitioner filed a letter in response to Verizon’s Answer (Reply).  On April 19, 2013, Verizon filed a Motion to Strike the Reply.  On April 29, 2013, the Petitioner filed a Protest Against Verizon’s Motion to Strike.[footnoteRef:2] [2:  	Our Regulations permit the filing of a Petition for Rescission and the filing of an Answer to the Petition for Rescission.  See, 52 Pa. Code § 5.572(a) and (e).  The Regulations do not provide for the filing of a Reply to an Answer or for any subsequent filings after the Answer has been filed.  Accordingly, we will not consider the Petitioner’s Reply or any subsequent filings.] 


Discussion

Legal Standards
 
We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
  
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision. 

A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

August 2012 Order 

	In the August 2012 Order, we addressed Ms. Shan’s Exceptions regarding the burden of proof and concluded that the ALJ correctly determined that Ms. Shan has the burden of proof in this proceeding.  We initially noted that, in her Complaint, Ms. Shan stated that there were incorrect charges on her bill for temporary suspended service.  We additionally noted that, in the letter attached to her Complaint and in her testimony during the hearing, Ms. Shan also challenged the charges in Verizon’s tariff pertaining to temporary suspended service and requested that the tariffs be revised because they were unreasonable.  We further acknowledged that Ms. Shan questioned why she was billed for the following charges when her service was temporarily suspended:  dial tone phone line charge, line cost charge, telephone company equipment, charge listing, custom calling service, touch tone and wire maintenance plans, and the Federal Universal Service Fund charge.  August 2012 Order at 8.

In reaching our determination on the burden of proof standard, we stated the following:  
As the Complainant is seeking relief from the Commission in the form of a directive that Verizon take a specific action, she is a proponent of a rule or order and has the burden of proof under Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  Additionally, because the Complainant is challenging the rates in Verizon’s tariff which govern temporary suspension of service, she has the burden of proving that the rates are unreasonable.  Tariff provisions that have been approved by the Commission, as Verizon’s tariff provisions here, are prima facie reasonable.  Lynch v. Pa. PUC, 594 A.2d 816, 819 (Pa. Cmwlth. 1991).  Commission-approved tariff provisions have the force of law and are binding on both the public utility and its customers.  When a customer is challenging an existing rate, the customer bears the burden of proving that the charge is no longer reasonable.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).  In this case, while the Complainant has questioned and expressed dissatisfaction with the charges in Verizon’s tariff, she has not presented evidence to demonstrate that the existing charges for temporary suspension of service are unreasonable.
  
August 2012 Order at 8-9.

Additionally, we found that Verizon charged Ms. Shan in accordance with the rate in its Commission-approved tariff.  We stated that, under its tariff, Verizon is permitted to bill customers who have temporarily suspended their service at the full monthly rate for the following services:  dial tone line charge, line cost charge, telephone company equipment, charge listings, custom calling service, touch-tone and wire maintenance plans, and Federal Universal Service Fund.  We also stated that Verizon’s tariff permits a one-time temporary suspension charge of $26.  Id. at 9 (citing Verizon Exh. 1; and Tariff Telephone – Pa. P.U.C. No. 1, Sections 22C and 27).  We concluded that, based on the evidence in the record before us, when Ms. Shan temporarily suspended her telephone service in September 2008, Verizon billed her consistent with its tariff provisions.  Id. (citing Tr. at 15, 73, 74).
			

Positions of the Parties 

In the Petition, Ms. Shan avers that she did not receive any correspondence from the Commission concerning the decision reached in the August 2012 Order until February 25, 2013, during her conversation with a Commission staff member who advised Ms. Shan that the August 2012 Order had been sent to Ms. Shan but was returned to the Commission.  The Petitioner states that the Order was never delivered to her mailing address that is in the Commission’s records.  Petition at 1.  

Additionally, the Petitioner avers that both the ALJ’s and the Commission’s decisions were based on biased opinions and did not address the issues raised in the Complaint.  Id.  The Petitioner reiterates the information that was contained in her Complaint and continues to challenge Verizon’s tariff pertaining to temporary suspension of service.  Id. at 2-3.  
  
Furthermore, the Petitioner asserts that the ALJ did not apply the proper burden of proof analysis.  The Petitioner believes she satisfied the burden of proof by demonstrating that Verizon did not apply the correct tariff provision, which pertains to suspension of service, to her account.  She avers that Verizon has the burden of proof to show that it was correctly charging her and that its tariffed rates pertaining to voluntary suspension of a customer’s service are reasonable.  Id. at 3.  The Petitioner requests rescission of the August 2012 Order as well as a new hearing in connection with her Complaint.  Id. at 4.

In its Answer, Verizon states that any suggestion by the Petitioner that the August 2012 Order was not sent to her is incorrect.  Verizon attached to its Answer copies of the envelopes it obtained from the Commission’s Secretary’s Bureau that reflect the Commission’s two attempts to serve the Order on the Petitioner.  Verizon avers that the first attempt to serve the August 2012 Order was made by certified mail on August 31, 2012, and the second attempt was made by first class mail on September 6, 2012.  Verizon notes that both envelopes were addressed to the Petitioner’s correct address that was provided by her and used throughout this proceeding, and both envelopes were returned to the Commission.  Verizon additionally notes that each envelope contained the notation “Temporarily Away.  Return to Sender,” and, therefore, states that the Petitioner was away from her residence for a period of time and had instructed the United States Postal Service to return mail to senders.  Answer at 3.

Verizon additionally avers that the Petitioner did not meet the legal standards for rescission of a Commission Order, as set forth in Duick, supra, because the Petitioner has not presented any new facts or arguments in her Petition that were previously overlooked or not considered by the Commission.  Verizon states that the main issue the Petitioner has raised in her Petition – that the Commission incorrectly assigned the burden of proof to the Petitioner in this proceeding – was raised by the Petitioner in her Exceptions and thoroughly and correctly reviewed and decided by the Commission in the August 2012 Order.  Id. at 5.

Disposition 

		Based on our review of the record, the Petitioner’s averments, the response thereto, and the applicable law, we conclude that the Petition should be denied.  First, in response to the Petitioner’s averments that the August 2012 Order was never delivered to her mailing address contained in the Commission’s records, our review of the Commission’s files indicates that the Order was sent to the Petitioner’s mailing address that she provided to the Commission.  The Commission’s Secretary’s Bureau sent the Order to the Petitioner’s record address twice:  once by certified mail on August 31, 2012, and a second time by first class mail on September 6, 2012.  The envelopes for both mailings were marked “Temporarily Away.  Return to Sender.”  While it appears that under the circumstances, the Petitioner may not have received immediate notification of the issuance of the August 2012 Order, she has not been deprived of the opportunity to be heard regarding the Commission’s decision in the Order.  The Petitioner timely filed the instant Petition,[footnoteRef:3] and we will address her positions regarding the August 2012 Order in this Opinion and Order. [3:  	Pursuant to Section 5.572(d) of our Regulations, 52 Pa. Code § 5.572(d), petitions for rescission may be filed at any time.] 


		The Petitioner’s remaining averments pertain to issues that were specifically addressed and decided upon in the August 2012 Order.  The Petitioner restates the information that was in her Complaint and continues to challenge Verizon’s tariff rates pertaining to temporary suspension of service.  A hearing was conducted on the matters that the Petitioner raised in her Complaint.  Additionally, in the August 2012 Order, we concluded that, based on the record, when Ms. Shan temporarily suspended her telephone service in September 2008, Verizon billed her consistent with its tariff provisions.  See, August 2012 Order at 9.  

Moreover, the Petitioner has previously raised, and we have thoroughly addressed, the Petitioner’s averments pertaining to the burden of proof .  In her Exceptions, the Petitioner argued that Verizon has the burden of proof to show that the rates in its Commission-approved tariff for temporary suspension of telephone service are just and reasonable.  Exc. at 2.  In the August 2012 Order, we stated that, because Ms. Shan was challenging the rates in Verizon’s tariff which govern temporary suspension of service, she had the burden of proving that the rates are unreasonable.  We determined that she did not present evidence to demonstrate that the existing charges for temporary suspension of service are unreasonable.  August 2012 Order at 8-9.  For these reasons, we find that the Petitioner has not satisfied the standards for rescission of our Order, because she has not raised any “new and novel arguments” or considerations which appear to have been overlooked.  On the same basis, we conclude that it would not be in the public interest or an efficient use of the Parties’ resources to hold a second hearing on issues that have previously been addressed and ruled upon.

Conclusion

		Based on our review of the record, the Petition, and the Answer thereto, we shall deny the Petition, consistent with the discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for Rescission filed by Lidia Shan on March 18, 2013, is denied, consistent with this Opinion and Order.

2.	That this proceeding shall be marked closed.


[image: ]							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary



(SEAL)
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