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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Kimberly A. Hrenyo (Complainant) filed on January 12, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, which was issued on January 3, 2013, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL) on January 21, 2013.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt, in part, and modify, in part, the ALJ’s Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On July 5, 2012, the Complainant filed a Formal Complaint (Complaint) against PPL,[footnoteRef:1] alleging that PPL had been billing her improperly for the past several years.[footnoteRef:2]  The Complainant asserted that after PPL installed a new meter at her residence, her usage dropped, and she concluded that the previous meter had been defective.  The Complainant requested that she be credited for years of inaccurately high bills.  Complaint at 5. [1: 		The Complaint was served on PPL on July 20, 2012.
]  [2: 		The Complaint is a timely appeal from the June 6, 2012 decision issued by the Commission’s Bureau of Consumer Services at BCS Case No. 2957383.
] 


		On August 8, 2012, PPL filed a timely Answer to the Complaint in which it denied the allegations set forth therein.  PPL averred that it met with the Complainant at her home on March 8, 2012, and determined that the Complainant had a new pole garage installed the prior year.  PPL noted that the pole garage was heated, and that it contained a vehicle lift for use in working on cars.  PPL asserted that, during its visit to the Complainant’s home, it determined that the Complainant had the ability to use the electricity for which she was billed.  Answer at 1.  PPL further averred that, on March 12, 2012, it removed and tested the Complainant’s meter, and that the test results showed that the meter was performing at an accuracy level of 100.49%.  PPL stated that it contacted the Complainant regarding the test results on March 22, 2012.  Answer at 1-2.

		On November 8, 2012, a telephonic hearing was convened on this matter before ALJ Barnes.  The Complainant appeared pro se, testified on her own behalf, and provided one exhibit, which was admitted into the record.  PPL was represented by counsel, presented the testimony of two witnesses, and introduced three exhibits, all of which were admitted into the record.  The hearing generated a transcript of thirty-eight pages.  The record was closed on December 3, 2012.
		On January 3, 2013, the Commission issued the Initial Decision of ALJ Barnes, which denied the Complaint.  I.D. at 8.  On January 12, 2013, the Complainant filed Exceptions to the ALJ’s Initial Decision.  On January 21, 2013, PPL filed timely Replies to the Complainant’s Exceptions.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PPL.  If the evidence presented by PPL is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 7, 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization),
and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5; see also, Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010).

ALJ Barnes made eighteen Findings of Fact and reached six Conclusions of Law.  I.D. at 2-4, 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

		The Complainant is of the opinion that her electric bills for the years 2010 and 2011 were unreasonably high compared to those she received prior to those years, and compared to bills she received in 2012.  The Complainant testified that she began complaining to PPL regarding high bills in January 2011, and that PPL eventually replaced her meter in March 2012.  According to the Complainant, her electric consumption decreased substantially after the meter was replaced.  Therefore, it is the Complainant’s belief that the old meter was defective, and that she is entitled to a credit for high bills for the years 2010 and 2011.  Tr. at 6-7.

		In support of her assertions, the Complainant provided a comparison of her total electric consumption during the months of April through October for the years 2009 through 2012, as follows:

	Usage Period
	2009
	2010
	2011
	2012

	April – October
	9,592 kWh
	11,281 kWh
	12,534 kWh
	9,230 kWh



Id. at 6.  The Complainant stated that she used the period April through October as her basis for comparison because those months cover the time period after her meter was replaced in 2012.[footnoteRef:3]  Id. [3: 		At the time of the hearing, no electric usage information was available to the Complainant beyond October 2012.] 


		The Complainant also testified that, in the beginning of January 2012, construction of a pole building was completed on her property, and that the pole building was equipped with electric heat and an additional furnace.  Id. at 6.  According to the Complainant, construction of the pole building took approximately five months.  Id. at 11-12.  The Complainant stated that she had expected her electricity usage to increase after completion of the pole building, but in actuality, it decreased.  Id.

		In response to the Complainant’s high bill/high usage concerns, a PPL customer contact representative visited the Complainant’s property on March 8, 2012.  The PPL representative conducted a walk-through of the Complainant’s home to survey the various types of electrical appliances installed in the home, and to determine the potential for overall electricity consumption.  Id. at 15-16.  Based on that survey, the PPL representative determined the average potential electricity consumption in the Complainant’s home to be approximately 2,187 kWh per month, or about seventy-three kWh per day.  Id. at 16-19; PPL Exh. 6.  The PPL representative also determined that the Complainant’s residence was actually using approximately forty-nine kWh per day at the time of his visit, based on meter readings conducted on March 5 and March 8, 2012.  Tr. at 19.  The PPL representative testified to his belief that the potential for electricity usage at the Complainant’s home was in line with her actual consumption at the time of his visit.  Id.  Moreover, the PPL representative stated his belief that the Complainant had the potential to use the amount of electricity for which she had been billed.  Id. at 28.

		In addition to conducting the walk-through survey of the Complainant’s home, PPL had the Complainant’s meter removed and replaced on March 12, 2012, as the Complainant noted.  Id. at 15; PPL Exh. 5.  The old meter was tested for accuracy on March 14, 2012.  PPL Exh. 5.  According to the test results, the average accuracy of the meter was 100.5 percent, which falls within the two percent accuracy limits set forth in the Commission’s regulations.  Tr. at 22-23; PPL Exh. 5.  See, 52 Pa. Code § 57.20(c).  In addition, the test results indicated that the AMR module, which transmits the meter information to PPL, was also operating properly.  Tr. at 23; PPL Exh. 5.

		The PPL customer contact representative provided a comparison of the Complainant’s electricity consumption during the month of October for the years 2009 through 2012, as follows:

	Usage Period
	2009
	2010
	2011
	2012

	October
	1,110 kWh
	1,504 kWh
	1,273 kWh
	1,191 kWh



Tr. at 26-27; PPL Exh. 1.  The PPL representative testified that the Complainant’s usage for the month of October would be considered “base use,” because it was not likely to reflect the use of heating or air conditioning.  Tr. at 26.  It was the representative’s opinion that this comparison shows that there was no significant change in the Complainant’s usage after her meter was replaced in March 2012.  Id. at 27.

ALJ’s Initial Decision

In her Initial Decision, ALJ Barnes found that, although the Complainant’s meter was replaced in March 2012, her bills have not significantly changed from prior years.  In support of this finding, the ALJ notes that the Complainant’s electricity usage for September 2011 was 1,468 kWh, compared to usage of 1,261 kWh for September 2012.  I.D. at 3.  The ALJ also found that there was evidence to show that the Complainant’s electricity usage for the month of December during the years 2008 through 2011 was as follows: 

	Usage Period
	2008
	2009
	2010
	2011

	December
	1,416 kWh
	1,289 kWh
	2,896 kWh
	2,360 kWh



Id. at 4; Tr. at 31.  While the Complainant’s December usage appears to have increased during the years 2010 and 2011 compared to 2008 and 2009, the ALJ inferred from testimony that electricity probably was being used in the construction of the pole building on the Complainant’s property during December 2010, which would account for the additional electricity usage during that month.  I.D. at 6.  The ALJ also reasoned that, since the pole building already would have been completed in December 2011, there was potential for additional electricity consumption during that month since the heat probably was turned on.  Id.  Thus, the ALJ found that the Complainant failed to establish a prima facie case to show that her power usage for 2010 and 2011 was unchanged from earlier periods, and that her bills for the same amount of power usage during those years were higher than previous bills.  Id.

The ALJ also found that the Complainant failed to show that her bills significantly decreased after her meter was removed and replaced in March 2012, and thus, failed to show that the old meter was faulty.  Id.  The ALJ stated that the evidence supports a finding that the old meter was pulled and tested in March 2012, and that the test results fell within the limits of the Commission’s regulations.  Id. at 6-7.  

Consistent with the above findings, the ALJ dismissed the Complaint.  Id. at 8.

Exceptions and Replies

		In her Exceptions, the Complainant takes issue with various Findings of Fact made by the ALJ, as well as with the ALJ’s conclusions.  The Complainant also attempts to introduce additional evidence in support of her Complaint through various statements and allegations, as well as through a number of exhibits attached to her Exceptions.

		With regard to the pole building that was constructed on the Complainant’s property, the Complainant notes that the building was completed in January 2012, and not January 2011, as the ALJ stated in her Finding of Fact No. 3.  Exc. No. 1.  Therefore, the Complainant asserts that construction of the building did not occur in December 2010, as the ALJ inferred, and that there was no electricity or heat available to the building in December 2011, as the ALJ thought.  Exc. Nos. 1 and 9.  The Complainant also asserts that, although electricity was installed in the pole building, it does not use electricity for heating.  Exc. Nos. 1 and 8.[footnoteRef:4] [4: 		Although the Complainant asserted in her Exceptions that the pole building does not use electric heat, she testified at the November 8, 2012 hearing that the pole building was equipped with electric heat and another furnace.  Tr. at 6.] 


		The Complainant also takes issue with the ALJ’s finding that her electricity usage did not significantly change from prior years after the new meter was installed.  In this regard, the Complainant notes once more, the differences in her usage for the period April through October for the years 2009 through 2012.  Exc. Nos. 6 and 8.  Contrary to the ALJ’s finding, the Complainant asserts that there is substantial evidence that there was a problem with her old meter.  Exc. No. 9.

		The Complainant also contends that, while the PPL customer contact representative conducted a brief walk-through of her property, no actual tests were conducted to determine the electricity usage of her appliances.  The Complainant opines that “[i]t is impossible to determine how much energy an item is using by viewing an item.”  Exc. No. 3.

		In its Reply Exceptions, PPL denies that the ALJ committed any error of law or abuse of discretion with regard to any of her findings or conclusions.  PPL also objects to the Complainant’s attempt to introduce evidence and exhibits in her Exceptions that were not part of the record in this proceeding.

		With regard to the ALJ’s Finding of Fact No. 3, which states that the Complainant’s pole building was completed in January 2011, PPL avers that it appears this was a typographical error.  PPL asserts that the ALJ’s subsequent finding that the pole building was completed in December 2011, is consistent with the Complainant’s allegation that it was completed in January 2012.  R.Exc. No. 1.

		PPL also contends that the ALJ correctly found that the Complainant’s electricity usage did not change significantly after her meter was replaced in March 2012.  Noting the ALJ’s comparison of the Complainant’s September 2011 usage versus 2012, PPL avers that, when these usage figures are divided by the number of days in each respective billing cycle, the resulting average usage of 45.88 kWh/day for September 2011, is “extremely consistent” with the average usage of 42.03 kWh/day for September 2012.  R.Exc. No. 6.  PPL argues that any significant differences occurred during the heating season, as shown in the ALJ’s comparison of the Complainant’s December usage for the years 2008 through 2011.  Id.  PPL asserts that the ALJ correctly found that such fluctuations in usage are reasonable because the Complainant’s residence used forced hot air heat in the winter months and central air conditioning in the summer months.  R.Exc. No. 6, citing Finding of Fact No. 16.

		With regard to the Complainant’s increasing electricity usage from 2009 through 2011 during the period April through October, PPL argues that outside temperatures must be taken into account when comparing summer usage in a home equipped with air conditioning.  R.Exc. No. 8.  PPL notes that the cooling degree days for the period in question during those years amounted to 582 in 2009, 975 in 2010, and 883 in 2011.  Id., citing PPL Exh. 1.  PPL states that it is expected that usage will increase when the number of cooling degree days increases.  R.Exc. No. 6.  PPL also asserts that electric tools used during construction of the pole building during this time period in 2011 also would have led to an increase in electricity usage.  Id.

		With respect to the Complainant’s concerns regarding PPL’s walk-through investigation of the Complainant’s home, PPL states:

Any investigation is limited to an examination of the items within a home which have the potential to use electric and are then assigned a kilowatt calculation equal to the average electric usage of such item.  This “potential usage” is then compared with “actual usage” to determine if the two are within range.  In this case, the actual usage was quite similar to the potential usage.

R.Exc. No. 3.

Disposition

		Upon consideration of the record evidence in this proceeding, we agree with the ALJ that the Complainant failed to establish a prima facie case with regard to her contention that her bills for 2010 and 2011 were unreasonably high due to a faulty meter.  However, we do not agree with the ALJ’s reasoning in reaching that conclusion.  As the Complainant points out in her Exceptions, the ALJ’s Finding of Fact No. 3, which states that the Complainant’s pole building was completed in January 2011, was in error.  Record evidence shows that the building actually was completed in January 2012.  Tr. at 6, 12.  In addition, the record shows that the contract for construction of the building was signed by the Complainant in August 2011, and that construction took approximately five months.  Id. at 11-12.  Therefore, the ALJ’s inference that electricity was being used during construction of the pole building in December 2010 was incorrect.  Also, the ALJ’s inference that electricity was being used in the pole building in December 2011 because the heat probably was turned on is likewise incorrect, as the record shows that electricity was not available to the pole building until January 2012.  Id. at 12.  Therefore, we do not agree with the ALJ that the Complainant’s increased electricity usage in December 2010 and 2011 can be attributed to the construction of the pole building.  Moreover, we do not believe that an analysis of the Complainant’s electricity consumption for a single month is sufficient to determine whether or not her overall consumption during 2010 and 2011 could be considered abnormal.

		Notwithstanding our disagreement with the ALJ’s argument, we nevertheless find that the Complainant has failed to meet her burden of proving that she did not use the electricity for which she was billed during 2010 and 2011.  While we agree that the Complainant’s total electricity consumption for those years was greater than it was in 2009, we note that the total number of cooling degree days also rose significantly during those years compared to 2009.[footnoteRef:5]  Since the Complainant’s home is equipped with central air conditioning, it is not unreasonable to conclude that an increase in her electricity consumption would be consistent with such an increase in the number of cooling degree days.  In addition, the Complainant appears to have experienced average monthly electricity consumption of 1,681 kWh in 2010, and 2,048 kWh in 2011.[footnoteRef:6]  Since PPL’s customer contact representative determined that the Complainant’s household had the potential to utilize approximately 2,187 kWh per month, it is not unreasonable to conclude that the Complainant’s metered consumption for 2010 and 2011 was accurate, since it falls below the estimated potential consumption level for her property.[footnoteRef:7] [5: 		The total number of cooling degree days was 582 for 2009, 975 for 2010, and 883 for 2011.  PPL Exh. 1.
]  [6: 		20,180 annual kWh ÷ 12 = 1,681 kWh/month for 2010.
		24,579 annual kWh ÷ 12 = 2,048 kWh/month for 2011.  PPL Exh. 1.
]  [7: 		PPL’s analysis of the Complainant’s electric usage potential does not appear to account for the existence of central air conditioning, the inclusion of which would add to the estimate provided by PPL.  PPL Exh. 6.  Also, PPL’s witness testified that his estimate of the potential electricity utilization of the Complainant’s furnace did not account for the fact that the furnace was not ducted throughout the house, but that the ducting apparently terminated at the furnace.  Tr. at 20-21; PPL Exh. 6.
] 


		We also find that the Complainant failed to show that her electric meter was faulty, leading to the increased consumption levels for which she was billed in 2010 and 2011.  As noted, supra, the Complainant’s increased consumption can be reasonably explained without the need to posit a defective meter as the cause.  Also, although it is true that the Complainant’s electricity usage for the period April through October declined in 2012, compared to her usage during that same period in 2010 and 2011, we find no evidence that would lead us to conclude that this decline was the result of PPL’s replacement of the meter in March 2012.[footnoteRef:8]  Moreover, testing of the removed meter revealed it to be accurate within the limits prescribed by our Regulations, and also revealed that the AMR device associated with the meter was functioning accurately.  PPL Exh. 5.  Thus, we can find no evidence to conclude that the Complainant’s meter had been defective. [8: 		According to the Complainant’s account activity statement, the total number of degree days (heating and cooling) for the April—October period was 1,912 for 2010, 2,150 for 2011, and 1,867 for 2012.  PPL Exh. 1.   Thus, the total number of degree days decreased, somewhat, in 2012 compared to the previous two years.  This may account, in part, for the decrease in overall consumption for that period in 2012.] 


		Accordingly, we find that the Complainant has failed to establish a prima facie case with regard to a “high bill” complaint, and consistent with the Waldron Rule as discussed supra.  We further find that the Complainant has failed to prove that her electric meter was defective.

Conclusion

In light of the above, we shall:  (1) grant the Complainant’s Exceptions, in part, and deny them, in part; (2) adopt the ALJ’s Initial Decision, as modified, consistent with the discussion in this Opinion and Order; and (3) dismiss the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Kimberly A. Hrenyo, filed on January 12, 2013, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued January 3, 2013, is adopted, as modified, by this Opinion and Order.
3. That the Formal Complaint filed by Kimberly A. Hrenyo on July 5, 2012, against PPL Electric Utilities Corporation, is dismissed, consistent with this Opinion and Order.

4. That the record at Docket No. F-2012-2314680 be marked closed.

[image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 16, 2013
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