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1 A. Yes, by a c o r r e s p o n d i n g l e v e l . 

2 Q. Would Enron proceed w i t h t h a t p l a n ? 

3 A. Yes, assuming t h a t ' s a l l t h a t i s changed 

4 i n t h e p r o p o s a l . 

5 MR. DWORETZKY: I have n o t h i n g f u r t h e r , Your 

6 Honor. 

7 JUDGE CHESTNUT: Mr. C l a r k . 

8 CROSS-EXAMINATION 

9 BY MR. CLARK: 

10 Q. Mr. Kean, I'm Roger C l a r k . I'm an a t t o r n e y 

11 f o r t h e e n v i r o n m e n t a l i s t s . 

12 I j u s t want t o c l e a r up what may be a 

13 m i s u n d e r s t a n d i n g . I want t o f i n d t h a t o u t . On Page 

14 10 o f your r e b u t t a l t e s t i m o n y . L i n e s 13 and 14, 

15 you're t a l k i n g about t h e p r o p o s a l i n t r o d u c e d by t h e 

16 w i t n e s s e s f o r t he e n v i r o n m e n t a l i s t s . 1 11 agree t h a t 

17 t h e PLR s h o u l d be c o m p e t i t i v e l y s e l e c t e d . " Are you 

18 r e f e r r i n g t o t h e t e s t i m o n y t h e r e o f E n v i r o n m e n t a l i s t 

19 Witness Biewald? 

20 A. I l o o k e d a t t h a t t e s t i m o n y . I d i d n o t 

21 l o o k a t t h e i n d i v i d u a l ' s names. I t was t h e p a c k e t 

22 t h a t was f i l e d a t t h e t i m e . I t was t h e t e s t i m o n y 

23 t h a t was i n c l u d e d i n t h i s package. 

24 I was not t r y i n g t o be s p e c i f i c as t o 

25 i n d i v i d u a l w i t n e s s e s o r t h e i n d i v i d u a l elements o f 
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1 t h e i r p r o p o s a l . I was j u s t p i c k i n g up on t h e concept 

2 o f c o m p e t i t i v e p r o v i s i o n o f the s e r v i c e . 

3 Q. One o f t h e c o n f u s i o n s I want t o c l a r i f y 

4 here i s , Would you agree t h a t t h e e n v i r o n m e n t a l i s t s 

5 a r e , i n f a c t , not suggest i n g t h a t t h e p r o v i d e r o f 

6 l a s t r e s o r t be c o n t r a c t e d out o r c o m p e t i t i v e l y 

7 s e l e c t e d ? 

8 A . I t h i n k , i f l remember c o r r e c t l y , t h e 

9 e n v i r o n m e n t a l w i t n e s s e s made a d i s t i n c t i o n between 

10 two t y p e s o f what we are r e f e r r i n g t o i n our p r o p o s a l 

11 as d e f a u l t customers. I b e l i e v e t h e r e was a c l a s ^ o f 

12 customers who c o u l d s w i t c h b u t s i m p l y d i d n o t e l e c t 

13 t o s w i t c h and a c l a s s o f customers who s i m p l y c o u l d 

14 n o t f i n d a n o t h e r a l t e r n a t i v e . 

15 I s t h a t - - I'm a s k i n g you, I guess. 

16 That's my u n d e r s t a n d i n g . 

17 Q. W e ' l l l e t M r . Biewald's t e s t imony speak 

18 f o r i t s e l f . I j u s t want t o c l a r i f y . Do you agree 

19 t h a t t h e e n v i r o n m e n t a l i s t s a r e , i n f a c t , making t h e 

2 0 recommendat i o n t h a t PECO remain as t h e p r o v i d e r o f 

21 l a s t r e s o r t ? 

2 2 A. Wel1, a g a i n , t o c l a r i f y , what I'm 

2 3 i n t e r p r e t i n g when I c i t e f a v o r a b l y t h a t t e s t i m o n y , 

24 what I was p i c k i n g up on was t h e c o m p e t i t i v e 

25 p r o v i s i o n o f s e r v i c e t o customers who o t h e r w i s e don't 

HOLBERT ASSOCIATES 
(717) 540-9669 



1437 

1 make a c h o i c e . Now, i n our p r o p o s a l t h a t ' s a l a r g e r 

2 c l a s s , perhaps, t h a n i n t h e e n v i r o n m e n t a l i s t s ' 

3 t e s t imony. 

4 Q. I s t h a t what we would c a l l t h e d e f a u l t 

5 s u p p l i e r ? 

6 A. R i g h t . 

7 Q. I n your o r i g i n a l t e s t i m o n y on Page 3, you 

8 speak o f t h e l e v e l o f compet i t i o n e n v i s i o n e d by t h e 

9 a c t . Would t h a t l e v e l o f c o m p e t i t i o n be p r o v i d e d by 

10 one monopoly s u p p l i e r ? 

11 A. No. W e l l , one monopoly s u p p l i e r o f what? 

12 Q. O f e l e c t r i c i t y . 

13 A. A s i n g l e monopoly s u p p l i e r o f e l e c t r i c i t y , 

14 no . 

15 Q. Would t h a t l e v e l o f c o m p e t i t i o n be 

16 p r o v i d e d by a d u a l - o p o l y , a two s u p p l i e r market? 

17 A. Pr o b a b l y n o t . 

18 Q. Do you have a sense o f how many s u p p l i e r s 

19 

20 A. I don't know how many i t t a k e s . 

2 1 Q. F i n a l p o i n t . I n your o r i g i n a l d i r e c t 

22 t e s t i m o n y a t Page 28, you make t h e st a t e m e n t on L i n e 

2 3 6 t h a t Enron w i l l be f i l i n g s h o r t l y w i t h t h e 

2 4 Commi ss i o n an amendment t o the p e t i t i o n t o addres s 

25 t h e i s s u e o f u n i v e r s a l s e r v i c e . 
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1 A. C o u l d y o u g i v e me t h e l i n e a g a i n ? 

2 Q. Page 28, L i n e 6. 

3 A. Okay. 

4 Q. T a l k i n g a b o u t a u n i v e r s a l s e r v i c e p r o g r a m 

5 amendment. 

6 A. Yes. 

7 Q. D i d t h a t e v e r g e t f i l e d ? 

8 A. I b e l i e v e t h a t i n r e b u t t a l t e s t i m o n y -- I 

9 w o u l d have t o l o o k f o r t h e s p e c i f i c p r o v i s i o n . 

10 C e r t a i n l y we i n t e n d e d o u r r e b u t t a l t e s t i m o n y t o s e r v e 

11 as t h e amendment t h a t w o u l d p r o v i d e t h a t e x t e n s i o n o f 

12 t h e b e n e f i t s o f t h e u n i v e r s a l s e r v i c e p r o g r a m . I 

13 w o u l d have t o l o o k t h r o u g h t h e r e b u t t a l t e s t i m o n y t o 

14 f i n d i t . 

15 MR. CLARK: I f c o u n s e l w o u l d l e t us know t h a t , 

16 I w o u l d a p p r e c i a t e t h a t . 

17 T h a t ' s a l l I have, Y o u r Honor. 

18 JUDGE CHESTNUT: Does a n y b o d y e l s e have 

19 q u e s t i o n s f o r t h i s w i t n e s s ? 

20 (No a u d i b l e r e s p o n s e . ) 

2 1 JUDGE CHESTNUT: Do y o u have r e d i r e c t , 

22 Mr. C l e a r f i e l d ? 

23 MR. CLEARFIELD: Yo u r Honor, c o u l d we t a k e a 

24 moment? 

25 JUDGE CHESTNUT: Why d o n ' t we have a 1 0 - m i n u t e 
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(Recess t a k e n . 

1 b r e a k . 

2 

3 REDIRECT EXAMINATION 

4 BY MR. CLEARFIELD: 

5 Q. I n no p a r t i c u l a r o r d e r , Mr. Kean, you were 

6 asked some quest i o n s w i t h r e s p e c t t o a r e f e r e n c e i n 

7 your d i r e c t t e s t i m o n y r e g a r d i n g t h e u n i v e r s a l s e r v i c e 

8 program t h a t was r e f l e c t e d i n t h e p a r t i a l s e t t l e m e n t 

9 and Enron's i n t e n t i o n under t h e Choice Plan t o 

10 c o n t i n u e t h a t program. There was a s p e c i f i c q u e s t i o n 

11 as t o where, i f a t any p l a c e , Enron has made i t s 

12 i n t e n t i o n s c l e a r about the c o n t i n u a t i o n o f t h a t 

13 program. Do you remember those quest i o n s ? 

14 A. Yes. 

15 Q. I s t h e r e a r e f e r e n c e you can p r o v i d e t o 

16 t h e Court? 

17 A. Yes. There i s not a s e p a r a t e amendment. 

18 I b e l i e v e I s a i d i n my c r o s s - e x a m i n a t i o n t e s t i m o n y 

19 t h a t I t h o u g h t i t was i n the K i n g e r s k i r e b u t t a l 

20 t e s t i m o n y ; b u t , i n f a c t , i t ' s i n t h e d i r e c t t e s t i m o n y 

21 and e x h i b i t s o f H a r r y K i n g e r s k i , Statement Number 5 

22 i n t h i s p r o c e e d i n g . P a r t i c u l a r l y , on Page 12 i s 

23 where we agree t o p i c k up t h e consumer p r o t e c t i o n and 

24 low-income a s s i s t a n c e p r o v i s i o n s . 

25 Q. Mr. Steinmetz of the OCA asked you some 
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1 q u e s t i o n s w i t h r e s p e c t t o the a p p l i c a b i l i t y o f a 

2 t r u e - u p p r o v i s i o n t o t h e c o n t i n g e n c y p l a n t h a t you 

3 proposed i n your r e b u t t a l t e s t i m o n y . Do you remember 

4 those q u e s t i o n s ? 

5 A. Yes. 

6 Q. I f the PUC were t o d e t e r m i n e t h a t a t r u e -

7 up were necessary o r a p p r o p r i a t e t o be a p p l i e d t o t h e 

8 CTC o r ITC r e c o v e r y , what would Enron's p o s i t i o n be 

9 on t h a t ? 

10 A. Wel1, we have proposed a t r u e - u p mechanism 

11 t h a t would a p p l y i n the event o f s e c u r i t i z a t i o n . 

12 W i t h r e s p e c t t o the q u e s t i o n o f a t r u e - u p mechanism 

13 t o o p e r a t e i n t h e c o n t i n g e n c y when CTCs are b e i n g 

14 c o l l e c t e d , we would n ot oppose nor r e j e c t a 

15 Commission o r d e r which p u t i n p l a c e such a t r u e - u p 

16 mechani sm f o r t he cont i n g e n c y p l a n . 

17 Q. T h i s would be i n the c o n t e x t o f t h e 

18 cont i n g e n c y p l a n cont i n u i n g even a f t e r Enron no 

19 l o n g e r a c t e d as PLR o r s e c u r i t i z e d t h e s t r a n d e d 

20 c o s t s ? 

21 A. Yes. 

2 2 Q. You were asked, I t h i n k , v e r y e a r l y i n t h e 

23 day some q u e s t i o n s w i t h r e s p e c t t o t h e l e v e l o f r a t e 

24 decreases t h a t would go i n t o e f f e c t i f t h e r e was 

25 d e t e r m i n e d t o be an impediment t o s e c u r i t i z a t i o n , and 
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1 I t h i n k t h e y were by Mr. C r a i g . 

2 What does t he p l a n p r o v i d e w i t h r e s p e c t t o 

3 r a t e decreases i f , i n f a c t , t h e r e ' s an impediment, 

4 d e t e r m i n e d t o be an impediment t o s e c u r i t i z a t i o n i n 

5 September 1998, f o r example? 

6 A . I b e l i e v e I answered t h e q u e s t i o n i n 1 i g h t 

7 o f r a t e decreases t h a t were proposed assuming 

8 s e c u r i t i z a t i o n . But i n t h e event t h e r e i s n ' t 

9 s e c u r i t i z a t i o n , t h e r e are r a t e decreases, 

10 n e v e r t h e l e s s , p r o v i d e d under t h e p l a n . They are s e t 

11 f o r t h on Attachment B, and t h e y range from 7.44 

12 p e r c e n t i n 2003 t o 14.45 p e r c e n t f o r t h e f i r s t 28 

13 months o f t h e p r o p o s a l . 

14 Q. And what p a r t o f t h e p l a n does Attachment 

15 B d e p i c t ? 

16 A. That d e p i c t s t h e c o n t i n g e n c y p l a n i n t h e 

17 event t h e r e ' s n ot s e c u r i t i z a t i o n . D i s c o u n t s s t i l l 

18 a p p l y . 

19 Q. There were a number o f q u e s t i o n s w i t h 

2 0 r e s p e c t t o EESP' s l e v e l o f a s s e t s and employees a t 

21 t h e p r e s e n t t i m e , and you c o n f i r m e d t h a t a t t h e 

22 p r e s e n t t i m e EESP was n o t c a p i t a l i z e d and d i d n o t 

23 have employees. Why i s t h a t ? 

24 A. W e l l , we haven't been s e l e c t e d as p r o v i d e r 

25 o f l a s t r e s o r t y e t . I f we were s e l e c t e d as p r o v i d e r 
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1 o f l a s t r e s o r t and o u r p l a n were a p p r o v e d , we w o u l d 

2 e n s u r e t h e r e was s u f f i c i e n t c a p i t a l i z a t i o n , a s s e t s , 

3 and p e o p l e s t a f f i n g t h a t o r g a n i z a t i o n i n o r d e r t o 

4 l i v e up t o o u r o b l i g a t i o n s . 

5 Q. I n y o u r v i e w , i s t h a t an u n u s u a l p r o c e s s 

6 t o u n d e r t a k e i n t h i s t y p e o f an e n v i r o n m e n t ? 

7 A. No. We t y p i c a l l y as a company have 

8 s t a f f e d up i n t h o s e p l a c e s w here o u r b u s i n e s s g rows 

9 and where t h e m a r k e t o p p o r t u n i t i e s grow. We have 

10 i n c r e a s e d s t a f f i n o u r O h i o o f f i c e as w e l l as o u r 

11 C a l i f o r n i a o f f i c e i n r e s p o n s e t o t h e m a r k e t o p e n i n g 

12 up i n t h o s e s t a t e s . 

13 MR. CLEARFIELD: I f I may j u s t have a moment, 

14 Y o u r Honor. 

15 (Pause.) 

16 MR. CLEARFIELD: I have no f u r t h e r q u e s t i o n s . 

17 Thank y o u . 

18 JUDGE CHESTNUT: I s t h e r e any r e c r o s s b a s e d on 

19 t h e r e d i r e c t e x a m i n a t i o n ? 

20 (No a u d i b l e re.sponse.) 

21 JUDGE CHESTNUT: Thank y o u v e r y much. Y o u ' r e 

22 e x c u s e d , Mr. Kean. 

23 Mr. S t e i n m e t z , d i d y o u want t o move i n 

24 y o u r c r o s s - e x a m i n a t i o n e x h i b i t , o r d i d y o u want t o 

25 f o r g e t i t ? 
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1 MR. STEINMETZ: No, Your Honor. 

2 JUDGE CHESTNUT: We're g o i n g t o go w i t h 

3 Mr. Baron n e x t , I b e l i e v e . 

4 MR. KLEPPINGER: Yes, Your Honor. PAIEUG 

5 c a l l s Steve Baron t o t h e s t a n d . I n o r d e r t o e x p e d i t e 

6 m a t t e r s , I would ask cou n s e l t o s t i p u l a t e t o t h e 

7 a u t h e n t i c i t y o f t h e t e s t i m o n y so we don't have t o go 

8 t h r o u g h t h e d i r e c t e x a m i n a t i o n , i f t h a t ' s okay. 

9 JUDGE CHESTNUT: Sure. J u s t i d e n t i f y --

10 MR. KLEPPINGER: I would l i k e t o mark f o r 

11 i d e n t i f i c a t i o n as PAIEUG Statement 1-E t h e d i r e c t 

12 t e s t i m o n y and e x h i b i t o f Stephen J. Baron, w h i c h has 

13 one e x h i b i t and 17 pages o f t e x t . 

14 JUDGE CHESTNUT: D i d you say t h a t was 1-A? 

15 MR. KLEPPINGER: 1-E. I b e l i e v e t h a t ' s t h e 

16 c o n v e n t i o n we've been u s i n g as Enron. 

17 Your Honor, I would move f o r t h e admi ss i o n o f 

18 PAIEUG Statement 1-E a t t h i s t i m e , s u b j e c t t o any 

19 t i m e l y m o t i o n s . 

20" JUDGE CHESTNUT: Anybody o b j e c t ? 

21 (No a u d i b l e response.) 

22 JUDGE CHESTNUT: T h i s document i s a d m i t t e d . 

23 (PAIEUG Statement 1-E was marked and 
a d m i t t e d . ) 

24 

25 MR. KLEPPINGER: As soon as t h e w i t n e s s i s 
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1 s e a t e d , he's a v a i l a b l e f o r c r o s s - e x a m i n a t i o n . 

2 JUDGE CHESTNUT: Mr. Baron, you've a l r e a d y 

3 been sworn. That o a t h c o n t i n u e s . 

4 STEPHEN J. BARON, c a l l e d as a w i t n e s s , b e i n g 

5 d u l y sworn, t e s t i f i e d as f o l l o w s : 

6 JUDGE CHESTNUT: I s t h e r e an o r d e r i n terms o f 

7 who i s g o i n g f i r s t w i t h Mr. Baron? 

8 Mr. Go r n i s h . 

9 MR. GORNISH: Yes. Thank you, Your Honor. 

10 CROSS -EXAMINATION 

11 BY MR. GORNISH: 

12 Q. Mr. Baron, good a f t e r n o o n . 

13 A. Good a f t e r n o o n . 

14 Q. My name i s G e r a l d G o r n i s h . I'm c o u n s e l 

15 f o r Enron i n t h i s m a t t e r . I have some q u e s t i o n s f o r 

16 you, i f I can f i n d them. 

17 Mr. Baron, you oppose t h e Choice Plan and 

18 s u p p o r t t h e p a r t i a l s e t t l e m e n t ; i s t h a t c o r r e c t ? 

19 A. Yes. That's c o r r e c t . 

20 Q. I s t h a t because t h e Choice P l a n does n o t 

21 adopt a l l t h e f e a t u r e s o f the p a r t i a l s e t t l e m e n t ? 

22 A. W i t h r e s p e c t t o -- I f I u n d e r s t a n d y o u r 

2 3 q u e s t i o n , w i t h r e s p e c t t o t a r i f f i s s u e s , I f o c u s e d on 

2 4 t h a t ; and t h a t ' s t r u e , i n p a r t , w i t h r e s p e c t t o 

25 t a r i f f i s s u e s . O b v i o u s l y , t h e t o t a l i t y o f t h e p l a n 
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1 i s t h e p l a n t h a t PAIEUG s u p p o r t s , i n c l u d i n g a l l 

2 a s p e c t s , n ot j u s t t h e t a r i f f i s s u e s . 

3 Q. We11, i f t h e Choice Plan, t h e Enron Choice 

4 Plan had s i m i l a r f e a t u r e s t o t h e p a r t i a l s e t t l e m e n t , 

5 would t h a t change your p o s i t ion? 

6 A. When you say s i m i l a r , do you mean w i t h 

7 r e s p e c t t o t h e t a r i f f p r o v i s i o n s ; f o r example, some 

8 o f those t h a t I addressed i n my t e s t i m o n y ? Are you 

9 t a l k i n g about i d e n t i c a l p r o v i s i o n s , o r what do you 

10 mean by s i m i l a r ? 

11 Q. L e t ' s t a k e i d e n t i c a l f i r s t . 

12 A. The answer i s no. The reason, i f I c o u l d , 

13 i s t h a t w i t h r e s p e c t t o t a r i f f p r o v i s i o n s i f you make 

14 t h e as sumpt i o n t h a t e v e r y t h i n g i s e q u a l - - and I have 

15 some concerns t h a t i t may not be e q u a l - - ! s t i l l have 

16 concerns and PAIEUG has concerns r e g a r d i n g whether 

17 t h e Choice Plan r e a l l y i s v i a b l e , g i v e n t h a t PECO 

18 appears not t o be i n c o n c e r t w i t h t h a t p l a n . 

19 O b v i o u s l y , I can't d i s c u s s t h e l e g a l 

20 i s s u e s t h a t were l a i d o ut i n t h e PAIEUG answer, b u t 

21 t h a t has some concerns. There's o t h e r a s p e c t s o t h e r 

22 t h a n t a r i f f p r o v i s i o n s as w e l l . 

23 Q. L e t me ask you. Who are members o f 

24 PAIEUG? 

25 MR. KLEPPINGER: Your Honor, i f we want t o 
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1 save t i m e , t h a t l i s t i s i n the r e c o r d . For God's 

2 sake. 

3 JUDGE CHESTNUT: Do you have somebody s p e c i f i c 

4 you wanted t o focu s on? 

5 MR. GORNISH: How many members does i t have? 

6 I s t h a t i n t h e re c o r d ? 

7 JUDGE CHESTNUT: I t h i n k t h e r e i s a l i s t o f 

8 a l l t h e members i n t h e r e c o r d . 

9 MR. KLEPPINGER: Appendix A t o our p l e a d i n g 

10 has a l l t h e members i d e n t i f i e d . 

11 BY MR. GORNISH: 

12 Q. Do any o f your members, members o f t h e 

13 o r g a n i z a t i o n , t a k e s e r v i c e under t h e HT r a t e ? 

14 A . I b e l i e v e t h e y a l l t a k e s e r v i c e i n one 

15 form o r a n o t h e r under HT. 

16 Q. Some o f them t a k e HT w i t h o u t any o f t h e 

17 s p e c i a l r i d e r s o r c o n t r a c t s ? 

18 A. I do not know t h a t . I know t h a t many o f 

19 them t a k e HT. They t a k e LILR. They t a k e r i d e r s . I 

2 0 don't know t h e mix. 

21 Q. Does t h e Enron p l a n have l a r g e r d i s c o u n t s 

2 2 f o r t h e HT r a t e t h a n t h e p a r t i a l s e t t l e m e n t does? 

2 3 A. The main Enron p l a n , t h e c o n t i n g e n c y p l a n , 

24 e i t h e r one, are you speaking? 

25 Q. Yes. 
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1 A. My u n d e r s t a n d i n g i s t h a t , based on t h e 

2 numbers t h a t were p r o v i d e d , those d i s c o u n t s on CTC or 

3 o v e r a l l b i l l would appear t o be l a r g e r , yes. 

4 Q. But t h a t doesn't change y o u r p o s i t i o n as 

5 t o s t i l l n o t e n d o r s i n g t h e Enron pl a n ? 

6 A. That's c o r r e c t . 

7 Q. Now, i f I r e a d your t e s t i m o n y c o r r e c t l y , I 

8 b e l i e v e you say on Page 10 t h a t t h e f i r s t and most 

9 s i g n i f i c a n t change t h a t w i l l impact PAIEUG members i s 

10 t h e e l i m i n a t i o n o f the l a r g e i n t e r r u p t i b l e l o a d 

11 r i d e r , LILR. I s t h a t c o r r e c t ? 

12 A. Yes, t h a t ' s what i t says. 

13 Q. What i s the LILR? 

14 A. The l a r g e i n t e r r u p t i b l e l o a d r i d e r . I t ' s 

15 a r i d e r w h e r e i n customers d u r i n g t h e on-peak p e r i o d 

16 purchase t h e i r power a t t h e PJM b i l l i n g r a t e p l u s one 

17 cent and p l u s gross r e c e i p t s t a x e s . D u r i n g t h e o f f -

18 peak hours, i t would be based on Rate HT. 

19 Q. Now, have you r e v i e w e d Mr. K i n g e r s k i ' s 

20 r e b u t t a l t e s t i m o n y i n t h i s case? 

21 A. Yes, I have. 

22 Q. I s t h e r e any d i f f e r e n c e between t h e Enron 

23 Choice Plan and t h e p a r t i a l s e t t l e m e n t r e g a r d i n g 

24 LILR? 

25 A. Based on h i s r e b u t t a l t e s t imony, i t 
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1 appears t h a t Enron's p o s i t i o n i s t h a t t h e y have 

2 adopted t h e p a r t i a l s e t t l e m e n t p r o v i s i o n s w i t h 

3 r e s p e c t t o LILR. 

4 I s h o u l d p o i n t out t h a t i n , o b v i o u s l y , t h e 

5 i n i t i a l f i l i n g o f Enron i n the p l a n and i n t h e d i r e c t 

6 t e s t imony t h e r e c e r t a i n l y were - - And I p o i n t e d 

7 these o ut i n my t e s t i m o n y . There was a s i g n i f i c a n t 

8 amount o f c o n f u s i o n , i f n ot i n c o n s i s t e n c y - - I / l l j u s t 

9 l e a v e i t a t c o n f u s i o n - - a s t o what e x a c t l y Enron was 

10 p r o p o s i n g w i t h r e s p e c t t o t h i s i s s u e as w e l l as some 

11 o f t h e o t h e r s . 

12 Q. R i g h t now Mr. K i n g e r s k i has c l a r i f i e d 

13 t h a t , and t h e r e are no d i f f e r e n c e s ; i s t h a t c o r r e c t ? 

14 A. W i t h r e s p e c t t o L I L R and t h e t a r i f f r a t e , 

15 i t appears t h a t t h e r e are no d i f f e r e n c e s . There was 

16 one i s s u e I had addressed i n my d i r e c t t e s t i m o n y 

17 r e g a r d i n g t h e t r e a t m e n t o f power f a c t o r . I don't 

18 r e c a l l whether he addressed t h a t . 

19 Q. We'11 get t o t h a t . Can you t u r n t o Page 

2 0 11 o f your t e s t i m o n y . On L i n e s 16 t h r o u g h 18, you 

21 t a l k about Enron w i l l n o t o f f e r t h e LILR s e r v i c e t o 

22 customers who choose t o c o n t i n u e as f u l l - s e r v i c e 

2 3 customers o f PECO. Do you see t h a t ? 

24 A. Yes. 

25 Q. What do you mean by f u l l - s e r v i c e 
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customers ? 

A. What I meant by f u l l s e r v i c e was b a s i c a l l y 

d e f a u l t s e r v i c e customers; i n o t h e r words, who 

c o n t i n u e t o be LILR customers. I t h i n k , by 

d e f i n i t i o n , t h e y would have t o be d e f a u l t s e r v i c e 

customers. 

Q. And a t t h i s p o i n t t h a t ' s n o t y o u r 

t e s t imony anymore; i s t h a t c o r r e c t ? 

A. Based on Mr. K i n g e r s k i ' s r e b u t t a l 

t e s t i m o n y , i t appears t h a t Enron has adopted the' 

p r o v i s i o n s o f the p a r t i a l s e t t l e m e n t w i t h r e s p e c t t o 

t h i s i ssue. 

Q. Now, you mentioned t h e power f a c t o r , and I 

t h i n k i f you l o o k a t Page 14 t h a t ' s where your 

t e s t i m o n y i s r e g a r d i n g t h a t . 

A. Yes. 

Q. Now, a g a i n , have you l o o k e d a t 

Mr. K i n g e r s k i ' s r e b u t t a l t e s t i m o n y on t h a t i s s u e ? 

A. I h o n e s t l y don't r e c a l l h i s response on 

t h a t i s s u e . 

Q. 

A. 

Q. 

t h r o u g h -

L i n e i . 

Do you have h i s t e s t i m o n y t h e r e , s i r ? 

Yes, I do. 

Can I d i r e c t you t o Page 6, L i n e s 15 

W e l l , Page 6, L i n e 15, t h r o u g h Page 7, 
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1 A. Yes, I see i t . I've read i t . 

2 Q. S p e c i f i c a l l y , he suggests i n s e r t i n g t h e 

3 words " f o r a l l on-peak energy a s s o c i a t e d w i t h end 

4 user i n t e r r u p t i b l e l o a d . " Do you see t h a t ? 

5 A. Yes. 

6 Q. Would t h a t s a t i s f y y o u r concern about t h e 

7 power f a c t o r i s s u e? 

8 A. I b e l i e v e . I ' d have t o a c t u a l l y -- I ' d 

9 want t o j u s t d e f e r my answer u n t i l I had a chance t o 

10 t h i n k about i t . As suming t h a t i n a l l a s p e c t s i t 

11 doesn't change t h e n a t u r e o f t h e LILR t a r i f f as i t 

12 s t a n d s now w i t h r e s p e c t t o t h i s i s s u e , I would agree 

13 MR. GORNISH: Can we accept t h a t s u b j e c t t o 

14 check? Would t h a t be f a i r , Mr. K l e p p i n g e r ? 

15 MR. KLEPPINGER: Yes. 

16 BY MR. GORNISH: 

17 Q. You go on t o t a l k about t h e EER and Rule 

18 4.6 s p e c i a l c o n t r a c t customers; i s t h a t c o r r e c t ? 

19 A. Yes. 

20 Q. How i s t h e Enron Choice Plan d i f f e r e n t 

21 t h a n t h e p a r t i a l s e t t l e m e n t o f these? 

22 A. My u n d e r s t a n d i n g i s , w i t h r e s p e c t t o t h e 

23 4.6 c o n t r a c t s , f o r example, t h a t even under t h e 

2 4 r e b u t t a l t e s t i m o n y t h a t new c o n t r a c t s would n o t 

25 c o n t i n u e t o be o f f e r e d , u n l i k e t h e p a r t i a l 
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1 s e t t l e m e n t , w h e r e i n such c o n t r a c t s would be o f f e r e d . 

2 Q. What about EER? 

3 A. I'm assuming t h e same would be t r u e i n 

4 EER. I h o n e s t l y don't know. There i s s t i l l --

5 Aga i n , i n my d i r e c t t e s t imony i n which I re sponded t o 

6 these i s s u e s , I was b a s i n g i t , i n p a r t i c u l a r , on the 

7 c i t a t i o n t o t h e Enron t a r i f f t h a t i n c l u d e d p r o p o s a l s 

8 t o e l i m i n a t e these p r o v i s i o n s . There was, o b v i o u s l y , 

9 some v e r y s t r o n g concerns about those p r o p o s a l s . 

10 Q. Are you f a m i l i a r w i t h S e c t i o n 4.1 as 

11 proposed i n t h e Enron t a r i f f , t h e Enron r e v i s i o n t o 

12 t h e PECO t a r i f f ? 

13 A . I don't have t h a t i n f r o n t o f me. Perhaps 

14 you c o u l d show t h a t t o me. 

15 MR. KLEPPINGER: I s t h i s i n the o r i g i n a l 

16 p e t i t i o n . Counsel? 

17 MR. GORNISH: T h i s would be i n , I guess, most 

18 r e c e n t l y Attachment A t o M r . -- I do have i t . I'm 

19 s o r r y . I f I can show i t t o the w i t n e s s . 

20 JUDGE RAINEY: Mr. G o r n i s h , t h a t ' s Attachment 

21 A t o 

22 MR. GORNISH: Attachment A t o Mr. K i n g e r s k i ' s 

23 d i r e c t t e s t imony. 

24 A. Y e s , I ' m f a m i l i a r w i t h t h a t p r o v i s i o n . 

25 BY MR. GORNISH: 
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1 Q. That s t a t e s t h a t any s p e c i a l c o n t r a c t s 

2 t h a t e x i s t on September 1, 1998 s h a l l c o n t i n u e t o 

3 remain i n e f f e c t ? 

4 A. Yes, t h a t ' s c o r r e c t . That's my 

5 u n d e r s t a n d i n g . My concern o r t h e p o i n t I was t r y i n g 

6 t o make was t h a t my u n d e r s t a n d i n g o f Enron's p r o p o s a l 

7 now does i n c l u d e t h a t p r o v i s i o n b u t does not i n c l u d e 

8 a p r o v i s i o n t h a t would p e r m i t new c o n t r a c t s t o be 

9 e n t e r e d . 

10 Q. These c o n t r a c t s t h a t we're t a l k i n g about 

11 are c o n t r a c t s w i t h PECO; i s t h a t c o r r e c t ? 

12 A. Yes. W e l l , c e r t a i n l y i n t h e c o n t e x t o f 

13 t h e p a r t i a l s e t t l e m e n t t h e y would be c o n t r a c t s w i t h 

14 PECO. 

15 Q. I s t h e r e a n y t h i n g t h a t would p r e v e n t 

16 s p e c i a l c o n t r a c t s from b e i n g e n t e r e d i n t o w i t h any 

17 EGS a f t e r compet i t i o n s t a r t s ? 

18 A. No. I would agree w i t h t h a t . But i n t h a t 

19 c o n t e x t , PECO would be -- Your r e f e r e n c e i s PECO as 

2 0 a compet i t i v e s u p p l i e r l i k e Enron, Southern Company, 

21 any o t h e r s u p p l i e r . 

2 2 Q. That's c o r r e c t . That would be a v a i l a b l e ; 

23 i s t h a t c o r r e c t ? 

24 A. Yes. I would agree. 

25 Q. Are you f a m i l i a r w i t h t h e i s s u e t h a t ' s 
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1 been r a i s e d by Enron of w i s h i n g t o have customers 

2 s u b j e c t t o l o n g - t e r m c o n t r a c t s have a f r e s h s t a r t ? 

3 I s t h a t a f a m i l i a r phrase t o you? 

4 A. Yes, i t i s . 

5 Q. I s i t y our p o s i t i o n t h a t PAIEUG members 

6 . s h o u l d not be g i v e n a f r e s h s t a r t w i t h r e s p e c t t o 

7 t h e s e c o n t r a c t s ? 

8 A. No. I t h i n k t h a t would be a w o n d e r f u l 

9 p r o p o s a l . I have no o b j e c t i o n t o i t , i n o t h e r words 

10 Whether i t ' s a f e a s i b l e change, I don't know. But, 

11 o b v i o u s l y , i t ' s a b e n e f i t . 

12 Q. And Enron has recommended t h a t ; i s t h a t 

13 c o r r e c t ? 

14 A. Yes. 

15 Q. I s t h a t an improvement over t h e p a r t i a l 

16 s e t t l e m e n t ? 

17 A. W i t h r e s p e c t t o t h a t i s s u e , yes. There's 

18 o t h e r i s s u e s t h a t c e r t a i n l y c o u n t e r t h a t . 

19 Q. Now, a t the bottorn o f Page 14 and t h e t o p 

2 0 o f Page 15, you t a l k about, I t h i n k , what you j u s t 

21 s a i d , t h a t you're n o t c l e a r t h a t Enron would a c c e p t 

22 a t l e a s t 4.6 and EER customers as d e f a u l t customers. 

2 3 Then you s t a t e on Page 15, "As a r e s u l t , i t would 

24 appear t h a t i f PECO honors these c o n t r a c t s as a 

25 c o m p e t i t i v e s u p p l i e r , these customers c o u l d c o n t i n u e 

HOLBERT ASSOCIATES 
(717) 540-9669 



1454 

1 under t h e i r c o n t r a c t s ; Enron , however, w i l l n o t serve 

2 them." You have t h a t u n d e r l i n e d . I s t h a t c o r r e c t ? 

3 A. Yes. 

4 Q. I f the c o n t r a c t i s w i t h PECO, why would 

5 Enron have t o serve them? 

6 A. At the time t h a t I w r o t e t h i s , what I was 

7 r e s p o n d i n g t o was a p r o v i s i o n i n the Enron proposed 

8 t a r i f f , a recommendation t o e l i m i n a t e t h e s e 

9 c o n t r a c t s . My u n d e r s t a n d i n g o f t h a t p r o v i s i o n was 

10 t h a t even e x i s t i n g c o n t r a c t s would be e l i m i n a t e d . 

11 Now, o b v i o u s l y , PECO o r any o t h e r p a r t y , 

12 i n c l u d i n g Enron as a compet i t i v e s u p p l i e r , can serve 

13 t h a t . The q u e s t i o n i s whether t h e p r i c e s t h a t t h o s e 

14 customers had p r e v i o u s l y c o n t r a c t e d f o r and were 

15 e x p e c t i n g t o r e c e i v e d u r i n g t h e term o f the c o n t r a c t 

16 would be a v a i l a b l e . 

17 Q. Based on your r e v i e w o f S e c t i o n 4.1 as 

18 proposed by Enron, t h e y would be a v a i I a b l e ; i s t h a t 

19 c o r r e c t ? 

20 A. Based on t h a t p r o v i s i o n , t h e e x i s t i n g 

21 c o n t r a c t s would be a v a i l a b l e . 

22 Q. F i n a l l y , you a l s o o b j e c t t o s e v e r a l areas 

23 where Enron i s p r o p o s i n g t o change some r i d e r s by 

24 e i t h e r e l i m i n a t i n g them or. t a k i n g o ut a g e n e r a t i o n 

25 component; i s t h a t c o r r e c t ? 
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1 A. That's c o r r e c t . 

2 Q. I b e l i e v e you say on Page 16, L i n e 5, t h a t 

3 i n a l l these cases t h i s w i l l r e s u l t i n r a t e i n c r e a s e s 

4 f o r customers who t o o k s e r v i c e under t h e s e r i d e r s on 

5 January 1, 1997. I s t h a t c o r r e c t ? 

6 A. That's c o r r e c t . 

7 Q. I n s t a t i n g t h a t , you're assuming, are you 

8 n o t , t h a t a customer who t a k e s s e r v i c e under the s e 

9 r i d e r s w i l l n ot be a b l e t o n e g o t i a t e a b e t t e r r a t e i n 

10 t h e c o m p e t i t i v e environment? 

11 A. I t h i n k t h a t ' s i m p l i c i t i n my s t a t e m e n t , 

12 yes. But I t h i n k c e r t a i n l y from a customer's 

13 s t a n d p o i n t , when t h a t customer i s t a k i n g s e r v i c e on 

14 c e r t a i n r i d e r s and those r i d e r s are no l o n g e r 

15 a v a i l a b l e and the customer i s subj e c t t o p a y i n g a 

16 CTC, because we're i n a t r a n s i t i o n d u r i n g t h i s p e r i o d 

17 -- O b v i o u s l y , once t h e CTC i s p a i d o f f and t h e o n l y 

18 charges customers have are b a s i c a l l y d e l i v e r y charges 

19 and a c o m p e t i t i v e g e n e r a t i o n r a t e , t h i n g s are 

20 d i f f e r e n t . 

21 But d u r i n g t h e p e r i o d o f CTC c o l l e c t i o n 

22 where customers are s t i l l p a y i n g f o r s t r a n d e d c o s t s , 

2 3 I t h i n k i t ' s r e a s o n a b l e f o r the customer t o be 

24 concerned about l o s i n g c e r t a i n t a r i f f p r o v i s i o n s t h a t 

25 t h e customer has. 
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1 Q. Because t h e c u s t o m e r w i l l n o t be a b l e t o 

2 n e g o t i a t e a c o n t r a c t a t a l o w e r r a t e ? 

3 A. Yes, p e r h a p s . I mean s i m p l y t h e f a c t t h a t 

4 i t ' s n o t a v a i l a b l e i s a change i n t h e r i s k p r o f i l e 

5 t h a t t h e c u s t o m e r f a c e s i n t h e f u t u r e . 

6 MR. GORNISH: May I j u s t have a m i n u t e . Y o u r 

7 Honor? 

8 JUDGE CHESTNUT: C e r t a i n l y . 

9 (Pause.) 

10 MR. GORNISH: T h a t ' s a l l I have. Y o u r Honor. 

11 Thank y o u v e r y much. 

12 JUDGE RAINEY: I s t h e r e any o t h e r c r o s s f o r 

13 t h i s w i t n e s s ? 

14 (No a u d i b l e r e s p o n s e . ) 

15 JUDGE CHESTNUT: Any r e d i r e c t ? 

16 MR. KLEPPINGER: B r i e f l y , Y o u r Honor. 

17 REDIRECT EXAMINATION 

18 BY MR. KLEPPINGER: 

19 Q. Mr. B a r o n , do y o u u n d e r s t a n d w h e t h e r o r n o t a l l 

20 PAIEUG members w i l l have a c c e s s i n t h e f i r s t p h ase o f 

21 t h e p h a s e - i n J a n u a r y 1, 19 9 9? 

22 A. They w i l l n o t . 

23 Q. So, i n s o f a r as t h e r e i s any i n c r e a s e i n 

24 any r i d e r p r o v i s i o n , t h o s e c u s t o m e r s may n o t have t h e 

25 a b i l i t y t o a c c e s s t h e c o m p e t i t i v e m a r k e t ? 
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A. T h a t ' s r i g h t . 

MR. KLEPPINGER: Thank y o u . T h a t ' s a l l I 

have, Y o u r Honor. 

JUDGE RAINEY: Any r e c r o s s b a s e d on t h e 

r e d i r e c t ? 

MR. GORNISH: No, Your Honor. 

JUDGE CHESTNUT: Thank y o u v e r y much, 

Mr. B a r o n . Y o u ' r e e x c u s e d . 

I guess we're g o i n g t o go w i t h 

Mr. B i e w a l d n e x t . 

MR. CLARK: Your Honor, t h e 

e n v i r o n m e n t a l i s t s c a l l B r u c e B i e w a l d . 

{ T r a n s c r i p t c o n t i n u e s on Page 1458.) 
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1 JUDGE CHESTNUT: Mr. Biewald, would you please stand 

2 and r a i s e your r i g h t hand. 

3 BRUCE E. BIEWALD, called as a witness, having been 

4 duly sworn, was examined and t e s t i f i e d as follows: 

5 DIRECT EXAMINATION 

6 JUDGE CHESTNUT: Please s i t down and give and s p e l l 

7 your name f o r the r e p o r t e r . 

8 THE WITNESS: Bruce Edward Biewald, B-i-e-w-a-l-d 

9 (Environmentalists Statement No. 2-E was produced 
and marked for ide n t i f i c a t i o n . ) 

10 

11 MR. CLARK: Your Honor, we have marked 

12 Environmentalists 2-E, Prepared Testimony and E x h i b i t s of 

13 Bruce Biewald. I have handed two copies t o the Court 

14 Reporter. Everybody else has received those. May we also 

15 dispense w i t h the questions? 

16 JUDGE CHESTNUT: Your Honor, I do have, i f I may, a 

17 couple, three issues t h a t I would very b r i e f l y l i k e t o 

18 explore on the nature of a r e b u t t a l , s u r r e b u t t a l testimony 

19 t o some comments made by Mr. H i l l i n response t o Mr. 

20 Biewald's testimony. May I go i n t o those q u i c k l y ? 

21 JUDGE CHESTNUT: Yes. 

22 BY MR, CLARK: 

23 Q Mr. Biewald, Mr. H i l l i n h i s statement 1, PECO 

24 Statement 1-ER c a l l e d the proposal you are making 

25 anticompetitive. How would you respond to that? 
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1 A I t h i n k the proposal i s pro comp e t i t i v e . I t 

2 a l l o c a t e s d e f a u l t customers on the basis of f r e e choices of 

3 those customers who do make t h e i r choices. The proposal 

4 would not a l l o c a t e customers against t h e i r w i l l or 

5 customers who choose one su p p l i e r t o another s u p p l i e r ; 

6 r a t h e r i t would a l l o c a t e only those customers who don't 

7 choose and i t would a l l o c a t e them on the basis of the 

8 choices of those customers who do choose. 

9 So I see i t as pro competitive and I be l i e v e the 

10 environmental p r o v i s i o n s i n the proposal are e n t i r e l y 

11 c o n s i s t e n t w i t h competitive markets as w e l l . 

12 Q Another charge made by Mr. H i l l i s t h a t the 

13 proposal i s u n f a i r t o PECO. How would you respond t o 

14 that? 

15 A I t h i n k the proposal i s f a i r . I t d i f f e r e n t i a t e s 

16 between what we have c a l l e d d e f a u l t customers and what we 

17 have c a l l e d the l a s t r e s o r t , provider of l a s t r e s o r t 

18 f u n c t i o n and t o the extent t h a t we would s t i l l have PECO 

19 serving as the provider of l a s t r e s o r t , I t h i n k t h a t i s 

20 f a i r because there i s u n i v e r s a l service funding would cover 

21 the e x t r a costs of serving those customers. 

22 Q And the t h i r d charge made by Mr. H i l l , and I am 

23 not asking f o r a l e g a l o pinion, by you, but he says the 

24 b e t t e r Choice Plan i s unworkable s t a t u t o r i l y . What i s your 

25 general response to that? 
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A Well, the conditions l i s t e d i n my testimony f o r 

being a l l o c a t e d f o r s u p p l i e r s t o be a l l o c a t e d d e f a u l t 

customers are not conditions t o enter the marketplace. 

Suppliers could enter the marketplace i f they 

s a t i s f y the requirements t h a t the Commission puts on them 

g e n e r a l l y but t o be a l l o c a t e d d e f a u l t customers we see as a 

sp e c i a l p r i v i l e g e and there would be some e x t r a c o n d i t i o n s 

placed upon s u p p l i e r s i n order f o r them t o be a l l o c a t e d 

d e f a u l t customers. 

That does seem, again, e n t i r e l y c o n s i s t e n t w i t h the 

Commission's r o l e and goal here of providing- a competitive 

marketplace. We -- I'd also note t h a t the some of the 

c o n d i t i o n s , the Fund f o r Clean Energy Resources and the 

P o r t f o l i o Standard f o r Renewables mentioned than my 

testimony are -- have been proposed by commissions i n other 

s t a t e s and l e g i s l a t u r e s . 

So i t i s the case t h a t a t l e a s t i n other s t a t e s the 

p o l i c y makers b e l i e v e t h a t t h i s i s w i t h i n t h e i r -- w i t h i n 

the realm of p o s s i b i l i t y . 

MR. CLARK: Thank you. Your Honor. The witness i s 

now a v a i l a b l e f o r cross. 

JUDGE CHESTNUT: No, he's not. Do you want t o move 

i n h i s statement? 

MR. CLARK: I'd l i k e t o move subject t o any motions 

to strike the testimony and exhibits of Bruce Biewald? 
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1 JUDGE CHESTNUT: Any objection? 

2 (No response.) 

3 JUDGE CHESTNUT: The documents are admitted. 
4 (Environmentalists Statement No. 2-E was admitted i n 

evidence.) 
5 

6 JUDGE CHESTNUT: I s there anybody who wants t o go 

7 f i r s t ? 

8 MR. BONNEY: We have some cross. Your Honor. 

9 JUDGE CHESTNUT: Mr. Bonney? 

10 MR. BONNEY: Thank you. 

11 CROSS EXAMINATION 

12 BY MR. BONNEY: 

13 Q Good evening. I am Paul Bonney, counsel f o r 

14 PECO. How are you? 

15 A (No audible response.) 

16 Q Just r e f e r r i n g t o the Better Choice proposal 

17 being workable from a s t a t u t o r y standpoint, are there any 

18 p a r t i c u l a r p r o v i s i o n s of the Competition Act t h a t you are 

19 r e l y i n g upon as p r o v i d i n g your opinion i n t h a t regard? 

20 A I am r e f e r r i n g g e n e r a l l y t o the act and the 

21 pieces t h a t I am f a m i l i a r w i t h i n general have t o do w i t h 

22 promoting the competitive marketplace and there's a s e c t i o n 

23 t h a t t a l k s about the p o l l u t i o n from out of s t a t e s u p p l i e r s 

24 and so on, but I am not r e f e r r i n g t o s p e c i f i c -- I don't 

25 have the s p e c i f i c sections or c i t a t i o n s t o the act i n my 
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1 head. 

2 Q Again, I am not look i n g f o r a l e g a l o p i n i o n , but 

3 does the act draw the d i s t i n c t i o n between pro v i d e r of l a s t 

4 r e s o r t and d e f a u l t customers t h a t I t h i n k you have drawn? 

5 A To my knowledge, i t does not draw t h a t s p e c i f i c 

6 d i s t i n c t i o n . I t h i n k the d i s t i n c t i o n i s co n s i s t e n t w i t h 

7 the a c t . 

8 Q To your knowledge, has n o t i c e of the b e t t e r 

9 Choice Plan, your proposal, been provided t o customers or 

10 other marketers? 

11 A Only i n t h i s case. 

12 Q Now, under your plan you have some requirements 

13 t h a t providers t h a t are going t o p a r t i c i p a t e i n t h i s 

14 a l l o c a t i o n of provider of l a s t r e s o r t customers meet 

15 c e r t a i n renewable power standards. I s t h a t correct? More 

16 p a r t i c u l a r l y , t h a t they o f f e r a generation mix which 

17 includes at l e a s t 1 percent renewable resources. 

18 A That's c o r r e c t . Are you r e f e r r i n g t o page 20? 

19 Q Yes. 

20 A Item 4? 

21 Q Yes, I am. Thank you. Are you f a m i l i a r w i t h how 

22 much renewable power i s a v a i l a b l e a t t h i s time t o s a t i s f y 

23 t h i s p a r t i c u l a r c o n d i t i o n t h a t you set f o r t h ? 

24 A Well, the amount would depend upon how broadly 

25 you draw the region. I understand t h a t the supply i n the 
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1 State of Pennsylvania i s now mainly coal and nuclear and t o 

2 have e x i s t i n g renewables t h a t would s a t i s f y t h i s 

3 requirement we may have t o go i n t o a broader market. 

4 I don't see a problem w i t h t h a t . I t h i n k the p o l i c y 

5 i s most e f f e c t i v e on a l a r g e r geographic scale so t h a t PJM 

6 or perhaps even neighboring regions could i d e a l l y 

7 p a r t i c i p a t e i n t h i s s o r t of proposal. 

8 Q I s i t your understanding t h a t renewable resources 

9 would have t o be, generation resources would have t o be 

10 constructed t o s a t i s f y t h i s provision? On a g l o b a l basis? 

11 I am t a l k i n g about f o r the e n t i r e market. Or have you not 

12 examined that? 

13 A Well, I would hope t h a t some do. I haven't done 

14 a d e t a i l e d study of t h i s requirement, what i t would cause 

15 t o happen i n the market. Perhaps David Schoengold, who I 

16 understand i s t e s t i f y i n g l a t e r t h i s week, may have more t o 

17 say about t h i s . 

18 I have analyzed t h i s p o l i c y i n the context of --

19 s i m i l a r p o l i c i e s i n the context of New England i n terms of 

20 what i t w i l l cost and what i t might cause t o happen and I 

21 have reviewed some analyses on a n a t i o n a l basis of 

22 renewable p o r t f o l i o standards. 

23 I n t h i s case I haven't done a s p e c i f i c study of the 

24 -- of t h i s s p e c i f i c work place. 

25 Q So you don't know how much your proposal 4 on 
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1 page 2 0 might cost i n Pennsylvania? 

2 A Well, l i k e I sa i d , I haven't done a s p e c i f i c 

3 study so I can't -- i t would need the caveats, r i g h t , t h a t 

4 I I do f e e l comfortable t h a t the saying t h a t the cost 

5 would be small. The standard here i s q u i t e s m all. 

6 I t ' s a 1 percent requirement and i f you imagine t h a t 

7 being implemented, say w i t h a tr a d a b l e c r e d i t system so 

8 t h a t s u p p l i e r s can meet the standard i n an e f f i c i e n t way 

9 and imagine t h a t the above market costs of the renewables 

10 i s , say, a penny a k i l o w a t t hour, r e l a t i v e t o the non-

11 renewable marginal generation o p t i o n , a penny a k i l o w a t t 

12 hour and i f i t had t o make up 1 percent of the mix i t would 

13 be one one hundredth of t h a t or one one hundredth of a 

14 penny per k i l o w a t t . 

15 I t would be f o r the cost i n the o v e r a l l supply. I f 

16 you t h i n k the a d d i t i o n a l cost of the renewables i s two 

17 cents per k i l o w a t t hour i t would be double t h a t . So i t ' s 

18 the very small amount i n the context of the o v e r a l l 

19 generation supply cost and i n my view, w e l l worth i t , i n 

20 terms of preparing t o provide low cost clean power i n the 

21 next century. 

22 Q A jump s t a r t , i f you w i l l ? 

23 A Ge t t i n g the i n f r a s t r u c t u r e i n place, some of the 

24 know-how, some of the manufacturing c a p a b i l i t y and so on, 

25 so that these resources are available when we need them. 
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1 Ten, 15 years from now. 

2 Q Have you q u a n t i f i e d the costs associated w i t h the 

3 c o n d i t i o n number 3 on page 20, the environmental base l i n e 

4 proposal t h a t you have made? 

5 A Again, not s p e c i f i c t o a s t a t e - s p e c i f i c 

6 requirement i n Pennsylvania a t t h i s time. I am doing a 

7 study r i g h t now f o r the National Association of Regulatory 

8 U t i l i t y Commissioners of t h i s p o l i c y a t a n a t i o n a l l e v e l 

9 t h a t i s environmental c o m p a r a b i l i t y , b r i n g i n g the o l d 

10 grandfather power p l a n t under the Clean A i r Act under 

11 Nusource standards f o r SO-2 and NOX. 

12 Those r e s u l t s w i l l be a v a i l a b l e w i t h i n two or three 

13 months. But I don't have r e s u l t s f o r t h i s r i g h t now; a t 

14 l e a s t not f i n a l r e s u l t s and I haven't analyzed s p e c i f i c a l l y 

15 a Pennsylvania proposal. But I have looked a t i t i n other 

16 sta t e s and I am looki n g a t i t on a n a t i o n a l basis. 

17 I have a s o r t of broad f a m i l i a r i t y w i t h how much the 

18 c o n t r o l technologies cost and so on. But t o answer your 

19 s p e c i f i c question, I haven't done a s p e c i f i c study of 

20 Pennsylvania under t h i s r e g u l a t i o n . 

21 Q Am I c o r r e c t t h a t the environmentalists do not 

22 support the ENRON Choice Plan as f i l e d ? 

23 A That's c o r r e c t . 

24 MR. BONNEY: That's a l l I have. Your Honor. 

25 JUDGE CHESTNUT: Does anyone else have any questions 
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1 f o r t h i s witness? 

2 (No response.) 

3 JUDGE CHESTNUT: Any r e d i r e c t ? 
4 REDIRECT EXAMINATION 

5 BY MR. CLARK: 

6 Q Mr. Biewald, under p o i n t number 3, the 

7 environmental, the baseline, aren't power p l a n t s i n 

8 Pennsylvania already meeting t h a t environmental baseline? 

9 A Well, since we are r e f e r r i n g t o Pennsylvania 

10 laws, I c e r t a i n l y would hope so. 

11 MR. CLARK: Okay. No f u r t h e r questions. 

12 JUDGE CHESTNUT: Any cross based on r e d i r e c t ? 

13 MR. BONNEY: No questions. 

14 JUDGE CHESTNUT: Thank you very much. You are 

15 excused, Mr. Biewald. 

16 Okay. Where does t h a t leave us i n terms of -- Mr. 

17 Boonin's going t o go next? Mr. Boonin, would you stand and 

18 r a i s e your r i g h t hand, please. 

19 DAVID MAGNUS BOONIN, ca l l e d as a witness, having 

20 been duly sworn, was examined and t e s t i f i e d as follows: 

21 DIRECT EXAMINATION 

22 JUDGE CHESTNUT: Please s i t down and give and s p e l l 

23 your name. 

24 THE WITNESS: B-o-o-n-i-n, Boonin. 

25 BY MR. DWORETZKY: 
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1 Q Mr. Boonin, you have i n f r o n t of you NEV 

2 Statement Number DMB Number 2. 

3 JUDGE CHESTNUT: Do we want t o s t i p u l a t e ? To the 

4 a u t h e n t i c i t y . 

5 MR. DWORETZKY: Yes. 
6 (NEV Statement No. DMB-2 was produced and 

marked f o r i d e n t i f i c a t i o n . ) 
7 

8 BY MR. DWORETZKY: 

9 Q I want t o c a l l t o your a t t e n t i o n t h a t E x h i b i t s 8 

10 and 9 contain c o n f i d e n t i a l i n f o r m a t i o n i s subject t o 

11 c o n f i d e n t i a l i t y agreement? 

12 A That's c o r r e c t . 

13 MR. DWORETZKY: I w i l l have the Court Reporter mark 

14 these as c o n f i d e n t i a l . 

15 JUDGE CHESTNUT: You supply i t w i t h i t removed and 

16 f i l e d separately. 

17 MR. DWORETZKY: I w i l l do t h a t . Thank you. Your 

18 Honor. Based on t h a t , Your Honor, I would move the 

19 admission of NEV Statement Number DMB Number 2. 

20 JUDGE CHESTNUT: Any objection? 

21 (No response.) 

22 JUDGE CHESTNUT: The document's admitted. 

23 MR. DWORETZKY: And Mr. Boonin i s a v a i l a b l e f o r 

24 cross examination. 

25 JUDGE CHESTNUT: Does anyone have cross f o r t h i s 
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1 witness. 

2 MR. HERSHEY: I do. Your Honor. 

3 JUDGE CHESTNUT: Okay. 

4 CROSS EXAMINATION 
5 BY MR. HERSHEY: 

6 Q Mr. Boonin, you are not a lawyer and so i t ' s 

7 beyond the scope of your testimony t o o f f e r any opi n i o n 

8 concerning l e g a l impediments which might e x i s t t o 

9 s e c u r i t i z a t i o n . I s n ' t t h a t r i g h t ? 

10 A I don't believe I d i d o f f e r any and I don't know, 

11 I have not -- i f not being a lawyer would p r o h i b i t me from 

12 o f f e r i n g an opinion on t h a t . But I d i d not. 

13 Q And i t ' s also beyond the scope of your testimony 

14 t o o f f e r any opinion as t o whether or not the PUC has 

15 a u t h o r i t y t o order adoption of the various elements of what 

16 we have come t o know as the ENRON plan. I s n ' t t h a t r i g h t ? 

17 A Again, I d i d not, as past c h i e f economist of the 

18 Pennsylvania Public U t i l i t y Commission, though, i f I were 

19 asked an opi n i o n , I could probably give an educated and 

20 informed answer. 

21 Q I am sure you could, but i n f a c t you d i d n ' t o f f e r 

22 such an opinion and --

23 A But I d i d not I am t r y i n g t o c l a r i f y I d i d not 

24 o f f e r such an opinion. Not because I am not q u a l i f i e d t o , 

25 but because I chose not to. 
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1 JUDGE CHESTNUT: Regardless. 

2 MR. HERSHEY: Indeed. Thank you very mueh. 

3 JUDGE CHESTNUT: Does t h a t complete — 

4 MR. RYAN: I have one question. 

5 JUDGE CHESTNUT: Are you f i n i s h e d , Mr. Hershey? 

6 MR. HERSHEY: That's a l l I have. 

7 JUDGE CHESTNUT: Mr. Ryan? 

8 BY MR. RYAN: 

9 Q Would I be c o r r e c t i n c h a r a c t e r i z i n g your 

10 testimony here, one of the features being t h a t you have 

11 serious questions about the p a r t of the ENRON Choice Plan 

12 t h a t designated ENRON i n place of PECO as the p r o v i d e r of 

13 l a s t r e s o r t ? 

14 A I wouldn't say t h a t i t ' s a serious concern. I 

15 would say t h a t the concern was t h a t they designated only 

16 ENRON as an a l t e r n a t i v e provider of l a s t r e s o r t . 

17 Q Were you here today, t h i s afternoon, i n t h i s 

18 hearing room when I asked Mr. Kean some questions about the 

19 d i f f e r e n c e s between the October 10 -- October 7 plan as set 

20 f o r t h i n t h e i r p e t i t i o n and the revised plan t h a t ' s 

21 described i n t h e i r r e b u t t a l testimony and I s p e c i f i c a l l y 

22 asked him a l i t t l e b i t about the PLR r o l e t h a t ENRON wanted 

23 t o play. Did you hear that? 

24 A I was i n the room. 

25 Q I thought I saw you there. Did you understand 
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1 what he was saying as t o what d i f f e r e n c e there i s now i n --

2 under what circumstances the Choice Plan would a t l e a s t 

3 accept the p o s s i b i l i t y t h a t someone other than ENRON would 

4 be the PLR i n the PECO t e r r i t o r y ? Did you understand t h a t 

5 p a r t of the response? 

6 A I understand t h a t i n t h e i r r e b u t t a l testimony — 

7 r e b u t t a l testimony, t h a t they r a i s e d t h a t as a p o s s i b i l i t y ; 

8 yes. I wasn't f o l l o w i n g your cross examination. I am 

9 so r r y . 

10 Q I am sor r y , Mr. Boonin. I am sha t t e r e d , but -- a 

11 l o t of people probably had b e t t e r things to do. But the 

12 p o i n t i s i n t h a t r e b u t t a l testimony, t h a t ' s b a s i c a l l y a 

13 s i g n i f i c a n t r e v i s i o n t o the o r i g i n a l ENRON Choice Plan, 

14 some of them have t o do w i t h t h i s p r o v i d e r of l a s t r e s o r t 

15 r o l e and who w i l l play i t ? 

16 A Yes. 

17 Q Is t h a t r i g h t ? 

18 A Yes. 

19 Q Are you more s a t i s f i e d w i t h the r e b u t t a l 

20 testimony version of the Choice Plan i n t h a t regard, i n 

21 regard t o the provider of l a s t r e s o r t , than you were w i t h 

22 the o r i g i n a l Choice Plan where I t h i n k i t was a l l -- they 

23 j u s t got i t and t h a t was i t ? 

24 A Yes. I am more s a t i s f i e d . 

25 Q And why? 
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1 A I bel i e v e i n order f o r there t o be an a c t i v e 

2 competitive marketplace, the i n t r o d u c t i o n of m u l t i p l e 

3 providers of l a s t r e s o r t or as I r e f e r t o them i n my 

4 testimony, d e f a u l t s u p p l i e r s , w i l l abet competition. 

5 Q Do you t h i n k t h a t ' s p a r t of the revi s e d plan i n 

6 any scenario other than a no s e c u r i t i z a t i o n scenario? I s 

7 t h a t p a r t of what ENRON has said i n i t s r e v i s e d plan? 

8 There would be m u l t i p l e PLRs? 

9 A I agree t h a t ' s only l i m i t e d t o a no 

10 s e c u r i t i z a t i o n plan. But t h a t i s b e t t e r than what they had 

11 before. 

12 Q They moved a l i t t l e b i t your way and you are a 

13 l i t t l e happier than you were before? 

14 A That's a l l — 

15 Q You are not s m i l i n g . I am assuming you are not 

16 t e r r i b l y e n t h u s i a s t i c . Thank you very much, Your Honor? 

17 JUDGE CHESTNUT: Does anyone else have questions? 

18 Mr. Bonney? 

19 MR. BONNEY: I have some c l a r i f i c a t i o n . Your Honor 

20 BY MR. BONNEY: 

21 Q You are appearing here on behalf of NEV. Not on 

22 behalf of PECC. Am I correct? 

23 A Yes. 

24 Q I s i t t r u e t h a t the there are c e r t a i n responses 

25 set forth in your testimony? 
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1 A That would be one s a t i s f a c t o r y outcome of t h i s 

2 case. 

3 Q What i s i t you are asking the Commission t o 

4 approve? 

5 A I am asking the commission t o approve a seri e s of 

6 standards and rat e s which w i l l a l l o w f o r competition t o 

7 occur and f o r customers t o save money. 

8 Q And i n your o p i n i o n , are those generation c r e d i t s 

9 t h a t meet your standard those set f o r t h by PECC on 

10 September 29th or those set f o r t h i n e i t h e r of the ENRON 

11 Choice Plan f i l i n g s ? 

12 A I don't t h i n k t h a t the f i r s t ENRON Choice Plan 

13 f i l i n g , as I st a t e d i n my testimony, i n t h i s case, I don't 

14 b e l i e v e t h e i r generation c r e d i t s were s u f f i c i e n t t o allow 

15 f o r competition. The second one, i t ' s d i f f i c u l t t o say. I 

16 have always wanted a v a r i a b l e approach t o t h i s . I have 

17 always wanted the Commission t o be able t o keep a wa t c h f u l 

18 eye t o make sure t h a t we don't have t o p r e d i c t the f u t u r e 

19 ten years out. 

20 The ENRON revised proposal i s b e t t e r than t h e i r 

21 previous one. As Mr. M i t n i c k t e s t i f i e d t o , h i s proposal 

22 was based s o l e l y on PECO's generation cost witnesses. I 

23 be l i e v e t h a t there could be other f a c t o r s and so something 

24 s l i g h t l y below Mr. Mitnick's out year numbers and something 

25 above Mr. — I can't remember whose testimony i t i s. 
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1 I guess i t was Mr. Kean's testimony, e a r l i e r years 

2 number would probably be a reasonable s t r i p given what we 

3 know today. 

4 MR. BONNEY: Thank you. That's a l l I have. Your 

5 Honor. 

6 JUDGE CHESTNUT: Mr. Kleppinger. 

7 MR. KLEPPINGER: Thank you. Good afternoon, Mr. 

8 Boonin. 

9 THE WITNESS: Good afternoon. 

10 BY MR. KLEPPINGER: 

11 Q Page 6 of your testimony you assert t h a t there 

12 are problems of p r i c e d i s c r i m i n a t i o n present i n the I 

13 b e l i e v e the j o i n t p e t i t i o n f o r settlement i s what you mean 

14 the r e . Do you see t h a t reference? 

15 A Yes. 

16 Q And i s i t your understanding t h a t the l e g a l 

17 standard and I am not asking you f o r an o p i n i o n , but t h a t 

18 i t i s not whether there's d i s c r i m i n a t i o n . I t ' s whether 

19 there's undue d i s c r i m i n a t i o n . Do you r e c a l l t h a t language 

20 from your days at Public U t i l i t y Commission? 

21 A Yes, I do. 

22 Q With the enactment of the Competition Act hasn't 

23 the L e g i s l a t u r e now endorsed the Commission's a u t h o r i t y t o 

24 a c t u a l l y approve f l e x i b l e p r i c i n g rates and negotiated 

25 contract based tariffs? 
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1 A Yes, they have. 

2 Q And by t h e i r very nature wouldn't such f l e x i b l y 

3 p r i c e d c o n t r a c t s or negotiated t a r i f f s be, quote, 

4 d i s c r i m i n a t o r y , close quote under the way you have used the 

5 term i n your testimony? 

6 A That's not the way I meant i t i n my testimony. 

7 The d i s c r i m i n a t o r y aspects of the p a r t i a l settlement deal 

8 more w i t h PECO's a b i l i t y t o set as the p r o v i d e r of l a s t 

9 r e s o r t , a r a t e t h a t diverges more from the market p r i c e f o r 

10 one class of customer or even f o r one customer than f o r 

11 another class of customer. 

12 I t h i n k there should be some s o r t of u n i v e r s a l 

13 standard there t o prevent t h a t type of d i s c r i m i n a t i o n . 

14 I f you don't have t h a t s o r t of standard, you won't 

15 have competition because PECO could come i n , p i c k and 

16 choose who they want t o o f f e r a s p e c i a l r a t e t o a f t e r a 

17 marketer put a great deal of time and e f f o r t s and money 

18 i n t o developing a r e l a t i o n s h i p w i t h a company and a 

19 customer only t o have i t s t r i p p e d r i g h t out from underneath 

20 them a t the l a s t second by a PECO l o w b a l l o f f e r . That's 

21 what I mean by d i s c r i m i n a t i o n . 

22 Q Does Section 2806 (H) of the s t a t u t e a c t u a l l y 

23 contemplate such c o n t r a c t based t a r i f f s t o address 

24 competitive a l t e r n a t i v e s i n the s t a t u t e , y o u r s e l f ? 

25 A I ' l l have t o take a look a t 2806 (H). I t h i n k 
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1 the a u t h o r i t y i s there but i n the context, o v e r a l l context 

2 t h a t you s t i l l need t o create an environment t h a t w i l l 

3 allow f o r competition, I t h i n k the Commission would have t o 

4 apply t h a t j u d i c i o u s l y . 

5 Q So i f I understand your answer, absent an abuse 

6 of t h i s f l e x i b l e t a r i f f wherein the incumbent u t i l i t y , 

7 whether i t ' s PECO or another u t i l i t y i n the s t a t e , absent 

8 an abuse, such c o n t r a c t i n g t o meet competitive a l t e r n a t i v e s 

9 i s acceptable. 

10 A Yes. 

11, MR. KLEPPINGER: Thank you. I have nothing 

12 f u r t h e r . 

13 JUDGE CHESTNUT: Does anybody else have questions 

14 f o r Mr. Boonin. Mr. C l e a r f i e l d . 

15 BY MR.- CLEARFIELD: 

16 Q Mr. Boonin, as between the rev i s e d ENRON Choice 

17 Plan and the p a r t i a l settlement. Which would you recommend 

18 t o the Commission t o adopt i f those are the two choices? 

19 A I f those were my two choices I would adopt the 

20 ENRON r e v i s e the Choice Plan. However, I don't b e l i e v e 

21 those are the only two options open t o the Commission. 

22 Q What are the other options? 

23 A There are many other options open t o the 

24 Commission. Every day, the Commission, through these 

25 hearing processes, learns more and more and I would hope 
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1 t h a t the Commission would take advantage of a l l t h i s 

2 knowledge and put together a w e l l thought out order t h a t 

3 would create a v i b r a n t economy, r a t e savings and under a 

4 competitive environment i n the s t a t e . 

5 MR. CLEARFIELD: No other questions. 

6 JUDGE CHESTNUT: Anyone else have any questions on 

7 cross examination f o r Mr. Boonin? 

8 (No response.) 

9 JUDGE CHESTNUT: Do you have r e d i r e c t . 

10 MR. DWORETZKY: I don't. 

11 JUDGE CHESTNUT: Okay. Thank you very much, Mr. 

12 Boonin. 

13 THE WITNESS: Thank you, Your Honor. 

14 JUDGE CHESTNUT: Moving along here. 

15 MR. BONNEY: Mr. H i l l i s , I b e l i e v e , scheduled next 

16 but I wonder i f i t would be b e t t e r t o go w i t h some of the 

17 out of town witnesses f i r s t . We are prepared t o go ahead 

18 w i t h Mr. H i l l but I o f f e r t h a t f o r whatever — 

19 MR. KOHLER: We would p r e f e r i f we could get t o some 

20 of the out of town witnesses. 

21 JUDGE CHESTNUT: I f we have t o go over w i t h Mr. 

22 H i l l , we can. He w i l l be a v a i l a b l e . 

23 JUDGE CHESTNUT: Who do you want t o c a l l next? 

24 MR. KOHLER: Is Mr. Dirmeier next on the l i s t ? 

25 JUDGE CHESTNUT: Would you r a i s e your r i g h t hand. 
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1 please. 

2 MICHAEL D. DIRMEIER, c a l l e d as a witness, having 

3 been duly sworn, was examined and t e s t i f i e d as f o l l o w s : 

4 DIRECT EXAMINATION 

5 JUDGE CHESTNUT: Please s i t down. S p e l l your name 

6 f o r the record, when you are ready. 

7 THE WITNESS: My name i s Michael D. Dirmeier, 

8 D-i-e-r-m-e-i-e-r. 

9 MR. KOHLER: Your Honor, I take i t we are making i t 

10 a p r a c t i c e t o s k i p the foundation. 

11 JUDGE CHESTNUT: Yes. 

12 BY MR. KOHLER: 

13 Q Mr. Dirmeier, do you have any --

14 MR. KOHLER: Your Honor, Mr. Dirmeier i s sponsoring 

15 ENRON Statements 6.0. 6.0SR and Statement Number 10-R. I 

16 note on your matrix t h a t i t i n d i c a t e s t h a t h i s d i r e c t 

17 testimony, which would be Statement 6 has been sti p p e d in? 

18 JUDGE CHESTNUT: Let me see. I have t o f i n d t h a t 

19 f i r s t . I am so r r y . 

20 MR. KOHLER: But not h i s s u r r e b u t t a l . 

21 JUDGE CHESTNUT: His Statement 6 t h a t was submitted 

22 on behalf of EPMI? 

23 MR. KOHLER: That's r i g h t . 

24 JUDGE CHESTNUT: Uh-huh. 

25 MR. KOHLER: And that same matrix indicates that the 
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Statement 6-SR has not been admitted. Mr. Dirmeier would 

be sponsoring t h a t testimony as w e l l . 

JUDGE CHESTNUT: You are saying t h i s i s i n c o r r e c t or 

simply t h a t you are going t o move i n 6-SR. 

MR. KOHLER: I am not sure at t h i s p o i n t . Your 

Honor. But regardless. 

JUDGE CHESTNUT: Regardless. The f a c t i s you want 

t o move i n EPMI, 6, 6-SR and was EESPI 10-R. 

MR. KOHLER: That's r i g h t . 

BY MR. KOHLER: 

Q Mr. Dirmeier do you have any c o r r e c t i o n s t o any 

of those three pieces of testimony? 

A I have one very small c o r r e c t i o n on Statement 

Number 10-R. Page 9, l i n e 5 a f t e r the word personnel there 

should be a comma i n s e r t e d . 

MR. KOHLER: Your Honor, w i t h t h a t c o r r e c t i o n , I 

would move those e x h i b i t s i n t o evidence subject t o t i m e l y 

motions and o b j e c t i o n s . 

JUDGE CHESTNUT: Any objections? 

(No response.) 

JUDGE CHESTNUT: The documents are admitted. 
(EESPI Statements Nos. 6, 6-SR and 10-R were 
produced and marked f o r i d e n t i f i c a t i o n and admitted 
i n evidence.) 

MR. KOHLER: The witness i s available for cross. 

Your Honor. 
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1 JUDGE CHESTNUT: Okay. Does anybody have cross 

2 examination f o r Mr. Dirmeier? Mr. Trask? 

3 MR. TRASK: Thank you. Your Honor. 

4 CROSS EXAMINATION 

5 BY MR. TRASK: 

6 Q Mr. Dirmeier, my name i s Noel Trask and I am one 

7 of the attorneys representing PECO i n t h i s matter. I n 

8 reviewing your resume, Mr. Dirmeier, which you produced, I 

9 counted close t o a hundred cases i n which you have 

10 t e s t i f i e d i n r e g u l a t o r y proceedings. Does t h a t sound about 

11 r i g h t ? 

12 A Yes. 

13 Q Would i t be accurate t o cha r a c t e r i z e the m a j o r i t y 

14 of your testimony having t o do w i t h revenue requirements, 

15 energy adjustment clauses and the l i k e ? 

16 A Yes. That would be c o r r e c t . A number o f , 

17 s i g n i f i c a n t number of those testimonies were i n v o l v e d i n 

18 p o l i c y issues. While they were p o l i c y issues i n the 

19 context g e n e r a l l y i n the context of t r a d i t i o n a l r a t e 

20 making. 

21 Q Do you have any formal t r a i n i n g i n the f i e l d of 

22 economics? 

23 A I don't have a degree i n economics. I have some 

24 economic courses but not a degree i n economics. 

25 Q Do you know what subspecialty w i t h i n the f i e l d of 
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1 economics i s concerned w i t h the study of market s t r u c t u r e 

2 and market performance and competition? 

3 A You mean as a subcategory of economics? Because 

4 a l l of economics --

5 Q As a d i s c i p l i n e w i t h i n the f i e l d --

6 A A l l economics i s involved w i t h competition and 

7 competitiveness i n one form or another. 

8 Q You t o now what s p e c i a l t y w i t h i n the p r o f e s s i o n 

9 of economics r e f e r r e d t o by members of t h a t p r o f e s s i o n as 

10 having t o do w i t h the study, s p e c i f i c study of market 

11 s t r u c t u r e and market performance? 

12 A No, I don't know the word. 

13 Q Am I co r r e c t t h a t you bel i e v e t h a t PECO Energy's 

14 -- switc h i n g now t o your testimony about whether PECO 

15 ought t o be able t o use i t s trade name. Am I c o r r e c t t h a t 

16 you bel i e v e PECO Energy's competitive operation should be 

17 allowed t o use the PECO Energy name because you don't t h i n k 

18 t h a t PECO's competitive operations should be able t o 

19 b e n e f i t from the g o o d w i l l t h a t the name provides the 

20 company? 

21 A Well, I t h i n k t h a t ' s not the only reason but 

22 t h a t ' s c e r t a i n l y p a r t of i t . 

23 Q Is p a r t of your b e l i e f based on your concepts of 

24 r a t e payers t o finance economic a c q u i s i t i o n of t h a t name 

25 reco g n i t i o n ? 
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1 A C e r t a i n l y , when I wrote the testimony, I 

2 c e r t a i n l y suggested t h a t there seems t o be an ownership 

3 i n t e r e s t , but I recognize f u l l y t h a t r a t e payers do not own 

4 the name or i n f a c t any asset of the company. I t h i n k i t ' s 

5 more important t o recognize t h a t the name i s a name t h a t 

6 was developed i n the monopoly markets and the company i s 

7 attempting t o extend the e f f e c t of t h a t name i n t o a market 

8 t h a t i s not compet i t i v e , but t h a t we hope w i l l become 

9 competitive but t h a t w i l l be much less l i k e l y t o become 

10 competitive and which w i l l have a delayed e f f e c t of 

11 competitiveness i f the company i s a v a i l a b l e t o proceed on 

12 t h i s issue. 

13 Q I f you could r e f e r t o your testimony, the 

14 Statement 10-R i f you look a t l i n e 10? 

15 A Of page? 

16 Q Your testimony? Page 3? 

17 A Page 3. 

18 Q Line 10. 

19 A Yes. 

20 Q And there i t states t h a t you p r e v i o u s l y t e s t i f i e d 

21 t h a t the assets we are t a l k i n g about g o o d w i l l were not 

22 obtained by PECO i n the competitive marketplace but were 

23 financed v i r t u a l l y e n t i r e l y by r a t e payers. Do you see 

24 t h a t testimony? 

25 A Yes. 
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1 Q Are you saying t h a t i s no longer your testimony? 

2 A No. That's my testimony. 

3 Q Okay. And you contend then t h a t PECO acquired 

4 t h i s name r e c o g n i t i o n through the p r o v i s i o n of monopoly 

5 e l e c t r i c s e r v i c e . I s t h a t a f a i r c h a r a c t e r i z a t i o n of the 

6 answer you gave t o the question before l a s t ? 

7 A That's p a r t of the c h a r a c t e r i z a t i o n . I don't 

8 t h i n k t h a t was everything I said. But i t was p a r t of i t . 

9 Q Would you agree t h a t Pennsylvania Public U t i l i t y 

10 Commission has on allowed PECO t o recover prudently 

11 i n c u r r e d expenses i n reference t o what the Commission 

12 determined were prudent investments? 

13 A I don't I know every order t h a t the Commission 

14 has done i n general I would c e r t a i n l y agree t h a t t h a t ' s 

15 probably the l i k e l y scope of most of the Commission's 

16 orders. 

17 Q And these expenses and investments, would you 

18 agree t h a t i n f a c t , they were only i n c u r r e d or made t o 

19 enable PECO t o f u l f i l l i t s p u b l i c u t i l i t y f u n c t i o n of 

20 p r o v i d i n g e l e c t r i c service? 

21 A Are you saying t h a t PECO's expenditures i n the 

22 past have always only been dedicated t o t h a t . 

23 Q The expenditures are subject t o the used and 

24 u s e f u l standard? 

25 A You would be asking me to characterize the 
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1 expenses t h a t the Commission has allowed i n r a t e s , you 

2 know, or however many r a t e cases there have been and i n 

3 general, I would hope t h a t the Commission f e l t t h a t t h a t 

4 was the case. 

5 Q And you would expect t h a t t h a t would be what the 

6 Commission f e l t i n each case? 

7 A Okay, yes. 

8 Q Would you agree t h a t p l a c i n g the PECO name on an 

9 asset, f o r example, a sign on a headquarters b u i l d i n g or a 

10 logo on the t r u c k s , d i d not increase the cost of any of the 

11 assets t h a t the Commission allowed us t o earn a r e t u r n on 

12 or any of the expenses. None of those increased e i t h e r ? 

13 A Only by a de minimis amount. 

14 Q Are you aware of the f a c t t h a t many u t i l i t i e s 

15 around the country have changed t h e i r names rec e n t l y ? 

16 A I am aware t h a t some have, yes. 

17 Q Would you agree then t h a t i t ' s p o s s i b l e t h a t some 

18 u t i l i t i e s don't t h i n k t h a t they n e c e s s a r i l y have the 

19 gre a t e s t r e p u t a t i o n i n t h e i r h i s t o r i c -- t h e i r name? 

20 A Yes, I do. But I t h i n k i t i n d i c a t e s i t ' s a one 

21 way s t r e e t . I f the name has value, then the u t i l i t y would 

22 l i k e t o keep i t s name and use i t . I f the name doesn't have 

23 value, then the u t i l i t y i s q u i t e happy not t o use i t s 

2 4 name. 

25 Q I f a u t i l i t y that is happy to use i t s name. 
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1 nonetheless, i s n ' t i t t r u e t h a t some of the customers of 

2 the u t i l i t y may not l i k e t h a t u t i l i t y or i t s name? 

3 A Yes. 

4 Q With respect t o those customers don't you t h i n k 

5 t h a t ENRON or other s u p p l i e r s might have a r e l a t i v e 

6 advantage over PECO w i t h a competitive agreement? 

7 A For those customers but I t h i n k on balance i f a 

8 u t i l i t y decides i t wants t o use i t s name derived i n a 

9 monopoly and i n an environment where competition i s allowed 

10 then the u t i l i t y i s making the dec i s i o n t h a t on balance, 

11 i t s name has p o s i t i v e value i n t h a t market. 

12 Q Since you have admitted t h a t some u t i l i t i e s have 

13 customers t h a t don't l i k e t h e i r name, you wouldn't have t o 

14 also admit t h a t p o s i t i v e image t h a t a u t i l i t y has i s n ' t 

15 n e c e s s a r i l y caused by a u t i l i t y ' s h i s t o r i c r o l e as the sole 

16 monopoly pr o v i d e r of service? 

17 A I t h i n k i f a u t i l i t y has a p o s i t i v e image w i t h 

18 respect t o i t s name, then i t i s from i t s monopoly p r o v i s i o n 

19 of services. I f the u t i l i t y ' s name does not have a 

20 p o s i t i v e image then l i k e l y t h a t also i s the r e s u l t of 

21 perhaps poor performance or high rates i n a monopoly 

22 environment. 

23 Q So you can be a sole provider of monopoly s e r v i c e 

24 and not nece s s a r i l y end up w i t h a name t h a t has any value? 

25 A That's c o r r e c t . 
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1 Q Is t h a t your testimony? 

2 A Yes. 

3 Q Let's assume t h a t the PECO name i s one t o which 

4 consumers at t a c h p o s i t i v e a t t r i b u t e s . Wouldn't the value 

5 i n t h a t name be something t h a t the consumer determined? 

6 A Are you saying t h a t each respective customer i s 

7 the one who would make the decision whether the name has 

8 value t o t h a t customer? 

9 Q Yes. 

10 A Yes. 

11 Q And a p r o h i b i t i o n on the use of t h a t name by a 

12 PECO competitive group or a f f i l i a t e , wouldn't t h a t remove 

13 the PECO brand from the a v a i l a b l e choices t h a t those 

14 consumers have i n a competitive market? 

15 A I t would remove the brand. I t c e r t a i n l y would 

16 not remove the capacity or energy services. 

17 Q So i t would remove the brand? 

18 A Just the brand. 

19 Q And wouldn't t h a t mean t h a t the i n f o r m a t i o n 

20 conveyed i n the PECO name, some consumers l i k e would not be 

21 a v a i l a b l e t o those consumers when making choices about 

22 t h e i r s upplier? 

23 A Yes, but i t would also have b e n e f i c i a l e f f e c t s on 

24 the market. For example, i t would remove customer 

25 confusion. I t would also remove employees' confusion. 
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1 One of the goals here and I t h i n k the primary goal 

2 here i s t o create a competitive market and i f employees a l l 

3 believed t h a t we are a l l p a r t of the same f a m i l y , then 

4 r e s t r i c t i o n s about t r a n s f e r s of i n f o r m a t i o n become very 

5 d i f f i c u l t t o susta i n or enforce because we a l l work f o r the 

6 same company. 

7 Whereas i f one f e l l o w has some name on h i s badge and 

8 another f e l l o w has PECO's name on his badge, i t intends t o 

9 enforce and remind the employers t h a t they don't work f o r 

10 the same company anymore. 

11 The same i s t r u e f o r customers. Without question 

12 there are customers who would have value i n t h a t name or 

13 f o r whom t h a t name would communicate something. But what I 

14 am saying t o you i s t h a t on balance, I be l i e v e t h a t the 

15 progression towards a competitive market would be advanced 

16 by not a l l o w i n g PECO t o use i t s name. 

17 Q Would you? 

18 A PECO t o use i t s name i n the competition or t o 

19 be --

20 Q Would you agree, Mr. Dirmeier, t h a t i n a 

21 reg u l a t e d environmental f i r m t h a t has a p o s i t i v e r e p u t a t i o n 

22 w i t h c o n s t i t u e n t s w i l l t r y t o p r o f i t from t h a t f a c t t o the 

23 extent t h a t i t can? 

24 A Yes. 

25 Q Isn't i t true, however, that unlike nonregulated 
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1 f i r m s a u t i l i t y t h a t developed a p o s i t i v e r e p u t a t i o n and 

2 go o d w i l l w i t h consumers during the time when i t was the 

3 sole p r o v i d e r was l i m i t e d i n i t s a b i l i t y t o p r o f i t from 

4 t h a t because i t s r a t e of r e t u r n was l i m i t e d by re g u l a t i o n ? 

5 A Yes. 

6 Q Would you agree t h a t PECO has not h i s t o r i c a l l y 

7 b e n e f i t t e d from the name r e c o g n i t i o n i t may have t o the 

8 extent i t could have, had i t not been subject t o r a t e of 

9 r e t u r n r e g u l a t i o n ? 

10 A I f PECO hadn't been subject t o ra t e s of r e t u r n 

11 r e g u l a t i o n , we wouldn't be here today and you are asking us 

12 t o remake a l l of the past. I t h i n k PECO has received 

13 b e n e f i t s from i t s name i f i t s name has value and we 

14 wouldn't be arguing about i t i f i t d i d n ' t have value and 

15 PECO c e r t a i n l y seeks t o reap value from t h a t name when 

16 perhaps a b e t t e r use of t h a t name would have been t o 

17 m i t i g a t e stranded costs. 

18 Q Mr. Dirmeier, I 'd l i k e t o t u r n t o your testimony 

19 on the u t i l i t y of the a n t i t r u s t laws as a d e f a u l t 

20 safeguard. I believe you s t a t e i n your testimony t h a t you 

21 agree w i t h Mr. Sidak who i s PECO's witness t h a t the 

22 a n t i t r u s t laws are an appropriate safeguard against 

23 a n t i c o m p e t i t i v e conduct? 

24 A I t h i n k -- yes, I do disagree w i t h him on t h a t . 

25 I think the antitrust laws would be the last line of 
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1 defense and h o p e f u l l y not the only l i n e of defense i n 

2 p r o t e c t i n g against a n t i c o m p e t i t i v e behavior. So I disagree 

3 w i t h him on t h a t . 

4 Q Okay. Just so the record i s c l e a r , i n your 

5 testimony you say t h a t the r e l i a n c e on them i s 

6 problematic. I s t h a t a fairway of summarizing what you 

7 have j u s t t e s t i f i e d to? This i s on page 7, l i n e s 3 and 4? 

8 A Yes, I do. 

9 Q Okay. And t h i s i s because you t h i n k i t ' s a 

10 problem t h a t i t takes years, i n your view, anyway, t o 

11 d e t e c t , prosecute and punish v i o l a t i o n s of those laws? 

12 A I t h i n k there's evidence, not j u s t my view, t h a t 

13 i t does take many years i n some instances t o detect and 

14 prosecute those laws and i t ' s a very expensive undertaking 

15 and a l l the time while t h a t ' s o c c u r r i n g the abuse could 

16 continue and the lack of competition i n the e l e c t r i c market 

17 i n Pennsylvania could continue. 

18 Q Are you f a m i l i a r w i t h the p e n a l t i e s and remedies 

19 t h a t are a v a i l a b l e under the a n t i t r u s t laws? Federal 

2 0 a n t i t r u s t laws? 

21 A I am not i n t i m a t e l y f a m i l i a r w i t h them except 

22 t h a t I do know t h a t c e r t a i n l y the settlement i n AT&T forced 

23 w i t h t o break up t h a t company, whether the c o u r t could 

24 order a settlement -- and I believe they could -- and I 

25 believe there are also findings and other penalties. 
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1 Q So I am going t o run through some of these w i t h 

2 you and see i f you are f a m i l i a r w i t h these? 

3 A I aware t h a t p r i v a t e p a r t i e s can b r i n g actions 

4 c e r t a i n of the a n t i t r u s t laws. 

5 Q And obta i n t r e b l e damages and a t t o r n e y fees? 

6 Treble meaning --

7 A I am not aware of t h a t . I ' l l accept i t subject 

8 t o check. 

9 Q Are you also aware t h a t or are you aware t h a t the 

10 J u s t i c e Department, United States J u s t i c e Department can 

11 b r i n g a c r i m i n a l a c t i o n which can mean f i n e s f o r businesses 

12 and j a i l time f o r the i n d i v i d u a l s involved i n the 

13 v i o l a t i o n s ? 

14 A Yes. A f t e r however long i t takes t o prosecute 

15 the case i t could do t h a t . 

16 Q When the J u s t i c e Department brings an a c t i o n d i d 

17 you know t h a t the FBI and other f e d e r a l agency 

18 i n v e s t i g a t o r s can get involved? And do get involved? 

19 A No. I d i d n ' t do t h a t but I ' l l accept i t subject 

20 t o check. 

21 Q Do you t h i n k PECO managers are aware of these 

22 f a c t s , Mr. Dirmeier? 

2 3 A Well, they probably are now i f they weren't f i v e 

24 minutes ago. 

25 Q Do you think they were six minutes ago? 
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1 A I don't know. 

2 Q Wouldn't — 

3 A But being aware, you are suggesting t h a t being 

4 aware of a law p r o h i b i t s , keep people from v i o l a t i n g the 

5 law and I don't t h i n k the prisons i n t h i s country 

6 s u b s t a n t i a t e your p o s i t i o n on t h a t p o i n t . 

7 Q Would you agree t h a t a PECO manager would want t o 

8 avoid a claim t h a t could r e s u l t i n t r e b l e damages even i f 

9 today he knew t h a t he might not have t o pay or she might 

10 not have t o pay t r e b l e damages u n t i l three years.from now. 

11 Do you t h i n k i t ' s p o s s i b l e him or her --

12 A I t h i n k i t ' s possible f o r him or her. The 

13 question i s the d i f f i c u l t y of proving the v i o l a t i o n . You 

14 are assuming t h a t hey, i f a manager i s s i t t i n g there and 

15 saying i f I do t h i s , they are going t o prove i n three years 

16 from now w e ' l l be t a k i n g t r e b l e damages and I suggest t o 

17 you t h a t i t could be a l o t more than three years from now 

18 and I also suggest t o you t h a t i t could be no damages at 

19 a l l because proving i s d i f f i c u l t and time consuming. 

20 Q So are you t e s t i f y i n g t h a t because of those f a c t s 

21 t h a t the PECO managers would remain unconcerned about the 

22 p o t e n t i a l f o r having t o pay a s u b s t a n t i a l sum t o a p r i v a t e 

23 claimant and t h a t they would j u s t completely ignore t h a t 

24 f a c t i n conducting t h e i r business. Is t h a t what you are 

25 saying here? 
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1 A No I am not saying t h a t . But I t h i n k I d i d say 

2 t h a t r e l i a n c e on the a n t i t r u s t law should be as the l a s t 

3 l i n e of defense, not the f i r s t , and only l i n e of defense. 

4 Q Whether or not, i n f a c t the t r e b l e damages would 

5 be, i n your view a d e t e r r e n t t o a n t i c o m p e t i t i v e behavior or 

6 i s a v i o l a t i o n of the a n t i t r u s t laws? 

7 A A d e t e r r e n t , but not n e c e s s a r i l y a d e t e r r e n t t h a t 

8 prevents. There i s a d i f f e r e n c e . 

9 Q Wouldn't a PECO manager s i t t i n g here today, 

10 knowing t h a t he or she could go t o j a i l , gee, maybe he's 

11 not w o r r i e d t h a t i n 2002 I am going t o go t o j a i l ? Do you 

12 t h i n k t h a t t h a t would not have any impact on t h e i r behavior 

13 today when i t comes t o --

14 JUDGE CHESTNUT: Mr. Trask, you have asked t h i s a 

15 number of times. 

16 MR. KOHLER: He's asked at l e a s t f i v e times. 

17 JUDGE CHESTNUT: Would you please move on. 

18 MR. TRASK: A l l r i g h t . I am not sure what you mean 

19 by move on. 

20 JUDGE CHESTNUT: Move on t o another l i n e of 

21 questions. 

22 MR. TRASK: Okay. 

23 JUDGE CHESTNUT: Conclude your cross examination. 

24 MR. TRASK: Okay. I have no other l i n e s of 

25 questions. There are other questions about various 
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1 features of a n t i t r u s t laws t h a t I t h i n k would be 

2 appropriate t o ask Mr. Dirmeier i f he t h i n k s they would be 

3 a d e t e r r e n t t o a n t i c o m p e t i t i v e behavior. There are many 

4 other features of the a n t i t r u s t laws t h a t --

5 JUDGE CHESTNUT: I don't want t o hear more 

6 specu l a t i o n about what t h a t h y p o t h e t i c a l manager w i l l or 

7 w i l l not do. There's no basis f o r t h a t . I t h i n k we can 

8 take as a given t h a t no manager w i l l d e l i b e r a t e l y attempt 

9 t o break the law and I t h i n k we can take i t as a given t h a t 

10 there are people who do undertake actions when they weigh 

11 i n t h e i r own minds the f a c t o r s . But I don't t h i n k i t gets 

12 us anywhere-

13 MR. TRASK: Then I have no f u r t h e r questions. 

14 JUDGE CHESTNUT: He sta t e d his opinion as t o the 

15 e f f i c a c y of the a n t i t r u s t laws and I t h i n k you have asked 

16 him about i t and you have asked him about t h i s h y p o t h e t i c a l 

17 manager t h a t w i l l not get anywhere. I f you want t o ask 

18 about something else, t h a t ' s a d i f f e r e n t k i n d of question. 

19 MR. TRASK: I have nothing f u r t h e r , Your Honor. 

20 JUDGE CHESTNUT: Does anybody else have any 

21 questions then f o r Mr. Dirmeier? 

22 (No response.) 

23 JUDGE CHESTNUT: I s t h a t no? Any r e d i r e c t ? 

24 MR. KOHLER: Just one minute, Your Honor. 

25 (Pause.) 
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JUDGE CHESTNUT: Is there r e d i r e c t f o r Mr. 

Dirmeier? 

MR. KOHLER: Just two questions. Your Honor. 

REDIRECT EXAMINATION 

BY MR. KOHLER: 

Q Mr. Dirmeier, I believe you answered one of Mr. 

Trask's questions t h a t you d i d n ' t -- r a t e payers d i d not 

assert ownership over a brand name or any other f a c i l i t y . 

And you also referenced a p o r t i o n of your testimony t h a t 

t a l k e d about f i n a n c i n g of the name. Can you e x p l a i n the 

d i f f e r e n c e between f i n a n c i n g and ownership? 

A Well, r a t e payers have financed the name through 

the payment of t h e i r rates f o r day i n day out u t i l i t y 

s e r v i c e . They don't have t i t l e t o t h a t name. . But they 

have c e r t a i n l y paid f o r i t . 

Q You also answered some questions about name 

r e c o g n i t i o n under a r a t e of r e t u r n environment. I n your 

o p i n i o n , could there be could name r e c o g n i t i o n a s s i s t 

the company i n any way i n a r a t e of r e t u r n environment? 

A Yes, i t could. There are two ways. One i s 

c e r t a i n l y name r e c o g n i t i o n could improve the p r o b a b i l i t y of 

a u t i l i t y earning i t s r a t e of r e t u r n or increased speed 

w i t h which i t gets t o earning r a t e of r e t u r n , and i n f a c t , 

when a u t i l i t y over-earns they don't have t o give the money 

back they may be subject t o re d u c t i o n i n rates but they 
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1 don't have t o give the money they earned i n excess of the 

2 r e q u i r e d r a t e of r e t u r n back. 

3 So i n both ways, a u t i l i t y could b e n e f i t from a 

4 p o s i t i v e name brands r e c o g n i t i o n i n a monopoly environment. 

5 MR. KOHLER: Nothing f u r t h e r . 

6 JUDGE CHESTNUT: Any f u r t h e r recross based on 

7 r e d i r e c t examination. 

8 MR. TRASK: No recross, 

9 JUDGE CHESTNUT: Thank you very much, Mr. Dirmeier. 

10 You are excused. 

11 Are we going t o go t o Mr. Sidak. 

12 MR. CLARK: May I go o f f the record. 

13 (Discussion o f f the record.) 

14 JUDGE CHESTNUT: Would you stand please, r a i s e your 

15 r i g h t hand. 

16 J . GREGORY SIDAK, called as a witness, having been 

17 duly sworn, was examined and t e s t i f i e d as follows: 

18 DIRECT EXAMINATION 

19 JUDGE CHESTNUT: Would you please s i t down and s p e l l 

20 your name f o r the r e p o r t e r . 

21 THE WITNESS: My name i s J. Gregory Sidak, 

22 S-i-d-a-k. 

23 MR. TRASK: Your Honor, I be l i e v e the procedure we 

24 have adapted i s t o s t i p u l a t e t o the testimony which i s 

25 marked Statement 10-E which has been previously submitted 
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1 Mr. Sidak has also prepared two other statements which have 

2 already been e i t h e r moved i n t o evidence or s t i p u l a t e d i n t o 

3 evidence and those are PECO Statements 10 and I t h i n k 

4 10-R. 

5 JUDGE CHESTNUT: Okay. Do you want t o move i n 

6 Statement 10-E. 

7 MR. TRASK: I'd l i k e t o move admission of 10-E i n t o 

8 the record. 

9 JUDGE CHESTNUT: Any objection? 

10 (No response.) 

11 JUDGE CHESTNUT: The document i s admitted 

12 (PECO Exhibit No. 10-E was produced and marked for 
id e n t i f i c a t i o n and admitted i n evidence.) 

13 

14 MR. TRASK: Your Honor, the witness i s now a v a i l a b l e 

15 f o r cross. 

16 JUDGE CHESTNUT: Okay. 

17 MR. TRASK: Also Mr. Sidak reminded me there's one 

18 housekeeping item there was a t a b l e included w i t h i n Mr. 

19 Sidak's testimony, I believe t h a t was Statement 10-R which 

20 l i s t e d l i c e n sed s u p p l i e r s i n connection w i t h a p o i n t Mr. 

21 Sidak was making and he has updated t h a t and he has brought 

22 copies w i t h him. 

23 I am not sure how many copies you have there but we 

24 would l i k e t h a t t a b l e t o replace the t a b l e t h a t i s i n the 

25 testimony. We'll give original and two to the reporter and 
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1 one t o you and w e ' l l get one over here t o the p a r t i e s . We 

2 could make copies of t h i s tomorrow and b r i n g i t t o you 

3 tomorrow. 

4 JUDGE CHESTNUT: That w i l l be f i n e . 

5 MR. TRASK: There's one you can look a t . 

6 BY MR. TRASK: 

7 Q Do you have any other c o r r e c t i o n s t o your 

8 testimony, Mr. Sidak t h a t ' s moved i n t o the record before I 

9 gave you an op p o r t u n i t y t o t e l l the court or Commission 

10 whether there's any corrections? 

11 A Yes. I n PECO Statement 10-R on page 10, the r e 

12 are two pages t h a t correspond t o the revised t a b l e t h a t had 

13 j u s t been introduced. On l i n e 18 of page 10, the word 

14 twenty should be s t r i c k e n and replaced w i t h the word 

15 f o r t y . 

16 I n l i n e 19, the date June 24th should be s t r i c k e n 

17 and replaced w i t h November 3, those are a l l the changes 

18 t h a t I have. 

19 MR. TRASK: We'll provide a number of copies of the 

20 new t a b l e tomorrow, Your Honor. 

21 JUDGE CHESTNUT: Okay. Does anybody have cross f o r 

22 Mr. Sidak? 

23 MR. KOHLER: We have b r i e f cross. Your Honor. 

24 JUDGE CHESTNUT: Mr. D o l l , do you want t o go f i r s t ? 

25 MR. DOLL: I have very l i m i t e d . I n f a c t , i t r e l a t e s 
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1 t o one l i n e , three words on one page. 

2 JUDGE CHESTNUT: That's 25 minutes r i g h t t h e r e . 

3 CROSS EXAMINATION 

4 BY MR. DOLL: 

5 Q Good evening. My name I Craig D o l l . I represent 

6 Connectiv Energy i n t h i s proceeding. Would you please t u r n 

7 t o your Statement 10-E, page 6. At the top of t h a t page, 

8 l i n e 4 you r e f e r t o Connectiv Delmarva Power and i t i s --

9 i s i t your testimony t h a t Delmarva Power has concluded t h a t 

10 the brand name Delmarva Power i s less advantageous and 

11 t h a t ' s why i t changed i t s name t o Connectiv? 

12 A I have t o conclude t h a t t h a t ' s what they d i d 

13 because they changed the name. 

14 Q You are saying Connectiv, not Connectiv Energy, 

15 not Connectiv Communications; j u s t Connectiv? 

16 A I wasn't t r y i n g t o make a f i n e d i s t i n c t i o n 

17 between the d i f f e r e n t v a r i a t i o n s on Connectiv. 

18 Q Are you aware t h a t Connectiv i s a hol d i n g company 

19 t h a t was formed when Delmarva Power and A t l a n t i c Energy 

20 merged and t h a t Delmarva Power s t i l l e x i s t s and provides 

21 s e r v i c e w i t h i n the states of Delaware, Maryland and 

22 V i r g i n i a ? 

23 A I wasn't aware of t h a t when I wrote t h i s but I 

24 don't t h i n k i t changes the basic p o i n t t h a t I was t r y i n g t o 

25 make here. 
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1 Q What evidence, documentary or otherwise, do you 

2 have t h a t Delmarva has changed i t s name t o Connectiv? That 

3 Delmarva Power, i t s e l f , has changed i t s name t o Connectiv? 

4 A I don't have any. 

5 Q And you are a p r a c t i c e -- you are an a t t o r n e y . 

6 Am I correct? 

7 A Yes. 

8 Q Are you aware of Horizon Energy? 

9 A Yes. 

10 Q And from your statement t h e r e , can we also 

11 conclude t h a t PECO changed i t s marketing d i v i s i o n name t o 

12 Horizon because t h e i r former brand name was less 

13 advantageous? 

14 A That's one p o s s i b i l i t y . There could be others. 

15 Just as there could be other explanations f o r why your 

16 c l i e n t s conducted a completely new name. 

17 Q Would you accept, subject t o check t h a t the f i r s t 

18 statement t h a t Connectiv i s a holding company t h a t was 

19 formed t h a t the other companies s t i l l e x i s t s would you 

20 accept t h a t subject t o check? 

21 A I ' l l accept t h a t . 

22 Q And t h e r e f o r e , would you agree t h a t there are 

23 l e g i t i m a t e business reasons other than brand name, t o form 

24 e i t h e r s u b s i d i a r i e s or holding companies? 

25 A Could you repeat that question? 
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1 Q Would you agree t h a t there are other l e g i t i m a t e 

2 business reasons f o r forming a holding company such as 

3 Connectiv, r a t h e r than merely a desire t o change a brand 

4 name? 

5 A I don't t h i n k t h a t your question i s asking me 

6 whether the s u b s i d i a r i e s are created w i t h or wi t h o u t a 

7 d i f f e r e n t name. I f t h a t ' s so, w i t h t h a t understanding of 

8 what you are asking me, I'd say yes. There could be a l l 

9 kinds of reasons t o create a sub s i d i a r y . 

10 MR. DOLL: I have nothing f u r t h e r . Your Honor. Mr. 

11 Kohler, do you want t o do cross? 

12 MR. KOHLER: Thank you. Good evening, Mr. Sidak. My 

13 name i s Alan Kohler and I ' l l be doing the cross examining. 

14 THE WITNESS: Good evening. 

15 BY MR. KOHLER: 

16 Q I t h i n k you i n d i c a t e d i n response t o Mr. D o l l ' s 

17 questions t h a t you are t r a i n e d as a lawyer. I s t h a t 

18 r i g h t ? 

19 A Yes, I am. 

20 Q And you are also t r a i n e d as an economist. I s 

21 t h a t r i g h t ? 

22 A Yes. And not only are you t r a i n e d , you have 

23 worked i n both c a p a c i t i e s . I s t h a t r i g h t ? 

24 A That's c o r r e c t . 

25 Q Is i t fair to say that as both a lawyer and 
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1 economist you have focused your a t t e n t i o n now mainly on the 

2 a n t i t r u s t laws and a n t i t r u s t economic p r i n c i p l e s ? 

3 A I have done a great deal of work i n t h a t area and 

4 i n regulated i n d u s t r i e s . 

5 Q And you're t e s t i f y i n g as an economic expert 

6 today. I s t h a t r i g h t ? 

7 A That's c o r r e c t . 

8 Q Now, i n your view, are s t a t e s p e c i f i c c o m p etitive 

9 safeguards r e a l l y necessary t o open up a competitive 

10 market? 

11 A I t h i n k t h a t safeguards l i k e the code of conduct 

12 developed by the PUC's Competitive Safeguards Working Group 

13 are important means t o p r o t e c t consumer we l f a r e but I t h i n k 

14 t h a t i t ' s important t o consider the r o l e of a code of 

15 conduct r e l a t i v e t o other safeguards t h a t already e x i s t . 

16 The f i r s t and most important safeguard i s a c t u a l and 

17 p o t e n t i a l competition presented by entrants of employees t o 

18 come i n t o the market. 

19 The second l i n e of defense i s the s p e c i f i c and 

20 general d e t e r r e n t e f f e c t of a n t i t r u s t and consumer 

21 p r o t e c t i o n laws, whether they are s t a t e or f e d e r a l and then 

22 the t h i r d l i n e of defense i s the one t h a t I t h i n k t h a t the 

23 code of conduct o f f e r s which I t h i n k t o a la r g e e x t e n t , 

24 r e i t e r a t e s the p r e e x i s t i n g l e g a l standards of a n t i t r u s t 

25 law, consumer protection laws and public u t i l i t y laws. 
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1 I t h i n k i t ' s u s e f u l i n a code of conduct t o say how 

2 do we make these general p r i n c i p l e s a p p l i c a b l e t o the 

3 s p e c i f i c undertaking of opening up the e l e c t r i c power 

4 market. Because t h a t ' s what a court otherwise would do i n 

5 the absence of code of conduct. I t would apply general 

6 p r i n c i p l e s t o s p e c i f i c f a c t u a l circumstances. And so I 

7 t h i n k i t ' s a u s e f u l undertaking f o r the Competitive 

8 Safeguards Working Group t o have done t h a t i n t h i s s t a t e . 

9 Q Let me ask the question a d i f f e r e n t way. Do you 

10 support s t a t e - s p e c i f i c safeguards t h a t are more s t r i n g e n t 

11 than the a n t i t r u s t laws? 

12 A As general, I 'd say no. 

13 Q I f I could r e f e r you t o your Statement 10-R, 

14 Page 19, l i n e s 3 t o 7? 

15 MR. TRASK: I s t h a t 10-R or 10-E? 

16 MR. KOHLER: I t ' s 10-E? 

17 MR. TRASK: 10-E? 

18 MR. KOHLER: I have t o r e f e r -- t h i s i s your 

19 o r i g i n a l r e b u t t a l testimony. 

20 JUDGE CHESTNUT: He does have a 10-R. 

21 JUDGE RAINEY: What page i s t h a t , again, Mr. 

22 Kohler? 

23 MR. KOHLER: What page again? 

24 THE WITNESS: Page 19, l i n e s 3 t o 7. 

25 
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1 JUDGE CHESTNUT: Go ahead, Mr. Koehler. 

2 BY MR. KOEHLER: 

3 Q I s i t f a i r t o charac t e r i z e your testimony 

4 there t h a t i n your view, the code of conduct t h a t 

5 PECO o r i g i n a l l y proposed i n i t s r e s t r u c t u r i n g 

6 f i l i n g contained unnecessary or even excessive 

7 provisions? 

8 A I am expressing here my view of what I 

9 t h i n k i s necessary i n l i g h t of the l i n e s of defense 

10 t h a t I j u s t o u t l i n e d before, competition the 

11 background of a n t i - t r u s t and consumer p r o t e c t i o n 

12 law and p u b l i c u t i l i t y law, and the p o i n t I am 

13 t r y i n g t o make i n t h i s page of testimony a t the 

14 l i n e s t h a t you i n d i c a t e i s t h a t there are r e a l 

15 s a c r i f i c e s t o consumer welfare from s t r u c t u r a l 

16 separations. 

17 Consumers lose the b e n e f i t of economies of 

18 v e r t i c a l i n t e g r a t i o n or economies of scope, and 

19 t h a t t h a t i s a p r i c e t h a t has t o be paid f o r 

20 enclosing those kinds of safeguards, and i t -- i n 

21 my opi n i o n , having worked i n a number of regul a t e d 

22 i n d u s t r i e s , I t h i n k t h a t the balance very 

23 f r e q u e n t l y t i p s against consumers i n terms of any 

24 k i n d of a d d i t i o n a l competitive p r o t e c t i o n t h a t i s 

25 given t o them because of s t r u c t u r a l separation. 
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1 Now, having said t h a t , my -- t h a t i s my 

2 personal view. 

3 I t h i n k t h a t the code of conduct t h a t PECO 

4 has supported i n t h i s proceeding i s more -- i s more 

5 than e f f i c a c i o u s i n p r o v i d i n g the ki n d of 

6 safeguards from competitive abuse t h a t gave r i s e t o 

7 the d r a f t i n g of the code of conduct i n the f i r s t 

8 place, so I t h i n k t h a t PECO has done more than what 

9 pure economic theory and r e g u l a t o r y p r a c t i c e would 

10 suggest --

11 Q I t h i n k t h a t was — 

12 A -- t h a t was e s s e n t i a l . 

13 Q I t h i n k t h a t was a yes f o r the most p a r t . 

14 And i s the reason you b e l i e v e they are 

15 unnecessary or even excessive -- do you want t o 

16 s t i c k w i t h unnecessary -- i s because, i t i s the 

17 f a c t t h a t they are s t r u c t u r a l , and they go beyond 

18 normal requirements of the a n t i - t r u s t law, as you 

19 understand them? 

20 A Oh, I t h i n k t h a t the l i k e l i h o o d t h a t the 

21 competitive harm t h a t s t r u c t u r a l separation seeks 

22 t o prevent i s low, and t h a t other kinds of 

23 a n t i - t r u s t and r e g u l a t o r y mechanisms e x i s t t o 

24 detect and prosecute and deter t h a t k i n d of 

25 behavior. 
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1 I n a d d i t i o n , I t h i n k t h a t the cost t o 

2 consumers of l o s i n g the e f f i c i e n c i e s of i n t e g r a t e d 

3 operation are r e a l and s i g n i f i c a n t , and when you 

4 c a l c u l a t e the expected value of one and weigh i t 

5 against the expected value of the other, I t h i n k 

6 t h a t the magnitude of the welfare l o s t from 

7 r e s t r i c t i n g v e r t i c a l economies out-weigh the 

8 welfare gains t h a t might be achieved by d e t e r r i n g 

9 behavior t h a t you t h i n k otherwise would not be 

10 detected. 

11 Q Now, you f e e l p a r t i c u l a r l y s t r o n g l y about 

12 the use of the brand name — i s t h a t t r u e --

13 r e s t r i c t i o n s on the use of the brand name? 

14 A Yes, yes. 

15 Q And you don't believe t h a t an incumbent 

16 should have any r e g u l a t o r y r e s t r i c t i o n on the use 

17 of the brand name -- i s t h a t r i g h t -- an incumbent 

18 or i t s a f f i l i a t e s ? 

19 A I don't t h i n k there should be any 

20 r e s t r i c t i o n on top of what already e x i s t s i n a 

21 competitive market. 

22 Even a competitive f i r m cannot use i t s 

23 brand name t o engage i n f a l s e and misleading 

24 a d v e r t i s i n g , f o r example. 

25 Q C e r t a i n l y . And i t i s your view t h a t any 
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1 proposed r e s t r i c t i o n s on the use of the brand name 

2 are i n c o n s i s t e n t w i t h market e f f i c i e n c y ? I s t h a t 

3 r i g h t ? 

4 A Yes. 

5 Q Let me give you a h y p o t h e t i c a l . 

6 I f a s t a t e r e g u l a t o r y agency barred the 

7 competitive a f f i l i a t e of an incumbent from using 

8 the incumbent's logo i n marketing a c t i v i t y , would 

9 t h a t be an appropriate r e s t r i c t i o n on the use of 

10 the brand name? 

11 A Let me make sure I understand your 

12 h y p o t h e t i c a l . 

13 The State Regulatory Commission i s 

14 p r o h i b i t i n g a competitive a f f i l i a t e from using the 

15 logo of --

16 Q Of the incumbent. 

17 A of a regulated u t i l i t y , and you are 

18 asking me, i s t h a t a n t i - c o m p e t i t i v e ? 

19 I f o r g e t . 

20 Q Would t h a t be an appropriate r e s t r i c t i o n 

21 on the use of the brand name? 

22 A I t would not be an appropriate r e s t r i c t i o n 

23 on the use of the brand name. 

24 Q Would i t be extreme and unsupportable, as 

25 I t h i n k you have described some r e s t r i c t i o n s ? 
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1 A Yes, and I would add t h a t i t would be 

2 harmful t o consumer welfare. 

3 Q I f a r e g u l a t o r y agency barred a c t i v i t y i n 

4 a competitive a f f i l i a t e or d i v i s i o n which was i n 

5 business f o r one year, claiming the b e n e f i t of the 

6 incumbent's b e n e f i t f i f t y years of experience i n 

7 p r o v i d i n g service t o a customer, would you f i n d 

8 such a r e s t r i c t i o n t o be appropriate? 

9 A I'm sor r y . I t was a long question. 

10 Q I'm sor r y . 

11 A The f i r s t phrase was, " I f " --

12 Q I f a r e g u l a t o r y agency --

13 A Yes. 

14 Q -- barred a c t i v i t y i n which a competitive 

15 or a f f i l i a t e or a d i v i s i o n , which was i n business 

16 f o r one year, claimed the b e n e f i t of the a f f i l i a t e d 

17 incumbent's f i f t y years of experience i n p r o v i d i n g 

18 service t o the customer, would t h a t a c t i o n by the 

19 agency r e s t r i c t i n g t h a t a c t i v i t y be appropriate? 

20 A I'm not sure I understand what you mean i n 

21 the h y p o t h e t i c a l by saying "claiming the b e n e f i t s 

22 of the f i f t y years of operation." 

23 Q I n my h y p o t h e t i c a l , l e t ' s say 

24 A Now, are you asking about using the brand 

25 name? 
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1 Q -- an a f f i l i a t e or d i v i s i o n places --

2 t h a t ' s been i n operation f o r one year places an ad 

3 or provides i n f o r m a t i o n t o consumers i n some format 

4 t h a t conveys the not i o n t h a t i t has f i f t y years of 

5 experience, i f an agency barred t h a t type of 

6 a c t i v i t y , would t h a t be appropriate? 

7 A I t h i n k i t would be harmful t o consumer 

8 w e l f a r e , and I t h i n k i t would be a v i o l a t i o n of the 

9 F i r s t Amendment of the C o n s t i t u t i o n . 

10 I t h i n k t h a t i n t h a t occasion, the 

11 incremental costs t o r a t e payers of the use of the 

12 brand name i s n i l , so there i s no o b j e c t i o n t h a t 

13 can r e s t on those grounds, and I t h i n k i t i s u s e f u l 

14 t o compare the h y p o t h e t i c a l t h a t you j u s t posed t o 

15 other kinds of s i t u a t i o n s i n American jurisprudence 

16 where i t i s c e r t a i n l y not the case t h a t the use of 

17 a brand name would be r e s t r i c t e d i n t h a t way. 

18 Think of a patent, f o r example. 

19 Here you have the grant of a l a w f u l 

20 monopoly f o r a term of years. 

21 I f I received a patent f o r a product w i t h 

22 a p a r t i c u l a r name, there i s no r e s t r i c t i o n on my 

23 a b i l i t y t o use t h a t name i n another context f o r a 

24 product t h a t i s not subject t o patent p r o t e c t i o n . 

25 A d i f f e r e n t analogy would be a n t i t r u s t 
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1 law. 

2 I t i s possible under a n t i - t r u s t law t o 

3 have a l a w f u l unregulated monopoly, a monopoly 

4 acquired through learned hands, through su p e r i o r 

5 business acumen, but t h a t l a w f u l monopoly i n no way 

6 i s -- a n t i - t r u s t law i n no way imposes on the 

7 l a w f u l monopolies a r e s t r i c t i o n on i t s a b i l i t y t o 

8 use i t s brand name i n competitive markets, so I 

9 don't see why, given those general r u l e s i n 

10 American law, t h a t we would come t o a d i f f e r e n t 

11 conclusion here. 

12 Q Okay. And again, i f an agency d i d t h a t , 

13 i n your view i t would be extreme and unsupported? 

14 I s t h a t f a i r ? 

15 A Well, and I c i t e cases i n my testimony 

16 t h a t document the conclusion t h a t agencies have 

17 come t o t o t h a t e f f e c t , o r, I'm s o r r y , s t a t e 

18 supreme courts have come t o . 

19 Q So i t would be extreme and unsupported? 

20 A I n my view, i t i s extreme, and i t i s 

21 against the weight of a u t h o r i t y , yes. 

22 Q Okay. One l a s t h y p o t h e t i c a l . I f a 

23 r e g u l a t o r y agency mandated t h a t every time a 

24 competitive a f f i l i a t e uses the incumbent's brand 

25 name, i t had t o a f f i r m a t i v e l y inform customers t h a t 
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1 the a f f i l i a t e and the incumbent were not the same 

2 e n t i t y , would you f i n d such a r e s t r i c t i o n t o be 

3 appropriate? 

4 Do you understand the question? 

5 A I do, and your question i s , do I t h i n k i t 

6 would be appropriate? 

7 Q Yes, the a c t i o n by the agency. 

8 A That's an easy question. I t h i n k i t i s 

9 i n a p p r o p r i a t e . 

10 I can e x p l a i n why. 

11 I t h i n k t h a t even though t h i s i s a case of 

12 degree, i t i s in-between p o l a r cases of absolute 

13 p r o h i b i t i o n on the use of the name on the one hand, 

14 and u n r e s t r i c t e d use of the name on the other, we 

15 s t i l l have the s i t u a t i o n of r a i s i n g the cost t o the 

16 competitive a f f i l i a t e of the incumbent f i r m of 

17 using the brand name t h a t already e x i s t s , so the 

18 f r a c t a l e f f e c t of t h a t i s t o deter on the margin 

19 some of the gains from v e r t i c a l i n t e g r a t i o n from 

20 economies of scope and t o r a i s e the cost f o r the 

21 competitive a f f i l i a t e of the incumbent f i r m t o 

22 brand i t s product and inform consumers of services 

23 t h a t i t o f f e r s , so i n t h a t sense, i t i s not, i t i s 

24 d i f f e r e n t only i n degree, not i n time. 

25 The other p o i n t , t o o , t h a t your hypo 
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1 presents i s whether by f o r c i n g the -- w e l l , what 

2 -- you were e s s e n t i a l l y p u t t i n g words i n the mouth 

3 of the u t i l i t y . 

4 You are f o r c i n g the u t i l i t y t o engage i n a 

5 c e r t a i n k i n d of commercial speech t h a t i t would not 

6 otherwise engage i n , and I t h i n k t h a t r a i s e s an 

7 i n t e r e s t i n g question under Central Hudson, a 1980 

8 de c i s i o n , whether t h a t under the C o n s t i t u t i o n can 

9 be done. 

10 Q That i s i t w i t h the h y p o t h e t i c a l s . 

11 Thanks. 

12 I would l i k e t o r e f e r you t o Page 8 of 

13 your most recent testimony, where you c i t e the DOE 

14 r e p o r t . 

15 Do you have a copy of t h a t r e p o r t 

16 av a i l a b l e ? 

17 A No, I don't. 

18 MR. KOEHLER: May I approach the witness, 

19 Your Honor? 

20 JUDGE CHESTNUT: C e r t a i n l y . 

21 BY MR. KOEHLER: 

22 Q I s t h a t the r e p o r t you were r e f e r r i n g to? 

23 A Yes. 

24 Q There's a p a r t you quoted there found on 

25 Page 66, and there's also, I t h i n k , a c i t e a t 68 
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1 and 69. 

2 Can you check that? 

3 A Right. The block quote i s found on Page 

4 66, and then r i g h t -- and the quote a t l i n e s 

5 twenty-three t o twenty-nine, or twenty-four are 

6 found on Page 69, Footnote 35. 

7 Q Now, I w i l l leave you w i t h the r e p o r t f o r 

8 the moment. 

9 Doesn't the subject of t h i s s e c t i o n r e l a t e 

10 t o problems which might occur when a u t i l i t y 

11 d i v e r s i f i e s i n t o markets i n which i t p r e v i o u s l y 

12 d i d n ' t provide service? 

13 A Yes. I would have t o go back and re-read 

14 the s e c t i o n . 

15 Q Would you accept i t , subject t o check? 

16 A I w i l l , yes. 

17 Q And those would be i n markets where i t had 

18 a zero percent market share at the time of entry? 

19 I s t h a t r i g h t ? 

20 A Yes, by d e f i n i t i o n . 

21 Q The sect i o n doesn't address new ent r a n t s 

22 e n t e r i n g t r a d i t i o n a l u t i l i t y markets? I s t h a t 

23 r i g h t ? 

24 A Subject t o check --

25 Q Okay. 
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1 A -- I w i l l agree w i t h t h a t . 

2 Q I f I could r e f e r you t o Page 68, under the 

3 heading -- do you see the heading, " D i v e r s i f i c a t i o n 

4 may encourage increased investment and good w i l l " ? 

5 A Yes. 

6 Q Could you read j u s t the f i r s t paragraph 

7 there i n t o the record? 

8 A "Another d i f f i c u l t issue i s the treatment 

9 i n t a n g i b l e assets, such as r e p u t a t i o n or good 

10 w i l l . " 

11 Q Just through the end of the paragraph. 

12 A Oh, I'm s o r r y . "Purchasers of energy 

13 e f f i c i e n t replacement windows might b e l i e v e t h a t a 

14 window i n s t a l l e r w i t h the u t i l i t y ' s name i s more 

15 l i k e l y t o provide adequate services than a 

16 comparable f i r m w i t h o u t t h a t name. 

17 "The u t i l i t y ' s r e p u t a t i o n could increase 

18 the p r o f i t of i t s i n s t a l l a t i o n s u b s i d i a r y . 

19 "Once again, the question f o r r e g u l a t o r s 

20 i s whether the u t i l i t y ' s r a t e payers are made worse 

21 o f f by such use of the u t i l i t y ' s r e p u t a t i o n . " 

22 Q Okay. Now, I t h i n k your other reference 

2 3 t o the r e p o r t i s i n footnote t h i r t y - f i v e on Page 

24 69? I s t h a t r i g h t ? 

25 A Yes. 
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1 Q And j u s t so the record i s complete, I 

2 t h i n k you l e f t o f f the f i r s t sentence of t h a t 

3 f o o t n o t e . 

4 Could you put t h a t i n t o the record? 

5 A "Consumers are not nec e s s a r i l y made worse 

6 o f f by the subsidiary's use of the parent f i r m ' s 

7 r e p u t a t i o n . " 

8 MR. KOEHLER: Okay. Nothing f u r t h e r . Your 

9 Honor. 

10 JUDGE CHESTNUT: Does anybody else have any 

11 cross f o r t h i s witness? 

12 {No response.) 

13 JUDGE CHESTNUT: Any r e d i r e c t ? 

14 MR. TRASK: May I have j u s t a moment. Your 

15 Honor? 

16 JUDGE CHESTNUT: Sure. 

17 {Discussion o f f the record.) 

18 MR. TRASK: Your Honor, we have no r e d i r e c t . 

19 JUDGE CHESTNUT: Thank you very much. You 

20 are excused, s i r . 

21 THE WITNESS: Thank you. 

22 (Witness excused.) 

23 JUDGE CHESTNUT: Are we going t o go t o Mr. 

24 Crowe next? 

25 I would l i k e t o put Mr. H i l l o f f , i f we can. 
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1 unless people 

2 MR. TRASK: Very w e l l . 

3 JUDGE CHESTNUT: — w i l l l i m i t the cross 

4 t o n i g h t , j u s t because he i s going t o be a v a i l a b l e , 

5 you know, and there may be time l a t e r f o r him. 

6 MR. CLARK: We w i l l c a l l Mr. Crowe, then. 

7 JUDGE CHESTNUT: Would you r a i s e your r i g h t 

8 hand, please? 

9 BRIAN D. CROWE, c a l l e d as a witness, having 

10 been duly sworn, t e s t i f i e d as f o l l o w s : 

11 DIRECT EXAMINATION 

12 JUDGE CHESTNUT: Would you please s i t down 

13 and give and s p e l l your name f o r the record? 

14 THE WITNESS: Brian D. Crowe, C-r-o-w-e. 

15 JUDGE CHESTNUT: Do you want t o s t i p u l a t e i t 

16 i n the way you have been doing? 

17 MR. TRASK: Yes, Your Honor. The statement 

18 number i s 29-E, PECO Statement No. 29-E, and i n 

19 a d d i t i o n , Mr. Crowe has adopted as h i s own 

20 testimony the p r i o r testimony of Mr. Gregory Cuchi 

21 on the so-called non-settled issues, the unbundling 

22 of b i l l i n g and metering and code of conduct 

23 implementation. 

24 i b e l i e v e a l l of those testimonies are e i t h e r 

25 already in the record or were submitted, or i t was 
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1 agreed t o t h a t they would go i n by s t i p u l a t i o n . 

2 JUDGE CHESTNUT: That i s what? 15, I thi n k ? 

3 MR. TRASK: That's 15-R, sections of 15-R and 

4 sections of 15-12. 

5 Those sections of those testimonies were not 

6 entered i n t o the record i n connection w i t h the 

7 hearings l a s t month on the p a r t i a l s e t t lement, but 

8 the documents were i n the possession of the co u r t 

9 r e p o r t e r already, since we gave them a l l the 

10 documents, and so the appropriate pages have 

11 already e i t h e r been s t i p u l a t e d i n t o the record, or 

12 i t has been agreed t o do t h a t . 

13 JUDGE CHESTNUT: Well, 15 i s i n . 

14 MR. TRASK: 15 i s i n i n i t s e n t i r e t y ? 

15 JUDGE CHESTNUT: 15-S and 15-R are not. 

16 MR. TRASK: A l l r i g h t . 15-S, I b e l i e v e , was 

17 i n the packet t h a t was given t o the court r e p o r t e r . 

18 That has t o do -- I t h i n k t h a t was 

19 Commissioner Hanger's questions, or one of them 

20 from — 

21 JUDGE CHESTNUT: I t may have been, but I 

22 don't have t h a t l i s t e d as being admitted. 

23 MR. TRASK: I t i s not admitted, so I guess we 

24 w i l l have t o move i t i n t o the record a t t h i s time. 

25 JUDGE CHESTNUT: I s t h a t 15-S? 
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1 MR. TRASK: I believe i t i s 15-S, 15-S --

2 JUDGE CHESTNUT: Okay. 

3 MR. TRASK: — and the Section of 10-R t h a t 

4 was not moved i n t o the record l a s t month, i n 

5 a d d i t i o n --

6 JUDGE CHESTNUT: Well, no. I f a p a r t of a 

7 document has been moved i n , the whole document i s 

8 i n . 

9 MR. TRASK: Oh, i t was? I apologize, Your 

10 Honor. 

11 JUDGE CHESTNUT: Yes. I should have 

12 c l a r i f i e d t h a t e a r l i e r , but yes. 

13 MS. HOPPER: Excuse me. Your Honor. This i s 

14 Miss Hopper. 

15 I believe 15-R was already moved i n --

16 JUDGE CHESTNUT: Okay. 

17 MS. HOPPER: — but i t i s not on your l i s t . 

18 JUDGE CHESTNUT: I t i s n ' t ? Do you know when 

19 i t was moved i n , or how the was moved in? 

20 MS. HOPPER: I believe i t was the l a s t day of 

21 those hearings, on the 16th of November — or 

22 October. 

23 JUDGE CHESTNUT: Was t h a t p a r t of Appendix H? 

24 I have i t here, and I can check i t l a t e r , but I 

25 j u s t want t o be sure --
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1 MS. HOPPER: Yes. I t h i n k 

2 JUDGE CHESTNUT: — i t i s accurate. 

3 MR. TRASK: I t was a t the end, at the 

4 conclusion of the hearings on the 16th of October. 

5 JUDGE CHESTNUT: I t was not a p a r t of 

6 Appendix H? 

7 MR. TRASK: I am not sure t h a t i t was p a r t of 

8 Appendix H or not. 

9 MS. HOPPER: Well, i f i t was not, we w i l l 

10 b r i n g you a copy. 

11 JUDGE CHESTNUT: A l l r i g h t . But at t h i s 

12 p o i n t , i t i s your i n t e n t i o n t h a t 

13 MR. TRASK: Everything. 

14 JUDGE CHESTNUT: — a l l of the — 

15 MR. TRASK: Both of the Cuchi statements and 

16 29-E, which i s the current statement f o r Mr. Crowe. 

17 JUDGE CHESTNUT: A l l r i g h t . 

18 MR. TRASK: And I guess w i t h t h a t . Your 

19 Honor, w i t h t h a t s t i p u l a t i o n , the witness i s 

20 a v a i l a b l e f o r cross. 

21 JUDGE CHESTNUT: Well, you have t o move i t i n 

22 f i r s t . 

23 MR. TRASK: I have t o move i t i n f i r s t ? 

24 JUDGE CHESTNUT: Yes. 

25 MR. TRASK: I move the admission of statement 
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1 of PECO Statement 29-E. 

2 JUDGE CHESTNUT: Any o b j e c t i o n t o the 

3 admission of the document? 

4 (No response.) 

5 JUDGE CHESTNUT: The documents are admitted. 

6 (Thereupon, PECO Statement 2 9-E was 

7 marked f o r i d e n t i f i c a t i o n and admitted i n 

8 evidence.) 

9 JUDGE CHESTNUT: Does anybody have cross f o r 

10 Mr. Crowe? 

11 Mr. Clark? 

12 MR. CLARK: I j u s t have a couple of 

13 questions. Your Honor. 

14 CROSS EXAMINATION 

15 BY MR. CLARK: 

16 Q Mr. Crowe, Friday was the deadline f o r the 

17 f i r s t round of customers p a r t i c i p a t i n g i n the p i l o t 

18 program t o i n d i c a t e a generation supplier? I s t h a t 

19 correct? 

20 A That's c o r r e c t . 

21 Q Friday, November 14th? 

22 A That's c o r r e c t . 

23 Q Do you know how many of the e l i g i b l e 

24 customers have i n f a c t chosen an a l t e r n a t i v e 

25 s u p p l i e r a t t h i s point? 
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1 MR. TRASK: Your Honor, I ob j e c t . I t i s not 

2 rel e v a n t t o any of the issues t h a t Mr. Crowe i s 

3 here t o t e s t i f y about, which are code of conduct 

4 and whether or not b i l l i n g and metering should be 

5 unbundled. 

6 JUDGE CHESTNUT: The o b j e c t i o n i s overruled. 

7 A We do not y e t know how many customers are 

8 e n r o l l e d , because the suppliers have u n t i l the 19th 

9 t o l e t us know how many customers they have 

10 e n r o l l e d i n the p i l o t , so u n t i l t h a t time, u n t i l 

11 such time, we can't do any f u r t h e r l o t t e r i e s or 

12 make any determinations about the f i v e percent. 

13 Q I n your testimony on Page 6, l i n e nine, 

14 a c t u a l l y , l i n e s e i g h t through t e n , you address 

15 customer choice f o r generation supply, c a l l i n g i t 

16 confusing, and r a i s i n g many questions and concerns. 

17 What are some of those questions and 

18 concerns t h a t you were t a l k i n g about there? 

19 A We mailed, according t o the p i l o t program, 

20 t o 1.5 m i l l i o n customers a d e s c r i p t i o n of the 

21 program. 

22 The customers have obviously seen the 

23 advertisements. 

24 We have gotten and continue t o get a 

25 number of l e t t e r s from customers who say t h a t the 
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1 time schedule i s too quick, t h a t the issues around 

2 how t o choose and j u s t who the su p p l i e r s are has 

3 created customer confusion. 

4 The f a c t t h a t some su p p l i e r s are not 

5 serving r e s i d e n t i a l customers has added t o t h a t 

6 confusion, and customers are s t i l l i n the e a r l y 

7 stages of l e a r n i n g what t h e i r options are and 

8 l e a r n i n g about some companies. 

9 Q Based on t h a t , are you expecting, then, 

10 t h a t some of these p i l o t program customers are not 

11 going t o be choosing an a l t e r n a t i v e s u p p l i e r ? 

12 A Some may not.' 

13 Q Do you have a guess of what t h a t might be? 

14 A I do not, because the methodologies f o r 

15 s e l e c t i n g the customers was t o i d e n t i f y people who 

16 s e l f selected themselves. 

17 We received 400,000 a p p l i c a t i o n s f o r 

18 approximately seventy-five thousand s l o t s i n the 

19 p i l o t program, but at t h i s p o i n t , we don't know how 

20 many customers are going t o a c t u a l l y p a r t i c i p a t e of 

21 those customers t h a t were selected t o i n i t i a l l y 

22 p a r t i c i p a t e . 

23 Q You c a l l t h i s a s e l f - s e l e c t e d group, 

24 because they volunteered t o be i n the p i l o t 

25 program? 
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1 I s t h a t correct? 

2 A That's c o r r e c t . I f you r e c a l l , PECO's 

3 o r i g i n a l p i l o t program proposal was t o have random 

4 s e l e c t i o n of a l l customers. 

5 When the PUC orders came out at the end of 

6 August, i t was i n d i c a t e d t h a t a l l the u t i l i t i e s 

7 should mail t o every customer i n f o r m a t i o n about the 

8 p i l o t program and give a l l customers an o p p o r t u n i t y 

9 t o s e l f i d e n t i f y themselves as being i n t e r e s t e d i n 

10 the p i l o t , a t which p o i n t , i f i t was over 

11 subscribed, the u t i l i t i e s would have a l o t t e r y , and 

12 t h a t i s the methodology which PECO used i n i t s 

13 p i l o t program. 

14 Q I s i t reasonable t o assume t h a t i f t h i s 

15 s e l f - s e l e c t e d , obviously very i n t e r e s t e d group of 

16 customers are having problems p i c k i n g a s u p p l i e r , 

17 peco r a t e customers i n general w i l l have even more 

18 problems? 

19 MR. TRASK: I object t o the form, Your Honor. 

20 MR. CLARK: I asked i f t h a t i s a reasonable 

21 assumption. 

22 MR. TRASK: I don't t h i n k Mr. Crowe t e s t i f i e d 

23 t h a t customers were necessarily having problems. 

24 BY MR. CLARK: 

25 Q Okay. I f these customers have problems, 
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1 do we t h i n k t h a t the general population of PECO 

2 customers w i l l have even more of a d i f f i c u l t time 

3 i n p i c k i n g an a l t e r n a t i v e supplier? 

4 A I don't b e l i e v e so. 

5 I t h i n k what i s c o n t r i b u t i n g t o the f a c t 

6 t h a t customers are t r y i n g -- are having some 

7 concerns i s t h a t there i s a very short p e r i o d of 

8 time f o r customers t o sign up. 

9 Customers had about two weeks t o i d e n t i f y 

10 themselves as being i n t e r e s t e d i n the p i l o t 

11 program, and they have r e a l l y only had four or f i v e 

12 weeks t o make a s e l e c t i o n . 

13 I t h i n k what c o n t r i b u t e d t o some customers 

14 having t r o u b l e i s t h a t the marketers were not 

15 e s t a b l i s h e d . 

16 I t h i n k t h a t the schedule which the 

17 Commission l a i d out caught some of the marketers by 

18 s u r p r i s e . 

19 The general concern t h a t we get from 

20 customers i s , "When I c a l l a marketer, they e i t h e r 

21 can't answer my questions, or i f they can answer 

22 what my p r i c e should be, and I ask them more 

23 questions, they are not yet i n a p o s i t i o n t o answer 

24 a l l of my questions." 

25 Q Do you t h i n k a l l those problems w i l l be 
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1 resolved by January of '99? 

2 A I t h i n k a number of the marketers' 

3 problems are being resolved now, and I t h i n k a 

4 s i g n i f i c a n t number of them w i l l be resolved by t h a t 

5 p o i n t . 

6 MR. CLARK: Okay. No f u r t h e r questions, Your 

7 Honor. 

8 JUDGE CHESTNUT: Does anybody a f t e r any 

9 others? 

10 Mr. Doll? 

11 MR. DOLL: I t ' s not t h a t I don't l i k e 

12 C h a r l i e , but I am going t o s i t on t h i s side f o r a 

13 change. 

14 CROSS EXAMINATION 

15 BY MR. DOLL: 

16 Q Good evening, Mr. Crowe. My name i s Craig 

17 D o l l , and I represent Conectiv Energy. 

18 Real q u i c k l y , i n your testimony on Page 8, 

19 l i n e s f i f t e e n through eighteen, and again a t Page 

20 9, l i n e s seventeen through nineteen, you g e n e r a l l y 

21 speak of the a b i l i t y t o answer questions 

22 immediately and not going through a l t e r n a t i v e or 

23 various providers? 

24 I s t h a t correct? 

25 A That's c o r r e c t . 
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1 Q As a general p r o p o s i t i o n , would you agree 

2 w i t h me t h a t d i r e c t customer contact i s important 

3 t o any provider of service? 

4 A I t may be. 

5 Q And would you agree w i t h me t h a t p l a c i n g 

6 anyone between t h a t provider of service and the 

7 customer could lead t o customer confusion and 

8 d i s s a t i s f a c t i o n ? 

9 A I t h i n k , t o the extent t h a t you have 

10 created some i n e f f i c i e n c y f o r customers, i t can 

11 c o n t r i b u t e t o d i s s a t i s f a c t i o n . 

12 Q Thank you. 

13 MR. DOLL: I have nothing f u r t h e r . Your 

14 Honor. 

15 JUDGE CHESTNUT: Does anybody else have any 

16 questions? 

17 Mr. C l e a r f i e l d ? 

18 MR. CLEARFIELD: I j u s t have a couple. 

19 CROSS EXAMINATION 

20 BY MR. CLEARFIELD: 

21 Q Mr. Crowe, can you t e s t i f y as t o the 

22 customer c r e d i t t h a t i s a v a i l a b l e , the t o t a l 

23 customer c r e d i t t h a t i s a v a i l a b l e t o the PECO p i l o t 

24 r e s i d e n t i a l customers? 

25 A For r e s i d e n t i a l customers, the t o t a l 
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1 c r e d i t , I b e l i e v e , i s 4.45 cents. I f you --

2 Q And how about -- I'm sorr y . And do you 

3 know what the o v e r a l l customer c r e d i t i s on a 

4 system average basis? 

5 A For? 

6 Q For a l l , a l l customer classes t h a t would 

7 be -- t h a t would have the p i l o t r ates a v a i l a b l e . 

8 A I do not have t h a t average number. 

9 Q Would you accept, subject t o check, i t i s 

10 three p o i n t seven cents? 

11 A Subject t o check, yes. 

12 Q Thank you. Now, t h i s i s i n the p i l o t , 

13 r i g h t , t h a t you are g i v i n g me? 

14 These are the numbers t h a t you are g i v i n g 

15 me f o r the p i l o t ? 

16 A I gave you the 4.45, yes, subject t o 

17 check, w i t h 3.7 t o be the o v e r a l l . 

18 Q Again f o r the p i l o t ? 

19 A For the p i l o t . 

20 Q Thank you. That's a l l I have. 

21 JUDGE CHESTNUT: Anybody else? 

22 (No response.) 

23 JUDGE CHESTNUT: Redirect? 

24 MR. TRASK: Nothing, Your Honor. 

25 JUDGE CHESTNUT: Thank very much, Mr. Crowe. 
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1 You are excused. 

2 THE WITNESS: Thank you. 

3 (Witness excused.) 

4 JUDGE CHESTNUT: Well, t h a t leaves us w i t h 

5 Mr. H i l l . 

6 Do we want t o do him now, or r e c a l l him? I 

7 know --

8 MR. STEINMETZ: No. I t i s 6:00 o'clock. 

9 JUDGE CHESTNUT: Can I have some idea about 

10 how much cross people have f o r Mr. H i l l ? 

11 MR. CLEARFIELD: Your Honor, probably a h a l f 

12 hour, maybe a l i t t l e l e s s . 

13 JUDGE CHESTNUT: A r e a l h a l f hour, or a 

14 b i l l a b l e h a l f hour? 

15 MR. CLEARFIELD: Well, i f I had the 

16 o p p o r t u n i t y , I t h i n k I could f i n i s h him i f we 

17 schedule him tomorrow. 

18 JUDGE CHESTNUT: Well, I mean, i f i t i s not 

19 going t o take more than maybe an hour, I wouldn't 

20 mind, I t h i n k maybe we should do him t o n i g h t , but 

21 i f i t i s going t o take longer, then I would l i k e t o 

22 push him o f f 

23 MR. CLEARFIELD: I t could take longer. Your 

24 Honor. 

25 There are several issues. 

HOLBERT ASSOCIATES - (717) 540-9669 



1527 

1 JUDGE CHESTNUT: Because I know t h a t he i s an 

2 important issue. 

3 Do you have a preference, Mr. Bonney? 

4 MR. BONNEY: We are prepared e i t h e r way. Your 

5 Honor. 

6 JUDGE CHESTNUT: Does anybody else have cross 

7 f o r Mr. H i l l besides Mr. C l e a r f i e l d ? 

8 MR. CLARK: I have j u s t a few minutes. 

9 JUDGE CHESTNUT: A few minutes. 

10 How about you, Mr. Doll? 

11 MR. DOLL: About f i f t e e n minutes 

12 JUDGE CHESTNUT: That's too much. 

13 MR. DOLL: -- assuming I get the r i g h t 

14 answers. 

15 JUDGE CHESTNUT: Does anybody else have 

16 questions f o r him besides the people I have 

17 indicated? 

18 Oh, Mr. Dworetzky. I'm sorr y . 

19 I missed you. 

20 MR. DWORETZKY: We have a short ten minutes. 

21 JUDGE CHESTNUT: So do you t h i n k you r e a l l y 

22 do have h a l f an hour? 

23 I don't want you t o f e e l constrained t o 

24 shorten i t . 

25 I f you would feel more comfortable doing him 
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1 tomorrow, because we do have an opening i n the 

2 schedule tomorrow w i t h Mr. Schoengold not Dr. 

3 Schoengold --

4 MR. CLEARFIELD: Could I j u s t confer? 

5 (Discussion o f f the record.) 

6 JUDGE CHESTNUT: Would t h a t be a problem 

7 going tomorrow, since there i s an opening? 

8 MR. BONNEY: Not a t a l l . Your Honor. 

9 I n l i g h t of the number of witnesses tomorrow, 

10 and I no t i c e t h a t there are out-of-town f o l k s 

11 coming i n as w e l l , perhaps he could take Mr. 

12 Schoengold's place, or wherever i t i s most 

13 app r o p r i a t e . 

14 MR. TRASK: I s there a ma t r i x f o r tomorrow i n 

15 regards of how much cross f o r the witnesses? 

16 MR. BONNEY: There i s one t h a t ' s i n 

17 existence. 

18 I don't t h i n k i t has been f i l l e d i n . Your 

19 Honor. 

20 JUDGE CHESTNUT: Well, yes. We have the one 

21 t h a t i s not f i l l e d i n . 

22 I mean --

23 MR. STEINMETZ: We could f i l l i t i n r i g h t 

24 now. 

25 JUDGE CHESTNUT: Why don't we take him 
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1 tomorrow, then? 

2 I mean, i t seems l i k e they are ki n d of 

3 unc e r t a i n here. 

4 I don't want t o -- I mean, we are here. Can 

5 we s t a r t --

6 MR. STEINMETZ: What time are we s t a r t i n g 

7 tomorrow? 

8 JUDGE CHESTNUT: We are going t o s t a r t a t 

9 9:00 tomorrow, and I f i g u r e we won't have the 

10 procedural matters t h a t took up an hour t h i s 

11 morning. 

12 MR. BONNEY: Would you p r e f e r t h a t Mr. H i l l 

13 can go l a t e r , because he can ca r r y over t o 

14 Wednesday, i f necessary. 

15 JUDGE CHESTNUT: Well, t h a t ' s what I am 

16 t h i n k i n g , maybe, or even s t a r t him t o n i g h t and have 

17 maybe Mr. Dworetzky do him t o n i g h t , a t l e a s t get 

18 t h a t out of the way. 

19 No, I guess i t makes more sense t o have i t 

20 a l l together, doesn't i t ? Yes. 

21 Why don't we take him tomorrow, then. That 

22 would be f i n e . 

23 Okay. I s there anything f u r t h e r , then, 

24 before we adjourn f o r t h i s evening? 

25 (No response.) 
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We w i l l reconvene at JUDGE CHESTNUT: Okay. 

9:00 o'clock tomorrow. 

Thank you. 

(Thereupon, the hearing was adjourned a t 6:03 

o'clock PM.) 
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